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CASES 


IN THB 

COURT OF 

SUDDER DEWANNY ADAWLUT. 


GHOLAM UNBIA KHAN, Appellant, 

versus 


MOCHEE LAL anc],olhers. 


1820. 


Jan. tith. 

\ 


THIS was an as'tion bsonght by Gholam Unbia Khan a^inst iiie part- 
Moohee Lai and others, in the Provincial Court of Benares, tr-^icrs of a 
recover the sum of 30,135 Apees. 14 anas. It was set fojji^h in 
the plaint that the plaintiff was in the habit, from the ye^r 1865 
B. S.', of pecuniary dealings with .Moclfee l.il, who was managing andseve-^ 
partner of the firm orseetnl Bukhsh and /onqee Lai, with his sons rally res- 
ilam Chiiiid and Govind Persliaud, and with Dhnrrnm Chand the ponsiblefor 
gomnshta of the house ; that on this account there was still owing 
to him from the said fiTm the sum of 175 rupees, 3 anas, principal ruted^in 
without interest; that in the month of September 1866 B.^ , he tbdr names 
deposited the sum of 5,000 rupees, 8 anas, in the house, at an by the ma- 
interest of six per cent, after which the defendants entered into 
agreement with him, to the effect that whatever snms of money 
he might pay to their gomashta. Seetul Pershaud, resident at 
Monrshedabad, in rujiees of the Moorshedabad currency, they would 
repay to him with interest in sicca rupees of the Benares currency, - 
without any deduction for hoondeaiuun or other charges that they 
gave him'(the plaintiff) an order on Seetul Pershaud for bills on 
them at Benares to any amount to which he (the plaintiff) might 
deposit rupees at Moorshedabad; that in consequence of this 
agreement he caused to be paid, through the house of Seth Oodye- 
chund and Bisheiichund the sum of 28.100 rupees, at MoorshedaAad 
to Seetul Pershaud, who f(irui<hed him with a letter to the def^i- 
dants. acknowledging the receipt of the sum in question, and 
containing an order on them far the repayment thereof; that the 
defendants entered this sum in their books as due to the plaintiff^ 
and gave him a promissory note for the amount; but that they 
evaded payment on the plea that Seetul Pershaud had not remitted 
VOL. 111. B 
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Cholam 
Unbia 
Khan, v« 
Mochne 
L>ar and 
otLors. * 


to them frojTi Moor>hed.»b:id Uie sum which he had received from 
- the plaiiititF; th it they referred him to Seetul Pershaud, entering 
into a written engagement to pay the sum demanded within a 
limited time, in the event of its not being paid I y SeetuI FersViaud, 

> and that this individual having refused to pav it, on the plea that 
he had remitted all the plaiutiH 's monev to Henan-s, and the time 
specified in t)je engagement of the defendants having expired, 
the plaintiff^^gaiu applied to them for payment, when they ulti- 
ma'ely refused. (3i)e of the defendants, Mochee Lai, denied 
h'liing any connexion with the establishment of Seetul Pershaud 
at IVJoorshedaliad, and having given the plaintiff any order on that 
*individ^tl. 1 he facts of the case, as stated by this defendant, 
were asVoilow : the plaintiff brought him letter to the piirpoi t 
specified if! his plaint, from the house of Seetul Pershaud, but as 
the sum spe ified therein had not been remitted from JVIoorsheda- 
bad to the defendant’s Brm, he refused to pay the amount. The 
engageir.oi.t alluded to by the defendant was indeed executed by 
the gomtisfyfa of the defendant, but the execution of it was 
<Tnt lined by force and fraud. Thi.s defendant stated that lie was 
the sole managing agent of the firm which w'ent under the name 
of .Seetul Ibikhsh and Zom^ee Lai, and that the defendants had 
no manner of concern with the cause. 'I'he other defendants 
corroborated this assertion, and pleaded total ignorance of the 
trtwis action. ^ 

- U'hr First .ISidge of the Provincial Court passed an award 
against Mochee l.al, as managing partner of the firm, for the 
«i«ftmount of the Moorshedabad transfer with interest and costs; 
obse^jang, that the conditional agrfen.ent to make good that 
mone^vve date se.enteen days pievioiis to the iiiatitiiiion of the 
action, during which perii'd. the defendant would doubtless have 
applied to the Court for redress, had the alleged undue means 
been employed; that the cl lini was suppoited by a letter from the 
house to one Radha Kishen during the negociati m, in Mochee 
Lai’s handwriting, as proved by the witnesslss of either party; and 
that tlfe piaintiff's agent at Monrshedabad would have taken a 
regular hoontiee from .'^eetul Pershaud, instead of the receipt pro¬ 
duced on the trial, had he, in the absence of any instructions 
from the Benares house to the latter, been making an ordinary 
remittance to his master at that pla< e. 

On avtpeal by the plaintiff to this Court, the Fir<t and Fourth 
fudges (Messrs. Fendall and Goud),were both of opinion that he was 
entitled ton recover from the two individuals, or either of them, 
in whose name the business was carried on. and their heirs', as well 
* as from Mochee Lai; Zouqee L-al and Seetul Bukhsh having been 
expressly declared responsible by the authenticated agreement. 
The decree of the Provincial Court was amended, in conformity 
witlc this judgment, and the respondents were declared liable foe 
all^osts. 
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LUCHMUN DAS and others, Appellants, ' 
versus 

ROOPCHUND and bthers, Respondents. 

THIS was a summary appeal from the decision of the Penares 
Court of Appeal. It appeared that, iu a summary suit between 
the parties fur possession of Ullawulp >or and other ihimzus in per- 
gunua Hadeeabad, the additional Register of Ziilah (ihazeep >re 
entered at large into the merits o^the question betweefl the parties, 
and decided the matter of proprietary right as if it had been for* 
mally brought forward in a regular suit; and, without ai^y refe¬ 
rence to the fact of previous p *ssession, which was the oriy point 
to be determined iu rt summary process under regulation/li), 1793, 
and 6, 1813. A regular appeal being preferred from this decree 
to the Benares Court of Appeilby the losing parly (the respon¬ 
dent in the appeal t > the Sadder Dewanny Adawliit), that Court 
also entered fully into the question of right, and reversed the 
decision of the additional Register. * 

(^n further appeal to this Court, it clearly appeared that the 
question of possession was the sole point to be determined in the 
hrst instance between the litigants; the appebant maintaining 
that he had held possession as mortgagee of the lands in dispute 
since the year 12‘23 F. S, until the proprietor attempted to dispj,ws- 
sess him in 1225. The Fourth Judge'fW. E Ree#) before wlimn 
the case came to a hearing, was of opinion that the prucee>dings 
both of (he Register who had instituted’an enquiry into the question 
of right, and of the Provincial Court who had followed up this 
investigation, were irregular and contrary ti the provisioiu'bf the 
regulations for the trial of summary suits and appeals. He fur¬ 
ther expressed his rqiinion that the only proper order in this stage 
of the case would be to direct restoration of the property to the 
party who was in po^sessioll before the commeiicenient of the dis¬ 
pute; as justice woul(I not be eti'ectually attained by reversing the 
decision of the Provincial Court, their reversal of the Hcgister’s 
decree being proper, althiugh the nature of the appeal and the 
grounds of the reversal were erroneous. An order to this ettect 
was issued accordingly to the additional Register of Gliazeepore 
through the Benares Cguvt of Appeal, 


1830. 


Jan. Gtli,. 

• 

The jito-. 
Iiriecary 
right hav^ 
ing been 
formally 
investigat¬ 
ed and de¬ 
cided oil, in 
It summary 
suit by a 
Register, 
whose de- 
dsic ?; on a 
legular ap¬ 
peal having 
been erro¬ 
neously ad¬ 
mitted 
from it, 
was rever¬ 
sed by the 
Provincial 
Court; the 
Siiddor Ue- 
w.inny 
'iditwliiton 
a summary 
appeal, did 
not think 
jiropcr to 
touch the 
reversal, 
but special¬ 
ly directed 
that the 
party in 
po.ssession 
before the 
dispute 
should not 
be disturb¬ 
ed. 


KURTA llAI and SURNAM HAI, Appellants, * 

versus - 

AFZUL ALI, Respondent. Jaa. 8th. 

1'HI^ was a summary appeal. The appellants stated that immza ^ 
Mediieepoor, situated iu perguuna Zumaneea, was their property, 
and that they had made it o\|Br to the respondent, to be enioyed cSverpos- 
bv him as an usufructuary mortgage for a period of ten years from session of 
<he year 1215 to 1224 F. S. inclusive, in consideration of a loan Of usufruc- 
eiglit hundred rupees; that on the expiration of the above period, “o**- 
they offered to pay the mortgagee the principal of the debt^ but that oavment of 
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h? woii^d nol receive it norgiveuppcssessiion of the property: that 
thc\*iti o«>nscqHeiic'e deposited the sum due in the treasury of the 
Zilbh of Ghazeepore, and |)etitioned the Judge of that dis- 
tri' t to cause the mortgagee to relinquish possession. 1'he case 
itiitde oter t > the additional Register of the Court, who, after 
hixing duly investigated it. directed by a summary order that the 
est te should«be made over to the possession of Isreediai and Birj 
Lii Si.tgh, two individuals to whom the appellants had executed a 
Iresh mortgage of it. * 

On appeal to the Benares Provincial Court the above order was 
rf-eversei on the ground that there still existed differences and dis¬ 
putes beijween the parties which required adjustment. 'Ihe appel¬ 
lants however maintained, that, as they had de*posited in Court the 
principal of the money borrowed, they weie entitled, agreeably to 
the sC'-ond section of regulation 1. 1798, and in conformity to the 
coDciiiding paragraph of the Siidder Dewanny Adawlut's circular 
order, dated the ‘2'2nd of .Inly 1813, to be restored to possession by 
a»3iimmary pioce.'«s, and that they ought not to be kept out of pos- 
se.'sion in ccnsequeiK e of the allegation of the respondent, that 
there vveie ether sums due besides the original debt, but that on the 
coiitrarv, ativ difference of st itement between the p.trties, either aa 
to the profi'.s received or the interest due, should, agreeably to the 
prtnii.'ion contained in the second section of the regulation above 
qjio^ed, be inveviigated and adjusted after the appellants hud been 
put i\to possession. 

^ On tlicse grounds thev appealed to the Court of Sudder Dewan¬ 
ny i\\ lut. and on the Sth of January; the case came to a hearing 
before il^e Tliiid and Fourth .liidges (W. Ilees and S. T. Goad), who 
deeming tlie claim of the appellants, for the reasons assigned by 
th m, to be just and reasonable, reversed the decree of the Provin¬ 
cial ! oiirt, affirming that of the additional Register; and directed 
th .t the individuals to wlnmi the estate was subsequently mort¬ 
gaged, should be immediately put into possecsion. (a) 


1870. 
a'l. 8tb. 


RAM SDRRUN, Appellant, 
versus 

SABOODDHA MLSSER, Respondent. 
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^ THJS also was a summary appeal. It appeared that the dis- 
piitd between the parties had been mutually and privately referred 
to arbitrators for adjnstinent. agreeably to the provisions contained 
in sectir)!! d, regulation G. 1813, and their decision was brought 
before the .ludge w'ithin the prescribed period for the purpose of 
being carried into execution. 'Ihe Judge accordingly gave effect 
to tH^e decree, but the party against whom it was made preferred a 
summary appeal to the Benares Provincial Court, to set aside the 


(a) Had this been an application from tbo mortgagee to foreclose the mort- 
ga e, instead of from the mortgagor to recofer possession of his lands, the duty 
of the additional Reg^tster would have been purely ministerial, and he would 
hVive been required to do nothing more than to inform the mortgagor of the 
application for foreclosure, leaving die mortgagee to bring his suit for the mort¬ 
gaged lands, after the expiration of a year fwm the date of the notice.—See 
Circular Usdcis of the Sudder Dewanny Adawlut, July 32d, 1813. 
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order of the Judge. This appeal Vas admitted by the Benares 1820 . 
Provincial Court, and the Ziilah Judge’s order for execution,was 
reversed. A further appeal havitrgbeen preferred to this Court, the R«ni Snr- 
Third and Fourth Judges (W. Hees and S. T. Goad) recorded their 
opinion, that for the reasons stated in the Court’s circular letter, 
dated the 24th of February 1816, a summary appeal from an 
order of this nature was inadmissible, and that it the parties against ^ 
whom the arbitrators had given their award were dissatisfied wi'h 
the decision, they were at liberty to institute a trest action with 
a view to get it set aside, agreeably to the general rules contained 
in regulation 4, 1793, extended* to Benares by regulation 8, 

1795. (a) 

• _ / 

GOVERNMENT and BAL DUT DOOBE\\ Appellants, :<820. 

versus - -- 

BIIEECHOOK SINGH and others. Respondents. .Jan. i/th. 

THIS was an action instituted by the respondents on the l^th h !® 
of Senteinl.er 1815, in the Benares Provincial Court against tbe 
Collector of that district, together with the mortgagees and auction a public 
purchisers of the talook Khnpnruha in pergminah Mttndyahoo, sale that 

to invMiid:i(e the |iiiblic s'lleofthtt estate. Ihe triennial assess-l'rcparato- 

nierit was st tied at twenty-five thousand nine hundred and‘fifty 
rupees. f paniecl by a 

It was set forth in the plaint, that-the talook was the hereditary translation 
property of the plaintiH's; Biat on the occasion of its being adver- 
tised lor public •«ale in the ruslee year 1216, they went to Benares, 
taking with tlieiu .5,325 rupees, to find some means ot mTaking up the con it- 
the balance due, and that Mouluvee Dilaw'ur Ullee there persuaded try. 
them to execute a ten years mortgage of the lands for 10,000 
rupees, in the name of his brothers Ullee Ilooseiii and Sukhawut 
Ullee. engaging to jpay off the arreir, and receiving from them 
4,.325 rupees, which were to be refunded or brought to ^account, 
when, the traii.-'ler having been recorded in the Collectors office, 
possession .shniiid be given to the rnoitgagees; that after perform¬ 
ance of these coiiditi ms, however, they could neither obt^ia a 
return of the sum in hand nor an ai’knowledgment for it; tliat the 
mnrtgigees having remained making the collections down to liy- 
stikh 1217, without discharging the public revenue, and a notice 
of sale being issued in the month of Jeth, the plaintifft came 
forward with the money and solicited a retransfer, \)ut that the 
Col led or rejected their offer, and after detaining them in custody^ 
for 23 davs, sent them off to Juan poor, where they were confined 15 
days in the jail, on a charge preferred by Dilawur Ullee; that on 

(a) Priv.ate awards made by arbitrators under tlie second clause of stj^tion .J, 
regulation d, 1813, arc to be received and enforced acrording to the niles ap- 
jilicable to summary process: such summary process is subsidiary to a regnlur suit, 
and cannot be set aside except on proof of corruption or partiality on the part of the^ 
arbitrators. So also if the parties lad consented that the award should include a 
• complete and tinal adjustnicut of their respoctivfe claims flf right, such aw’ard, al¬ 
though having tlie full force of a regular decree, is not subject to a regular appeal, 
and cannot be set aside or questioned, except in the manner and oa the grounds 
above stated.—Sea Circular OrdSrs, Sudder Dewanny Adawlut, Feb. 24,1816, 
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i8S0. their a<:^qiuttal by the magistrate they applied for permission to pay 

-— into^Court the amount due to the mortgagees, and prayed that the 

ment^nd called to an adjiislnieut of accounts ; upon which, 

Bal Dut’ persons proposed that the plaintiH's should take the talook in 

Doobey, v. farm from them at an advanced rent, and pay oft' the mortgage on 
Iftpcfboflk expiration of the stipulated period, to which they agreed; and paid, 
iu the year 12„18 Fuslee, 7,700 rupees to the servants of the niort- 
notwithstanding which, the latter took nine villages into 
their own haiuls, and hO far from paying any portion of revenue, 
gave in a fraudulent application to the Collector and got a stiza- 
Appointed; that this officer kscertained on enquiry the payment 
of the sum stated hv the plaintift's, and received from them 75(5 
rupees that the talook being again advertised for sale, and 

the mortgagees, with the suzaiotil s connivance, keeping back all 
payments, the pl^iintift’s remonstrated witfi the former aad Dilawur 
Ullee, remarking tliat they had received 12,781 rupees in bulance 
cf the moitgage due and collections for the talook; to which the 
M^iiiluvee answered, that he would go to Benares and take measures 
to save the property, and ordered them to remain at home; that 
they followed his directions, and that he and his two lelations con¬ 
trived to have their estate sold for little more than 28,()0() rupees ; 
Sheo Lall Doobey becoming the purchaser in the name of B.il Dut 
Dopbfcv.aiid the mortgagees receiving the surplus pIlrcha^e monev. 
Thai their suit w^s griiui.devl on the fact of tlie sale having been 
effected ihrangh collusion to the detriment of tlieir just intere.^ts. 

It was pleaded on behalf of Government, tint tlie transter vvas 
made at the application both of the proprietors and moitgagecs, 
and th'rtjlie sale took place regnlarlv and nnavoid ii»Iy for re¬ 
covery of the arrears ; that a,r>erson had been deputed to take the 
management of the talook, and realize the amount of arrears ; luit 
that the mortgagees had not attended when cal'ed upon to explain 
the balances, which conduct was duly reported to the Collector, 
as well as the fact of tlieir h iving prev ioiislj; levied upwards of 
4,000 rupees, none of which they piid in to (Jovernirent; iliat as 
neither those persons, nor the proprietois, in their (lien capicity 
of sub-tenants had cleared oft'the arreir before the sile, there 
was no other means of realizing the balance, which stood in the 
p'lblic accounts at 8,199 rupees without interest; that the state¬ 
ment of the opposite partv did not go to invalidate the sale ; and 
that the apprehension and transmis-'inn to the magistrate of the 
refractory pifoprietors, at a suit of the governineut pleader, had 
uothiug to do with the case. 

. The auction purchaser, Bal Dut Doobey denied the existence 
of any understanding between himself and the other defen¬ 
dants. 

’ Snkhawut Ullee and Ullee Hoossein gave in an answer, stating 
that tfte payment made by their relation Dilawur Ullee into the 
public treasury exceeded the stipulated mortgage money by 
,200 rupees; that the plaintiffs having paid in 800 rupees of 
their own, had received liaqk by the Collector’s orders 735 rupees, 
wliich were in excest of the arrear ; that the statement of the latter ^ 
as to having lodged anv money with the defendants or their 
relation was unfounded ; that they (the tnoi tgagees) being unable 
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to obtain possession from the proprietors, had granted a Wase of 
the lands to Deena Geer, a Gosneen, wlio had absconded from 
the same cause; that the urrear trum which the notification of sale 
was issued in 1217 was discharged by Dilawnr Uiiee, and had 
arisen Crom the proprietors having opposed a person deputed to 
make the coliet'tions; and that the plaintiffs and their relations 
after taking the taUjok in farm from the defendants had offered 
similar opposition to the Collector’s officer in 1218, in consequence 
of which an arrear accumiilnUd, and the estate vufts brought to 
sale. Lastly, th.it of 15,184 rupees, which had been realized by 
them (the defendants) as Mulgooziiree of 121f) and ]2]7, Ftislee^ 
they hid paid 14,2-49 rupees in government revenue, that they 
had been pnt to a*( barge of 5,000 rupees in collectiinjfthe above 
Slim, and were entitled to three years interest ol their mortgage 
money; that they had received 12,484 rupees from the surplus 
of the sale, but ih it a considerable sum was still efue to them. 

On the Ith of September 1815, Mr. C. Smith. A« ting Judge of the 
Pro^inci il (Jonrt. gave judgment in favour of the plaintiffs, making 
all costs payable liy Government except those of the two inoit- 
gagees; the recorded grounds of his decision are iu purport as 
follow: 

I. That sale being an extreme measure from which the law 
professes to protect proprietors, except where it may be necessary 
in consequence of their own default, tiliere should be a leaning in 
their favour, iu considering the justice »)f the Collector’s rcsoit 
to it. and the slightest irregularity should be sufficient to render a 
sale void, Th.it in this case, although the order of the Governor 
General ^requisite to warrant sale for balances occurring within the 
year) did arrive before the sale, it di^ not arrive before'"tIie notice 
of sale was issued; and a.s by the original rules contained in re¬ 
gulation 6, of 1795, the Governor General in (yciuncil must appoint 
the place of sale, and this must be included in the advertisement 
or notice of sale, it followed that notice could not have been regu¬ 
larly issued without previous reference to Government. 

II. 'I’hat it did not appear that the Governor General in Coun¬ 
cil, in aulhori/iiig ilie sale, was infliiemted by any special reasons 
of a nature to make the case particular, as required by the eighth 
clause of section 23, legulation 7, 1799. 

III. Thit undur section 6, regulation 1. of 1801, the Collector 
was bound to sell ^^nly so much as might be sufficient to meet the 
outstanding balance, but he sold the whole estate, whjch brought 
28,600 rupees, though he might have known that the value of the 
estate far exceeded the amount in balance. 

Mr. Smith fuither animadverted on the Collector’s conduct, as 
repugnant to the general spirit of the regulations, in having brought 
the estate to sale without allowing ample time for the proprietors to 
attend and explain, when the balance was to all appearand due 
from the mortgagees, Ullee Hoossein and Sukhawut Ullee, of whom 
the one was an officer of the Ziiiah Court, and the other held eiii- , 
ploy under the Collector hirasifelf as tehsildar. 

^ By the order annulling the sale, it was directed that the Collector* 
should return the original purchase money to Bal Out Doobey, 
that person’s possession of the lands being considered a fair equi- 


1820 . 

Govern¬ 
ment and 
Put 

IJoobey, v. 
BKeechook 
Singli aD.d 
others. 
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1820. Talent for interest. Certain bond creditors of the plaintiffs, who had 

- received 6,4 38 rupees of this money, by order of the Zillah Court 

Govern. in execution of legular decrees, ware to be called upon by the same 
' authority to refund. A similar order was issued with respect to 
Djjotey V ' 1-.484 rupees, which had been paid to the inorti^agees; 

Bh euhook R remarked that even had the sale stood good, the award 
Singh and of SO large a sum under a miscellaneous order would have been 
odiers. disallowed. 

Separate appeals were preferred,by the defendants to this Court, 
execution of the decree being stayed at the application of the 
auction purchaser. c 

The F'irst and Fourth Judges (J. Fendall and .S. T. Goad), who 
sat in thi:#t^;ause, observed that the notice of sale was in Fersian 
onlv, unaccompanied by a translation in the current language of 
the country (Hiiidee) as pre.scribed by section 8'2, regulation 6, 
]795(«);and as was indeed most e.ssential for the information of the 
public ill general, and the paituers in the estate more especially: they 
also fiillv concurred in opinion with the Provincial Court, that the 
sale of the whole zemindaree for so disproportionate a balance 
was in coiiiravenlion of regulation 1, 1801; and that the large 
payment made to the mortgagees under a miscellaneous order was 
altogether unwarranted. The decree passed by that Court as to 
these particulars was therefore contirmed, the respondents being 
declared entitled to posses-ion of their estate on pivmei.t of the 
original arrear, and the mortgagees being directed to restore the 
sum received by them from the Collector-with inteie.st. 

'I'his Court disapproved liow'ever of the older respecting the 
monies which had been paid away by toe Collector to the regular 
decree hofdfers ; being oi'oiiinion that although that officer ought to 
have objected at the tune, on the ground that the propiietors hav¬ 
ing instituted a suit to annul the sale were not the rightful owners 
of the surplus, yet, that the pioprietors were still bound to make 
up the money with interest, as their liabilitv to the de¬ 
mand h.ad l;eun fully e.st tbiished. It was accordingly provided, 
in case of their falling to restore the monies, that the /illah Judge 
should cause their pn perty to be brought to sale by the Collector 
as under a regular decree, 'ihe Judge was further directed to 
a.sceitaii) and make over to the respondents the amount of net pro¬ 
fits from the e.state while in the hands of the auction purchaser, the 
money of the latter being lestored to him from the public treasury. 
The appellants were made liable tor all costs, fb) 

(а) Althouf'h this rule has bren rrscinded by Sec. 2, Reg. 11, 1822, yet the 
*<1 rree has beeu iu substance re'cnactcd, by clause 2, Sec. 7, of the latter Hegu- 
lation. 

(б) T}ie .question whether or not the auction purchaser was entitled to inter* 
est came before the (’ourt in a subsequent application from the Court below, and 
it wasVlcclared to rest on the understanding which might have taken place be¬ 
tween him and the (.'ollector at the time of sale; but Bal Dut IJoobcy was declared 
at liberty to make this point the subject of a separate action. One of the chief 

• reasons which induced the decision in this cose was the disiiroportionate quantity 
of property sold to the amount in arrear, but this cannot be taken as a valid 
««'li{jcction, since the enactment of the rule contained in section 2, regulation 5, 
1812, which contaiqs this jirovision, “ It is hereby declared, that sales made at' 
public auction for that puqiose (meaning the recovery of arrears) are not liablei 
to be annulled by the Courts of Judicature, on fbe grounds that the proceeds of 
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AVIETICK TER STAFANOOS, Appellant, 
versus 

KHAJA MICHAEL ARRATOON, Respondent; 


1820. 


Feb. 8 ih. 


ON the 9th of January 1817, the appellant sued the respon- According * 
dent in the Dacca Court of Appeal in formd pauperis, to recover to il«c 
possession of a twelve ana share of the zemind.iree ol Dukhiin 
^ihahbazpore, together with Roojjgiinge and eleven other taiooks, 1,^1 bequest 
situated in the district of liackergunge, the triennial assessment of of selfac- 
the whole of whi< h lands was stated^t 113,5(5! rupees. , ‘I'l’wed pro- 

The plaint was in substance as follows : Michael Sarkies died 
in the year 1790, A. D. leaving the lands in question together with sou is iniod, 
several houses and otTier propetty in the city of Dacca. As he had tlu-re being 
no legitimate issue, Susan Beebee, the daughter of his paternal un- 
cle, was, according to the Annenian law, entitled to one moiety of 'bJit 
his estate, and Matroos .Stafanoos, another of his piternal uncles, such a*dis- 
was entitled to the remaining moiety. In the year 1803, the position »f 
aforesaid Susan made a will, in which she bequeathed her entire’i’'*"'"”"*''.'** 
property to .Michael Arratoon the defendant, son of the deceased to 

Michael Sarkies, by a concubine. Afterwards, in 1807, she revoked the exclu- 
that will, and executed another in favour of the plaintiff’s wile, who sion of tli« 
Was her daughter’s daughter. Immediately on hearing of this 
circumstance the defendant hrought ar^ action in the Snprenrt 
Court against the plaintitfand his wife, with a view to set aside the tmeb ilim- 
posterior will, and to establish the validity of the forinei one. 'I’he liiniicsou, 
case was tried according to the provisions of the Armenian I • 

conformably to which it was determined that the former will should bliber^vir-* 
be held to be cancelled, and that which bore ihe postevMr date lually Hc- 
shoiild be upheld, but as the property w^s not subject to the jii- kuowleilg- 
risdiition of the Supreme Court, Michael Arr.itoon was iiuii-suited. * 
and diiected to bring his action in tli.it jurisdiction wherein the by 
lands might lie situated. The plainlilf’s wi’eiliedin the ye.ir 1814, out. pro- “ 
and he being her sole hteir was entitled to all tlie propeitv of wliicJi bntc, aud 
she died p.is.sessed. 'Ihe defendant replied by i-t.Uing. that his f.i- 
ther had no aiucslrel propeity, that he came from Persia t > Bengal nijj'of bls 
and settled in Dacca, where by nierchandi'/e he contrived to accu- great uncle, 
niuiate l onsideiable property, both real and pers uial; thit Kaloos, '*'nl by en- 
the husband of Susan Beebee, also came to D tcca. and they being mto 
in extienie distress in the famine wlin h occurred in the Bengal 
year 1 194. his futher.%ave them an asylum in his house ; th it KKaja bn grt*i,t 
Matroos also came from Persia, his uufoe country, to DS' ca, and '"'cics 
was there-supported I'v the liberality ot the defendant’s father, out 
that no one of the indi\idiials above named had the sli-.;htest right slmve^ofibe 
of participating in the property of him who supported iliein; that prupeuy, 

flic Crnirl 

the estate have materially exceeded the amount of the arrears due from the 1^0- b^^d that 
prietors of the lend to Government." This enactment, it was contended on j ** '‘‘fb*! 
behalf of Government, was declaratory, and had a retrospective effect, but the bfiqiiest 
plea was over-ruled. There was another appeal to the Sudder Uew-.inny Adaw- ®boiild not 
lut connected with the above case. The appeal was prefenvd by the mortga> 
gees, hut dismissed; it being held just that the surplus p^oi eods of an estate 
■oKf, having been paid to the mortgagees by a summary order of a ZHlah Court, 
they should refund on the sale being set aside as illegal, though the niortgageev 
had cle-arly a lien on the oatate, anib would have been uutitied to tiie surplua 
proceeds had the sale been upheld. 

VOL. lit. C , 
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1820 . the d^ifeiidaiit’s father, feeling tlie approaches of old age, took his 
soii(t]ie delendant) to Air. Douglas, the judge of the city, and iii 
A'icticfc Jiis presence publicly acknowledged the defendant as his sole lieir, 
Tit representative, and successor, and that on his death in 1790, 

recognized as such by the public authorities, and had been 
cliari Alia- 10 possession of the whole property ever since that period; that 
toon. when the defendant took out letters of administration, in conjunc¬ 
tion, witli Matruos, to recover outstanding debts due to the estate, 
he gave SnSan lleebee as the siltrety for his due discharge of the 
tru>t re[»iiscd in him, which office she never would have undertaken 
• ha^ she possessed any right o'f inheritance ; that the claim ot the 
plaintiil' ihi'Diigh her vvus wholly unfounded, as lie conid have no 
right ofVheritance, while the uncle of th(f projnietor survived, 
which person had conveyed to liim (the defeiiduut) by his last will 
and te.-taineiit.«ali hi.< light and inteiest in the estate; and lastly, 
that Susan Ueebee, although in reality she hud no title, had made the 
same dis|>osition in his (the defendant's) favour in the year 1803, in 
TIon^lderation of rei-eixing a donation to the amount of 23,600 
rupees, which sum had lieeu advanced to her by the defendant 
with the view of preventing the possibility of any future litigation, 
however groundless. 

On the ‘24th of July 1818, the claim of the plaintifT was dismissed 
by the I'miith Judge of the Dacca Court of Appeal, on the grounds 
that Susan Ueehee had iio'nv’lit of succession, that the chum of the 
piaintiH thiough her w.as conseipiently gruiiiidle''S, that admitting 
her to have h.id the right of succession, It was not competent to her, 
after having made one disposition iii,favour of the defendant for a 
valnabl<*^coiisideration in tlie vear 1803, to make another in favoui 
of the plaiiitilf in the year 18v)7. An appeal having been preferred 
from the above decision to the Siidder Dewanny Adawlut, tlie Couit 
deemed it nece-.sarv to consult the ^'i^hop of Armenia on the law of 
tlie case, and the following ([uestion was accordingly propounded 
to that dignitary ; “ A. dies inlestite, luivipg B. a natural son, C. 
an uncle, and D the daughter of an uncle, who was the elder bro¬ 
ther. A. during his life time accjuired the estate from liis own ex¬ 
ertions, without a^si.stauce from any hereditary property, and verbal¬ 
ly acknowledged B. as his son and successor. To whom or in what 
proi'oitioiis does the ai'ipiired estate of A. devolve on his demise 
by the Armenian law or custom?” 'I'he Bishop’s reply was in the 
folio,wing terms ; “ As A. during his life tim« acquired the estate 
fiom his own exertions without ussistiuce from'any hereditary pro¬ 
perty. he had coiise({ueiitly the sole right of the disposal of his own 
‘ accpiiremeuts, freely and voluntarily as he pleased, or to constitute 
a lepresentdlive thereto. And as you observe A. died intestate, and 
verbally acknowledged B (a natural son) as his son and successor, 

I i^resutiie by this A. had no legitimate son. The property in this 
case no doubt devolves on B. the acknowledged successor of A., in 
preference to C and D. 'Ihe proportioned claim.s of an uncle, and 
an uncle's daughter, would have been grounded had the property 
been patrimonial.” On tlie 8th o/* February, this cause came to a 
“‘•hearing before tfie Chief and Fourth Judges (J. Fendall and S*T. 
Goad) who decreed as follows; Michael Sarkies died in the year 
1790, leaving the zemindaree of Dtfkhun IShahbazpoor and other 
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property. There was no written will, forthcoming, and there snr- 1820. 

vived him a paternal uncle named iVJatroos htafanoos and hjfhaja — .— * 

Michael Arratoon, the deceased’s son by a concubine. 7'hesf* tv^o Avictlrk 
survivors, on the strength of their relationship, took out letters of 
administration from the Supreme Court. Besides the above-iamed Kli.ij’a'Mi- 
persons, there was also living one Susan Beebee, daughter of the clmel Arra- 
elder uncle of the deceased Michael Sarkies, whi>'h Susan was toon. “ 
married to an Armenian named Galoos; all thjse individinls lived 
together for several years in joint possession of the propeity, with¬ 
out coming to any division; but the management of it*rested ex¬ 
clusively with KhajaMichael Arratoon. In the year 1797, Matrons 
Stafanoos executed a will to the following eft'ect; “ 1, .Vlatro’os , 
Stafanoos, not being indebted to any one, nor h iving any demands 
upon any one, do mak'e this my last will and testament. My bro¬ 
ther’s son Michael Sarkies died at Dacca in the year 1790, with¬ 
out having executed a will, leaving a son named Arratoon by a 
concubine. As the dece tsed in his life time acknowledged the 
said Arratoon to be his son, I do by these presents cohstitnte him 
iny executor. At the present time there are only surviving, besides* 
the said Arratoon, of the relations of the deceased, I, Matrons, his 
uncle, Susan Beebee, married to Galoos, daughter of another pater¬ 
nal uncle, and Kamsuna the widow of my paternal uncle. On the 
death of Michael Sarkies, I, Malroos, and his son Arratoon, took 
out letters of administration from the Supreme Court, and hivp 
been in Joint posscs.sioii ever since, the mSnagementrfif the property 
being confided to the said Arratoon. 1 am entitled to a share of tlie 
e.state by inheritance, and “with respect to that share, whatever it 
may be proved to be in a coirs’t of justice, I will may be taken alter 
my deaili bv tlie grandson of my brother (the said ArratooiO whom 
I acknowledge to be my successor and* lawful heir, in the same 
manner as my brother’s son, Michael Sarkies, acknowledged him to 
be his son and heir.” Probate of this will was duly obtained and 
has been filed in this Court. 'I'his document establi-hes two points ; 
first, that Matrons, th#t i.s, the testator, Arratoon the respondent, 
and Susan Beebee the wife of Galoos, were heirs of the deceased 
Micliael Sarkies, and were in joint possession of his landed and 
other property from the time of his death in 1790, to the time of 
the execution of the will in 1797 ; and secondly, that the respondent 
proved the will in the Supreme Court, and there admitted th.at Ma- 
troos, the testator, was entitled to one-third of the property in right 
of inheritance, and,fthai he himself was the legatee of Vlatroos. 

From this it is evident that the respondent did not consider him¬ 
self sole heir to his deceased father, and ihat he virtually recognized 
the right of inheritance possessed iiy Matroos and Susan Beebee. . 

If the respondent was really not of this opinion, and considered 
himself to lie entitled to the whole, it is by no means probable that 
he would take out probate of Matroos's will for the purpose of ob¬ 
taining a third, and he would, on the decease of his father, 'fiave 
procured letters of administration in his own name alone, as son 
and heir. It has been proved,,as well by documentary as by oral , 
evidence, that the appellant was married to the daughter’s daugh¬ 
ter of Susan Beebee, the wife of Galoos. I'his Slisan died in tlie**' 
year 1814. It is true that she did make a will in favour of the 
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reftp ndeiit in the year 180.1, received the sum of 23,600 rupees 
III co'^l^ideration of her exeuuting the same, but she subsequently 
mofle'another in 1807, in favour of the appellant and his wife; 
making them successors tu all the property, with the exception of 
a few trifling legacies. 'J'he former document was rejected by the 
JSiipreme Court, and of the latter, probate was granted in the year 
1808. It appears from all these cir«‘iimstances clear to the Court 
lhat Matrons and Susan were, together with Arralooii, the les- 
pondent, jointly seized of the estate leit by Michael Sarkies, 
and lhat o«i the deaths of the two first mentioned individuals, 
their shares should go to the individuals named m their res- 
peilive wills. By these meaifs the respondent would be entitled 
t>) two thirds, one thiid in right of inheritance from his father, 
and to other th rd agreeably to the wHl of Matroos. It is 
also clear that the appeilant is entitled under the will of Susan to 
the other third., 'i he siun which slie received in coiisideraliun of 
niak iig the foi mer will should have been refunded by her, but no 
special provision is necessaiy on that account; us ilie icspondent 
has liec:;n in exclusive pos'ession of tlie estate ever since the said 
•^iis^.n’s death, and haa doiii>ile.<s leahzed profits nioie than eijiial 
to the sum advanced, which may be considcied an e‘|Uitable set off 
to ihe • I dill agnnst Susan for the money had and received by her. 
The de iee of ihe Itacca Piovincial Court was theiefore reversed, 
and, of the whole propeuy, one thud was adjudged to be the right 
of'ihe ap' ellant. The c<,ots weie made payable by the parties les- 
pecuveiy 


« 

SAHIB JAi\ KHATOON, Appellant, 
versus 

DIANUT BEEBEE, and others. Respondents. 

THIS claim was instituted in the Dacca Court of Appeal on the 4th 
of August 1812, lor half ihe estate of the late Niamut Oollah, con¬ 
sisting of several specified poitions of land as-essed and rent fiee in 
pergnnna Jelalpore, wnh houses and other pioperty situated in the 
city of Ihtc a and el.sewhere, valued together at 8,729 rupees. 

The claim set forth, that the piopeity in question belonged to 
Sheikh Niamut (Jollah, the half bioiher of the plaimift’, who 
died in the Bengal year 1200, leaving as his hgiis the jilanitiff, his 
cou^if)s Sheikh Amauii Oollah and Soobhan Oollah, his female 
cousin Oidrao Beehee, his great grandmother Zureefa Bcebee. and 
his wile Dianut Beebee; lhat hall the property left by that indivi- 
du d bebuiged, agreeably to the laws of inheritance, to her, the 
plainttfl', bni that the entire property had been seized by his widow, 
who claimed it in right of dower, and that on the occa.sion of her 
foriMieily suing ihe defendant for possession of one moiety, to which 
she was entitled, she produced a deed purporting to have been exe> 

(a) The decision in this cusr srcm.s to liAvc liccn passed not so much with re- 
frrencR to I lie principles of iliv Armenian law regarding succession to property, 

to the fact of the virtual acknowledgment by the respundcnl of the rights of 
Ute individual through whom the appellant claiBifd. 
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cuted bv her late husband, and settling upon her all his property 1B20. 
real and perstjnal in lieu of dower, on which the plaintitt a spit,was ———— 
dismissed. The answer of Dianui Beebee was, that the plaintiff had brought an 
no title whatever to any portion ol the estate left by hrt deceased 
husband, who had settled the whole of it upon her in lieu of her 
dower, which amounted to the sum of 5,000 gold mohurs, and ffudant 
65,000 rupees : that the question had already been adjudicated, and for Iwlf of 
that she possessed a final decree in her favour passed twenty years 
ago; and that the present claity was in opposition y? section 16 ’ on the )>lca 
regulation 3, 1793(fc). To these pleas the plaintiff rejoined that tliHt even 
the deed of dower was a forgery,,that even admitting its validity, supiKJsing 
the defendant had now enjoyed the property so long as to have 
lized from the profits of it double the amount ot her djjiwer, that 
the dower should lie paid in the coin mentioned in the deed, and the sum 
that as the present claim was altogether now, and not lor the moiety, 
to which claim had been laid in the lt>i'mer suit, thb legal P*'^'***^**® 
cited bv the deleiidant did not apply. full amount 

The Olficiating Judge of the Court of Appeal, after maturely from the 
weighing the pleas and evidence adduced on lioth sides, on the ‘27tli ’'7“***® 
of Apiil 1815, re -orded his judgment to the lollowing • i\''was held 

From the plaint filed in the former suit instituted l>y tlie claimant, the 
M Inch IS the foundation of the pie.sent suit, it clearly appears that claim is in- 
tlie whole })ropeity, real and personal, left by NiamutOollab is not 
e [iiivaleiit to tlie amount due as dowiy, and to the tonith sitare 
which belongs of right to the defendant as heir.* Taking the pro¬ 
per tv at twenty vears purchase, still it cannot be estimated at 
more than l‘25.0U(i rupees, which is the estimate formed by the 
plaintifi'. Of tins sum a fourth, or about 31,^50 rupees is the 
right of the deieiidaiil as heir, and if this be adiJ^d to the 
sum due to her on account of dowifi-, tlio whole will amount to 
176.250 rupees. From the decision in the former case it was 
sufficiently proved that the whole property left by Niamut Ooilah 
was absorbed in tlie delit of dower due to the defendant, and that 
Niamut Ooilah as>i»ned the whole of it over to her in lieu of doner 
during his life time. It appears from the exposition of the Jaw 
officer that a claim of dower should be satisfied before a claim of 
inheritance. As the defendant became seized of the lands in the 
manner abovcmenlioned, and as it became her actual property, 
the profits which she has derived from the iieriod of her possession 
cannot be carried to the account of liquidating her claim ot dower. 

It is not necessary therefore to hear the evidence adduced as to ' 
this point. The plaintifi’has stated that her present Claim has no 
connexion with the former one, but, in point of fact, the cause of 
action seems to be the same in both; and at all events this plea 
cannot avail the plaintifi', for, taking the fact to be as stated by 
her, that her present claim is altogether new and iinconiiected 
with anv thing that has gone before, still it ought to be disr«issed, 
as not having been preferred for a period of upwards ol twenty-* 
one years. On the>e grounds he finally decreed that the claim 
should he dismissed with cosits. * 

(hi) This is the rule prohibiting tlie Zillah and City Ceurts from enttn^iojB# 

•ny cause, which from the production of a former decree, or the recoria of 
the Court, shall appear to have been heard and dytenained by any fonner judge* 
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1820. An appeal was preferred V)y the plaintiff to the Court of Sudder 
Dew.anby Adawlut from the above defision, and the parties both 
Sahib Jan deceasing shortly after the admission of the appeal, were succeeded 
Kliatoon. j,y lespective representatives. On the 9th of Febrnarv 1820 , 
Beebee and having come to a hearing before the Chief and Fourth 

others. Judges (.1. Fendall and S. T. Goad), they briefly expressed their 
opinion in support of the judgment of the Court below, which 
was affirmed accordingly, and the representatives of the appellant 
were ordered to pay the costs of appeal. 


iSio. 


OODUY CHUND CHATOORJEEA, Appellant, 

versus 


Feb. 14th. PALMER & CO., on behalf of the Administrator to the Estate of 

Janies Morgan, Esq. Respondents. 

Rfoney lent THIS was an action instituted by the respondents in the Cal- 
b}' a judffep„t(g Provincial Court on the 18th of Feliruary 181*2, to recover with 
officer oa'^ 8,.500 rupees, as having been advanced to the 

his esta- appellant at Dinajpnor, liy the late .lames Morgan, of the Hoiuiraiile 
biishment Conlpaiiv's civil service, on sa bond bearing date the *21 si Bhuduon 
be'^Se^all” the Bengal year 1216. 

recovera-^ 'I he plaintiffs, by viitiieofa jiower of.attorney from the father 

ble, a^rce- and Sole heir of the deceased, had received charge of the estate 

ably to the from Mr. Blackstorie, Registrar of lhe*Supreme Court, who had 

spir.f, of administeTld to the same bv reason of the sou having died 
n-guliitinn 


38, I7y.5, 


intestate. 


the borrow'- It was pleaded by Ooduy Chiind in answer, that about the period 
IT liohling alluded to Mr. Alorgan, vvlio lield the situation of collecl'ir in 
other (Us Pnngpoor, having been nominated to officiate as .Judge of Hiuaj- 
triets, poor, the defendant (who had accompanied hituio the latter station 
tlioiigh not as acting .Se? is/i<ar/«7') applied to him for a loan, witfi a view to 
in the dis- advance tlie inonev to tlie proprietor ol a neighbouiing talook on a 
wiuclMhe fouditional sale of the same, and that the gentleman gave him a 
lender was^ratt, in the Bengal character, for 8,.5U{) rupees, on Muree Naiayun 
judge. Baisakh, treasurer in the Collector'.s office at Kungpoor, mentioning 
“ that as he still stood appointed to the Collectoisliip, there w.as 
■ a lialanVe due to him from that person, on accAxint of exchange 
on the Narayiinee rupees paid into tlie treasury by the Raja of 
,Kooch Behar,” but that tlie defendant olijected to receiving the 
money by this channel, as the treasurer, who was in expectation 
of the acting Collector’s arrival, had evaded payment of a draft 
for 7,500 rupees, given to him by Mr. Morgan at Kungpoor a 
short ?ime before; that his master then told him to draw up a 
regular bond on stamped paper for the sum be wanted, whu’h 
should be paid in cash, promising to search in hi.s c.scriitoire for 
"^the bond received by liim on the former occasion, and return it, 
agjien he should be (veil enough to do so. That he. the defendant, 
prepared the required bond on the 21st of Bhadoon, and was 
ordered to leave it on the table, and that returning to the room soon 
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after, he found his master had faihted from the violence of his 
disorder; on which he mentioned to Doctor Haliiday aiv Mr. 
Hunter, the civil surgeon and colhictor, who were present, that he 
had not been paid the money fur his bond; but that those gen¬ 
tlemen secured the paper, and after Mr. Morgan’s death forwarded 
it to Calcutta, together with all the other effects of the deceased : 
that there was in fact about 6,830 rupees due to him on a balance 
of accounts, and that the administrator on his demanding payment 
had caused him to be sued fur thekamoiiiit of both bond« in separate 
actions ; in conclusion, that with reference to the appointments 
held bv Mr. Morgan, the claim was barred by the provisions con¬ 
tained in section ‘i, regulation .38, 1793. 

In reply for the pjaintift', it was suggested that the other party, 
an experienced man of business, had fr.imud the above answer 
in order to reconcile the extreme improbability of his having 
executed the second bond, without having received the amount of 
the first; his having linrrowcd the money on his own account, 
it was argued, would prevent the operation of the regulation 
quoted. 

.Judgment was given in fa'/onr of the claim, with interest and 
costs on the 23d of August 18 lo; the First .ludge of the Provin¬ 
cial Court being of opinum that the defendant had received the 
amount of the bond, as he had brought it to credit in his accounts, 
and had acknowledged such receipt when he procured the attes¬ 
tation of Kuiihya Surma, the only surviving witness to the bonds. 
Mr. Wintle rejected the •ev'idenre of a person brought forward 
for the defence, as having been formerly iii Ooduy Chiind's 
service, and being still, there was reason to believe, under his 
infiiience. ^ 

After an appeal had been preferred to this Court, it being 
ascertained that Mr. Morgan senior had died in England, while 
the cause was pending in the Provincial Court, the usual notice 
for his representatives was .served on Messrs. Palmer and Co., who 
produced a gener^ power of attorney executed to them by 
Mr. F. Morgan, the next heir, at the time of his departure from 
India in 1812, and prayed that a final order might be passed on 
the ca.se. suggesting that in the event of the previous decree being 
confirmed, the money might remain in deposit until the arrival 
from England of any further powers necessary to enable them to 
receive it. 

The appellant having Vieen advised, that in consequence'of the 
death of the elder Mr. Morgan, on whose behalf the suit had been 
instituted, the appeal must abate; in which case Messrs. Palmer 
and Co. could not proceed on the judgment obtained in the Pro¬ 
vincial Court, subsequent to his demise, had iu the interim 
obtained the following opinion from the Advocate General, Mr. 
R. Spaiikie. * 

“ By the death of Mr. Morgan (the father) the authority of 
Messrs. Palmer and Co. as his attornies, necessarily expired, and 
nothing can be done in pr&secution of the appeal, or upon the 
decree till the representative of Mr. Morgan * the father, or oiwb 
administrator de bonis non, make himself a party to the pro¬ 
ceedings,” 


1820. 


Ooduy 
C'iimid 
Ckaloor- 
jeea,». ’ 
Palmer and 
Co. on be- 
liHlf of tho 
administra¬ 
tor to the 
estate of 
James Mor¬ 
gan, Esq. 
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Ooihiy 
('bund ^ 
('liAtoor*' 
joca, i. 
Palmer 'and 
Co. on be- 
b>df of ilie 
adiiiiniiitrii- 
tor to the 
estate of 
James Mor- 
Eaq. ' 


111 ? above, which was professed to be given without any par- 
ticalai’acquaintance with the practice of the country courts, waS 
siibmitttd, when the cause was brought forward for decision, with 
an application for the Court to decline all further cognizance. 

The First and Fourth Judges (Messrs. Feiidall and Goad,) in 
consideration of the authority pns.sessed l)y the respondents to 
defend the interests of Mr. F. Morgan, the fai t of whose succes¬ 
sion to his father's English property was not questioned, concurred, 
under the ardvam ed state of theqproceedings, as to the propriety 
of passing judgment without delay. 

If appeared that the witness'who had attested the bond denied 
any inriher knowledge of the tiansactioii, and that in addition to 
the evidAiK-e of the person rejected by the Provincial Court, 
that of Dr, Haiiiday went to confirm the general circiinislatices 
of the case detailed by the appellant, that by the account current 
in winch Oodny Chund had placed the money to Mr. Morgan's 
credit, the latter was debited in a like amount; and that as it 


was clear that the appellant had been deprived of his master by 
deaih only ihiec days after the execution of the bond, theie 
weie good grounds for belief that the money had never been 
received by him; that the decree passed by the Lower Coifrt, 
was therefore in contravention of section 1.6, regulation 3, 1793, 
hy which the Couits •* are prohiinted from decreeing payment of 
any sum due a tutnusibok or bond, niiiess it shall have been 
proved to have been executed in the presence of two credible wit¬ 
nesses. «ir the payment of the sum demaifded on the bond, or some 
other valuable consideration for it, haying been received, shall be 
proved to the satisfaction of the Court.'' 

It wasTurlhcr obsencd,jhat even had the above point been 
satisfactoiily cleared up, the plaintiff would not have been entitled 
to recover nndei the spirit of the enactment pleaded by the oppo¬ 
site pariv in bar of suit, by wliich “ the Judges and Magistrates 
of the Zillah and City Courts (with other j^udicial officers) and 
the Collectors of Revenue and their Assistants, aie prohibited 
from lending money directly or indirectly to any proprietor or 
farmer of lands or their securitiesand all such loans are 


expressly declared “ not recoverable in any court of judicature;" 
not toadxertto the strong confirmation of the defendant’s assertion, 
“ that the money was to have been advanced bv him to a land- 
holder in the Dinajpoor district.'’ aflPoided by the confidential 
nature of the money dealings between the partiesi for it appealed 
that Ooduv Chund at the tune of this transaction owned lands in 


.other districts, if not in Dinajpoor, and the intention of the enact¬ 
ment, as stated in the preamble, was to prohibit the Comnaiiy’s 
Servants from engaging in such transactions with individuals sub¬ 
ject to their official controul and authority. 

By^he final order dismissing the claim, both parties were left t* 
pay their own costs. 
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RAMKUNHAEE RAI and .others, Appellants, 1820. 

versus " 

BUNG CHUND BUNH<,^OJEA, Respondent. Feb. 24tli. 

J 

THIS was an action instituted in the Dacca Provincial Court, on Vimage 
the I7th of January 1817, for possession of a twelve ana share 
pergiinna Ramnuggur, the triennial assessment on which was 

stated to be 12,870 rupees. , . . 

The estate in dispute, originally purchased at a public sale by the preemption 
father of Brij ball and R.im Nuwaz. had been sold, the ^ainiiff’as- 
serted, to himself, by the sons of that person on the 28th Poos 1 - 22, 

B. S., for the sum of 36,001 rupees, in evidence whereof he pro- ru.renl in 
duced in Court the deed of sale, and an acknowledgment of his right Bengal, and 
to have his name substituted for theirs in the Collector’s •ecords, 
under the signature of the brothers and the seal of their step-mother 
Doolha Debya in token of her acquiescence; together with powers by a copar- 
of attorney similarly authenticated, appointing agents to carrvccner «Cbis 
such transfer into effect on their behalf, and a separate engage-: 
inent to make over to him the auction deed of sale within ten days; |„.riy 
the land being at that time held in farm by Doollubh Sah, as agent valid, 
for Ramkunhaee Rai and others, yemindars of Chundrudeep. 

An unsuccessful offer of 10,000 rupees for his bargain was made 
to the plaintiff’on their behalf, and eventually the old proprietors 
were induced by Ramkunhaee to prepare a deed ot sale in favour 
him and his partners with a prior date. He (the ^laintilf) gave 
immediate information of wljat was going on to the magi>trate of 
the city, and applied a few days afterwards to the Collector lor a 
transfer of names ; but here ^is claim was opposed by the sellers 
and Ramkunhaee, who both maintained that the latter waiyn pos¬ 
session of the property under a previoiis*deed ot conditional sale ; 
and the Collector, in con.sequence, declined acting with <ut the or¬ 
ders of Court. Ramkunhaee and his party on this .sued the brothers 
for debt in zillah Backeiguiige, and procured an order to interdict 
all alienation of the Iffids; but the plaintiff gave in his vouchers 
forthwith. The other party then prepared a deed ot conditional 
sale antedated Poos 23d, which they afterwards brought before the 
Zillah Judge, together with a final conveyance executed by Ram 
Nuwaz and Brtj Lull in the interim. The Judge passed a summary 
order on the 18th of March 1816 ; leaving the plaintiff to prosecute 
his claim in a regular suit, which he now instituted against all the 

persons concerned i4 the transaction. • t n i * t. 

It was alleged in answer, by the defendant, Bnj Lally that the 
property in dispute had been actually sold on the 14th Poos 1222, to 
one Meerza Jafer ; but that he had given place to the right of pre¬ 
emption claimed by Ramkunhaee Rai and his family, proprietors 
of the remaining four ana share of the pergunna, and that the 
sale having been negotiated with them for 35,001 rupees, 3,000 
rupees were paid as earnest money on the 23d of the same 
month, when the usual form of engagement was delivered to them 
by the defendant and his brother, as also the original title deeds 
received by the father from the Collector; that the plaintiff, on 
hearing of this came to the sellers at night, and offered them an 
advance of f,000 rupees on the price, oyer-ruling their scruples by 
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1820. assurances that they were not«fin;iliy bound In the premises; that the 

--accordingly paid them a small sum in hand, the remain- 

Rfliiikiin- der ot‘the piircliase money amojiuting to 31 ,-93 rupees being de- 

house of Jiigoewun Das to await the registry of the 
Bung ’documents, and delivery of possession ; that the brothers on iheir 
riiiiiul pait signed the papers alluded to by the plaintiff, and after the 
UiinhuDjea. latter had caused the same to be attested, directed their own go- 
7Hfishlns to take charge of them till the completion of the transac¬ 
tion. and receipt ot the full puichuse money; that when the above 
transactum came to the hearing of Hamkutihaee's agents, they re- 
nK>n«'trated against it. and perjsuaded the defendant and his brother 
to lecede in lavour ()f their first engagement; hut that the plaintiff 
refused to leceive back the sum advanced to him, and obtained 
possessYbn of the papeis through the collusion of the servants ; that 
after his unsuci'es>ful application to the Collector, the brothers 
executed a filial deed of sale to the otlier party on the 23d Phagoonx 
that Bung (,'hnnd Bunhoojea having failed in a petition to the Ziliuh 
Judge, had afterwards jiromised the defendant and his brother at 
Dacia, an additional sum of fiie ihunsand rupees, and thereby in¬ 
duced them to give in statements to the Collei’lor, the Judge, and 
the Piovincial Court, denying the iiist sale; that he also fraudulent¬ 
ly obtained from the banking house 9,781 rupees of the money in 
deposit, and had anpropnaied it to his own use ; that the defendant 
mud li.s brother had in consequence .ipplicd for rediess to ihe Pro¬ 
vincial Courttand the ?^udder Dewanny Adawlut; but that those 
Courts had arqiroved the condiicl of the Zillah Judge in declining 
all interfeieiice. 

Ram Nuwaz in a separate answer confiriiied only such part of the 

piecedung account as related to the negociation with Meerza Jafer, 

which this defendant maiittained had been broken ofl in consequence 

of his step-mother’s d.sappiobation; his brother and himself, he 

alleged, had then come to tkiaiis with the plaintifT, and having with 

part of the n oney replaced the sum advanced liy the Meerza, they 

had exei uted a final sale of the estate to hii.; with Doolha Debva's 

¥ 

con^ellt. He (Ram Nuwaz) further corroborated all the material 
pails I f the plaint, declaring that Ramkiinhace and the i^tJiers wlio 
held the estaiu in faim, after fiuitless overtures to the planitif}’, 
had gamed over by bill eiy the servants of Biij Lall and liimself, as 
veil as one Kaloo. their cousin, who possessed over them considci- 
able influence, and theicbv jirocured their attendance at the temple 
of De eeiii Dacca, wheie Ramkuuhaee bouii di) imselfby oath to pay 
ihe bioikeis 45,000 rupees for the estate, on condition of their exe¬ 
cuting a deed wiih a date antecedent to that of ilie previous sale, 
and entered into an engagement to pay all expences; that the bro- 
theis had ill consequence joined in opposing the plaiiitifl'in the 
manner stated by him, and had signed the lequired paper on the 
2gth M(tgk 1222, B. S. lie (the defendant) admitted, that a corre.s- 
ponding final deed of sale had been diawn up, hut it Jmd been oii- 
tained from his servants by Ramkunhaee through undue means, and 
the signatures of his lirotherand liimself'had been forged; that the 
individual alluded to had indeed contrived to induce their seivant-s 
to betray their interests before no less than thiee distinct authorities, 
and latterly had persuaded the defendant's brother to give in a false 
account of the whole transaction. 
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It was further explained, that of the money received by the plain- 1820. 
till from the house of Juggewun Das,*on draft from the brotheCi, he ——— 
had returned them all but a trifle, which he had retained till the Rmnkun- 
draft should be surreiideied to him*; but the defendant on 
iug that voucher from his brother, had been informed by his cousin 
Kaloothat it had been filed in Court, with another paper of which Chund^ 
the defendant had no knowledge, and that from the other party Buohoojca. 
(Ramkunhaee) on tlie contrary, no consideiation whatever had been 
received for the sale of the zemindaree. 

It was pleaded on behalf of J^oolha Debya that htfr deceased 
husband, She Lall Tewarree, being very intirin, hud in the year 
1217, B. S. divided his property (thb lands in dispute), into tVo , 
equal portions, of which he made over by deed one to Khooshal 
Chund, his son by the defendant, and the other to the Hist two 
defendants, his suns by a second wife : and retired fiom all 
worldly concerns; that his three sons acquiescing in this partition 
had given the estate in farm, in the month ot' Kui-lkk 1218, B. S. 
for that and the five following years to Ram Uoollnbh Lai, on 
behalf of Ramkunhaee Rai and the other defendants, receiving the 
tnalikana in the proportion of their respective shares; that on 
Khoushal's death in 1219, B. S. the defendant, by reason of the 
father's retirement from the world, became his heir, took an ac¬ 
knowledgment to that effect from the farmer, and received her late 
son's share of the malikanu: that LriJ Lall and Ram Nuwaz ha(L 
in an application to the Collector, acknowledged ^Jie defendants 
lawful possession of Khooshal Chuiid’s estate, that she had never 
sold the lands to the plaintiff, nor received the purchase money; and 
that the two other proprietor had no authority to sell the whole 
to the detriment of her rights; that in the Bengal year 1222, they 
had attempted, in conjunction with their agent Seetul ^f^sra, by 
duress to compel the defendant, who lived in the same house with 
them, to authenticate by her signature a deed of a sale to the plain¬ 
tiff for the sum of 45,000 rupees, one half of which they promised 
to make over to her qp completion of the conveyance: that they 
had also attached the defendant’s seal (which was kept by the 
gomashta) to some papers, with the contents of which she was 
unacquainted ; that the plaintiff was wrung in asserting that such 
deeds had been prepared with her acquiescence, that had this been 
the case, her signature would without doubt have accompanied 
her seal, and the purchase money would have been accounted for 
to her in presence of witnesses, without which forms the sale^jvas 
invalid; and lastly, mat of the alleged sale to the other d|;feiidanis 
she knew nothing. 

The defendant, Ramkunhaee Rai, together with Rntten 
Mala, widow of Bhurut Rai, who died while the cause was 
pending, gave an answer to the same purport as that of the first 
defendant, Brij Lall. 'I'hey maintained their right of preemption 
as joint zetniiidais of the perguntia, and srated tlie sfliii 
for which the sale had been concluded with Mahumud Jafer at 
3C,000 rupees. 

I he remaining partners in *the pergnnna, Rnghoonath Rai, 

Puddiin Mala, Sham Ram Rai, and Bulrain R^, joined in the >«'* 
above statement. 
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1820 . The plaintiff in a supplementary petition, explained that the 
bararsfin for the lands was ai'tnally concluded and the papers pre- 
Ramktin- pafedkm the Kith Foos, on which day a payment of 2,765 rupees, as 
bare Riii earnest iponey, was made to th& proprietors through the house of 
Jiiggewuii; that on the 24th of the same month, a further advance 
Chim'd^ had taken place of 2,000 rupees; and that the deed of sale had 
Bunhobjea. been finally executed on the date mentioned in the plaint, but that 
it had been delivered to him on the 2d of the following month, 
when the balance of the purchase money was made over in the 
presence of* witnesses. The above allegations were denied by Brij 
Lai I and Ram Nuwaz, who insisted that the money had been 
, advanced on both occasions'' at the usual rate of interest upon 
tlieir simple bond, which they had discharged, and were ready to 
produccN 

Rarri Nuwaz siibseqiicntlv retracted his original answer and join¬ 
ed in that of Brij ball declaring that the former had been given in 
snnepiitiouslv by his gomashta llurees Chuiidra. The First Judge 
(Mr- John Ahmnty) in passing judgment on the Q^td of April 1819, 
observed that the dociimeut purporting to bear date the 23d Poos 
1222. had, it was evident, been prepared conclusively by the defen¬ 
dants ; for Ram Nuwaz had examined witnesses in corroboration 
of his first answer previous to disclaiming it; besides which, it bore 
bis signature, and the ciicuinstances related in ithadbeen satisfac¬ 
torily proved on behalf of the plaintifl, by the evidence of persons 
v.Mio wene present at the place of their occurrence ; that the sale by 
the defendants 13rij Lai aud Ram Nuwaz to Bung Chund in the 
piesetice of Doolha Debya, and wiih her free concurrence, was well 
attested, and that the payment of the purchase money into thuhouse 
of Ji]i;u:ewui) and Brij Fiutten Das was placed beyond all question 
by the evidence of the partners, and reference to the books of the 
concei n, from which latter it appeared that the deed of sale received 
from MeerzaJafer had been deposited in the bank from the 17th 
Foos till the 2d Magh, and therefore could not possibly have been 
made over by the original proprietors to,.the other defendants 
on the 23d of the former month; further, that as the purchase 
of the twelve ana share of the pergiinna by the deceased Sheo 
Lai Tewarree had taken place sub.seqiiently to the possession of the 
remainder of the estate by the other family, as no relationship 
existed between the parties, and the engagements for the public 
revenue were separate, there were no sufficient grounds for the 
claim of preemption. A decree was accordi^ly given in favour 
of the cla^m, making the defendants liable for all costs, with the 
exception of Doolha Debya, who was left to pay her own 
expcrice.s only, and declared at liberty to sue her step-sons for 
her proportion of the purchase money of the e.statp. 

It appearing from the evidence of five individuals, that the 
rejected document had been executed by the brothers Biij 
Lai* and Ram Nuwaz, and afterwards filed in Court by Ram- 
kunhaee Rai, under a knowledge that it was a forgery: the 
whole of those persons were made over to the magistrate, 
in pursuance of the third clause'of section 14, regulation 17, 
•^1817, with a *vicw U) the commitment of them and their 
coadjutors. 
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Execution of the above'order was stayed, on the presentment of I8d7. 

an appeal to this Court by Ramkunbaee and Riittun Mala, to the —--- 

benefit of which the other two defendants were admitted* oa a Ramkun- 
subsequent application. * 

The First and 'I bird Judges (J. Fendall and S. T. Goad) agreed ’ 

as to the propriety of consulting the Hindoo law ofiicers of the chimTl 
Court with a view to the elucidation of the legal rights of the se- Buuboqjea. 
veral members of the family of the acquirer of the lands, according 
to the law current in Benares, of which part of the country the 
family of the acquirer were natives, as well as for the purpose of 
ascertaining whether the right of preemption on the ground of 
vicinage and joint ownership, claimed by the partners in the zemin- 
daree, was sanctioned by the Hindoo law current in Bengal, where* 
the property was situated. 

By the joint answer of the pundits, Sobha Sastree and Ram 
Tunoo Bidyavagees, it was declared, 

I. That supposing Sheo Lai to have executed the deed of par¬ 
tition, and to have renounced worldly concerns, nevertheless on the 
death of Khoosal, during his father’s lifetime, that person’s pro¬ 
per share would devolve on his half brothers, fur it was not asserted 
that Sheo Lai had carried into effect the actual division of the 
lands essential to the validity of a partition. According to the 
Mitakshura, and other works of the same school, he could not 
indeed have duly dune so, as his entire estate was not separate 
from that of the joint proprietors of thtf pergunna, and the inequa¬ 
lity of shares was moreover contrary to the Hindoo law; that 
Doolha Uebya’s right of succession was therefore barred by the 
circumstances of vested jo^t property of the half brothers of her 
deceased son in his estate. 

Authorities. —The AriteAsAwra Partition (vibhaga), is the 
adjustment of divers rights to the whole by distributing them on 
particular portions of the aggregate,— Colebrooke\ translation of 
the two treatises on inheritancey p. 243. 

Yajnyawuicyiiy ‘^A legal distribution made by the father among 
•ons, with greater or lesser shares, is pronounced valid.” 

Thus explained by the Mitakshuray *'• when the distribution of 
more or less among sons separated by an unequal partition is legal, 
or such as is ordained by law, then that division made by the father 
is completely made, and cannot be afterwards set aside, as is 
declared by Munnoo and the rest, else it fails, though made by the 
father.”—Kirfe 262 and 263. 

II. Ill the ordmary case of Sheo Lai’s death, leading a’widow 
and two sons by a former wife, the share which would have gone 
to a son of the deceased by the surviving wife, who died before his. 
father, will be inherited, not by the mother, but by his two half 
brothers. 

III. When a person sells lands, which previously, by purchase, 
one of the legal modes of acquisition, has become subject to him in 
property, defined to be the right of discretionary disposal by gift or 
■ale, his interest in the article sold is by the act of sale transferred, 
to the new purchaser; the circumstance of possession being witliheld 
by the former will not bar the right of the fetter over property 
which has been to him transferred by a like legal form, still less 
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lS07. can such withholding of possession on the part of a neighbour or 
RHiukiin whose property is intermixed with that sold. The 

bHeeltai* pn'fdira continued, that the gift or sale of a portion of heieditary 
«n«l others, property, held in common with hrothers or tither sharers, by the 
V. Buii^ ^ owner, is without their consent irrevocalily valid, and has been main- 
. t^hied by all Bengal writers, ancient and modern, who contend for 
the doctrine of partial rights (a), from which is to be inlerred the 
validity of a sale of lands acquit ed by purchase, without the con¬ 
sent of neighbours or joint sliareholders ; since, according to them, 
nothing more than tlie iufraction'»of a receipt is incurred by a 
person through the forbidden sale or gift of his joint property. 

, The prohibition in the Maha'Nirbana Tuntra, of a sale of im¬ 
moveable property without the consent of kinsmen, friends, and 
persons of the same cast, being at variance with the above doctrine, 
is not approved by any of the Bengal writers; they indeed hold 
thi.t a thing foibidden, if done, cannot be cancelled. 

'I'he above was declared to lie a tine exposition of the law, as 
contained in the Daya Bhaga, Daya Titfvja, Daya Kramn Sun-’ 
gruha {Sreekrishnas conimentarv on the Dtiya Bbaga,) ihe Vivnda 
Bhungartiuva (or code translated by Mr. (. olebrooke), and other 
works cunent in Bengal. 

AUTiiORiTiES.— Naruda, cited in the Daya Bhaga and other 
works, “ WVtcn there, are many persons sprung from one man, who 
have duties apart and transactions apart, and are separate in 
business and character, if tlify be uot accordant in af airs {b), should 
they give or sell their own shares, thev do all that as they please, 
for they are masters of their ow'ri wealth." —Sreekrishna in his 
commcntaiy on the Daya Bhaga,. 

“ In like manner gift or sale by the proprietor of land, whether 
separate or held in conimoii,,is legal from the possiluhty of distin¬ 
guishing it by casting lots. ’—This argument in the Daya Bhaga. 

“ For it is impossible to change the nature of a fact even by a 
thousand texts."(c) • 

The substantial correctness of the order passqd by the Provincial 
Court being thus established, a final order was passed confirming 
that judgment in all its provisions, and dismissing iJie appeal with 
full costs. 


(rt) In support of tills cxpohltlon of the law, it was to be observed of the works 
cited, that the Daya Tatv'a of KuKwnumhtnn expressly oppugns the duciriiie of 
partibi rights, althoiigli the author .afterwards, with some appearance of incoii- 
' sislency,' asserts the right of a coparcener to sell his own sf'ure of un iindivitlcd 
family estate. On this latter point there is indeed no difference of opinion 
among Bengal writers. For more detailed itiformation on the suhjert, see note 
pt the bottom of pages 5 and 0 of Mr. Colehrooke’s translation of the Daya 
Bhaga. 

(b) The words in italirs, altliougli found in the original, and necessary to 
shew the scope of the rule, have been omitted liy the pundits in tlieir tyuvustha. 

(c) This maxim, if acted upon to its full extent, is calculated to involve the 
Hindoo t>ystein in much uncertainty, but it oiiglit to be borne in mind, that the 
admis.sion of it is confined to Bengal Proper, and that it is nothing more than an 
argument advanced by Jimuta Vnhana in support of his own doctrine; not a 
quotation from Che holy legislators, nor in tl;e sense in which Jimuta Vahatut 
uses it, is it maintainable nnilcr any of those authorities. 
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RUJUB ALl KHAN. Pauper, Appellant, , 

versus i • 

RAMCHUNDER CHUTOORJEA, (Guardianof Fyz Ali Khan), 

Respondent. 


1820. 


April lOlb. 


THIS was ail aciion instituted on the lOih of February 1808, in ' 

the Zillah Court of .Vlymunsing, by Beebee Ali Jaii, against Fyz 
All Khan, to obtain one moiety of certain landed [iroperty in the ti,e 
perguniia of Alteah, &c. the prpceeds of which weie.,stated to be declaration 
l4,i»00 rupees. It was set forth in the plaint, that Alif Khan, the persiou 
plaintiff’s husband, who had an estate in the above pcrguona, 
died, leaving no children by his wife Luteefa Khanum, two by gufficieni to 
herself, viz. Coorban Ali Khan and Rujub Ali Khan; and the de- establish 
fendant by a slave named Rumzan. Her husband's estate, which 
during his lifetime was under the management of the Court of ” 

Waids, was let in faim to one Sheupershaud Das, in the year I810gu„n(i 
B. S., but the iransfer had not been entered in the Collector’s office mnni', 
in the name of his heirs Coorban Ali Khan dying while under tb® 
age, in the month of liysakh 1‘214, B. S., Rujub Ali Khan, who 
was under her guardianship, and a minor, w.is by law entitled to auotber. 
the share in question. The defendant, however, her husband’s 
eldest son, bad received and expended the whole profits of the 
estate, and had applied to the Collector to have his own name re¬ 
gistered as sole propiietor. These were tlie giounds of the acl’fbn. 

The defendant in reply stated, that in the ve.li 1194 B. S., hia 
mother bought the plainlitf, who was culled Pnlee, from her 
mother Sona. a widow, and kept her in her service, under the 
name of Shainkmiwnr; tlftit in the year 1199 B. S., she gave her 
in marriage to Sheikh Giinjali, by whom she had two sons, Coor¬ 
ban Ali, and ilujiil) Ali, of whom the* former died in his service 
in the year 1214 B. S.; that the plaintiff's name was not Beebee 
Ali Jan, as she affiinied, uud that Gnnjah, of whom she was the 
wife, and lier cluidicn the offspring, was still alive; that his fa¬ 
ther Jiad been in a Ttate of mental derangement from the year 1197 
B. S.; that in the year 1210 B. S , after Ids father’s death, when a 
proclamation was i.ssiied for the appearance of Ids heirs, the 
Colle«‘toi having investigated his (defendant’s) right of succession, 
and ie< ei\ed contirmutiun of it. Ins name and that of his mother 
weie eiiteied as propiietors at the office of the ('ollector. That if 
the plaintiff’ and her son had possessed any right to the zemin- 
daree in qnestioi^ she had lime to lay claim to it between the pro- * 
clamation on liis father's death and the period of* his (defen- 
dinis) leceiving possession; but that as she did not do so, the, 
piesent claim was unavailiiig. 

Accoiding to the 13th legiilation of 1808. the case was trans¬ 
ferred to the Piovincial Court of Dacca, and the 'I bird Judge of that 
Court passed a decree on the 15th of June 181.5, declariag the ’ 
marriage of the plaintiff with Gnnjah, a syce, to have been proved : 

His opinion was to this effect; that it had not been confirmed by 
the evidence, ibat Rujub ki\ Khan was the son of Alif Khan, or 
that the plaintiff entered the service of Alif«Khan, after having 
been divorced from Gunjah; that the testimony of the witnesses, 
who had spoken to Rujub All Khan’s being the son of Alif Khan 
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1820. rested ^iily on the fact of their'having heard him say so : but that 

•-no veight could be attached to the assertions of Alif Khan, since 

Riijnb Ali he was insane at the birth of Kujub Ali Khan; that the testimony of 
Kiinii, V. other witnesses had been contradictory, and that moreover Giinjah 
tljcr'cbft”* evidence asserted that the plaintiff was his wife, and Rujub 

toorjea. > Khan his son. 1 he suit was theiefore dismissed, and the costs 
made payable from whatever property the plaintiff possessed. 

The plaintiff preferred a petition, as a pauper, to this Court, 
against the ajtove decision, and an .appeal was granted on the 18th 
of March 1816. Kamchunder Chatoorjea appeared as guardian on 
behalf of Fyz Ali Khan, the rei-pondent, who was under age, and 
*the oiiginal plaintitf being dead, the present appellant having 
shewn that he was a minor, appeared by his vakeels. 'I he cause 
came to a hearing before the Officiating Judge*(Mr. C. Smith) on 
the 10th of Apiil 18-0, who recorded his opinion that it had been 
clearly proved, (bat befoie the admission of Beebee Ali Jan into 
the house of Alif Khan she hud been married to the Syce Gun- 
jah; that their divorce had not been established by evidence;, 
that no weight could be attached to ihe asscitions of Alif Khan, as 
he was insane, and his mental derangement had been mimtioned in 
a former decree on the cause, of Fyz Ali Khan, appellant, and 
Ziibur Dust Khatoon, lespondent; and that even had ho not been 
insane, his assertions would not have been sufficient, as the plain¬ 
tiff had been previously m^iried, as lier husband was alive, and as 
no divorce between them had been proved ; and that if a person’s 
word were sufficient to prove p.iternity, the rule would be applica¬ 
ble to the Syce Gunjah. who had affirmed on oath, in the Dacca 
Provincial Court, that Coorban Aii K*iian. and iiujub Ali Khan, 
were his isons- He therefore saw no reason for altering the de¬ 
cree of the Provincial Conit*. dated 15th of June 1815; which was 
in consetpienco affirmed, the wliole costs of both (Courts being made 
payable by the appellant in the event of assets being discovered, (a) 


1820 , DILARAM and others, (Sons of Kisiina Ram), Appellants, 

versus 

April 18th, ROOPCHUND SAHOO, Respondent, 

The Court THE respondent brought, this action against Ki'hna Ram, on tliA 
of Sudder I7ih of January 1814. in the Provincial Court of Patna, to obtain 
Adawhit^ posses'Siun of a certain e.state called Dhurunpostr in the pergunna 
■will disirms of Siiresa, yielding an annual income of 1,200 rupees, 
a claim to 'Ihe plaint .set forth, that the estate in questioti was the pro¬ 
lands, the ‘ perty of one J.)omun Sing and others, and was sold by the Collector 
whidiT auction, on the 25lh of November 1811, in consequence 

avowed to of arrears of revenue, and purchased for the sum of 4,301 

h^ve been riipcec, by permission and on behalf of the piuintiff, by the 

in the name defendant, he having been his dewan for 20 years, and having been 
of another, ^ 

though with (n) It isBwell known rule of Moohiiminudan law, that a declaration by a person 
claimant's of his being the father of such a child, is sufficient to cslaldi.sh the fact, providod 
money; but there be nothing Bpinife.slly to repel the presumption. Here, however, 
purchase there was sufficient for that purpose, independently of the disordered state of the 
money re- intellects of the declaring parly, the first husband of the woman whom he 
covcrable claimed as his wife and the mother of his children, being alive, and no divoiwe 

by a new having taken place between her and such first husband, who also claimed the 

s uit- parentage of her children. 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


25 


authorized by him to buy lands which* were put up to sale; that 
the del'endaiit paid as earnest money into the Collector’s tieasurt, 
the sum of 1,000 rupees, which he h&d in his hands belonginu^ to the 
plaintiff, and wrote to him (the plaintitT) infoiming him of the pur¬ 
chase and asking for the remainder of the money ; that accoiding- 
ly the plaintiff sent him two treasury bills for 2,000 rupees and 
301 rupees in cash, on the I8th Aghnn 1219, F. S. through Biir- 
khoordar Khan and others; that the defendant returned one of the 
English notes, stating that the CoUectorlefiised it, upon*which the 
plaintiff sent him 1,000 rupees cash by the hands of Ruttun Sing, 
Bulwan Sing and others; that the defendant out of this sufti, 
paid on the 20ih 1219, F. S. 3,301 rupees into the Col¬ 

lector’s treasury, as the remainder of the purchase money, and 
1,000 rupees in discharge of the revenue of the plaintiff's other 
lands, that the defendant obtained the title deeds and an order for 
possession from the Collector, the plaintiff having confidentially 
entrusted the possession to him; that towards the end of last year 
when the plaintiff called upon the defendant to give up his ac¬ 
counts, he concealed himself, in consequence of which another 
pel son was sent by the plaintiff to take charge of the lands; that 
the defendant colluding with Rowshun Lall Futwaree, preferred a 
complaint against the plaintiffs Omlah to the Magistrate of the 
Zillah of Tiihoot, and stating himself to be the actual purchaser of 
the lauds in dispute, produced the title deeds of sale, upon which 
the Magistrate referred the plaintiff to a civil suit. 

The defendant in reply, affirmed that the plaintiff’s claim was 
false, that he had bought the ^state in dispute for himself with his 
own money, and that he was in possession of it and the title deeds. 

On the 14th February 1806, the Fourth,Judge of the above Court, 
having considered the statements of bntli parties, and the cvid;-nce 
produced by them in proof of their respective allegations, recorded 
his opinion, that tbe defendant bad, by order of the plaintiff, pur¬ 
chased in bis own name the lands in dispute for and on beiialf of tbe 
plaintiff. He therefore passed a decree in ffivour of tbe plaintiff, 
ordering tbe defendant to restore possession of tbe above lands, 
and to give up the title deeds, directing the plaintiff s name to be 
registered in the Collector’s office as purchaser thereof, and making 
all costs payable by the defendant. 

The defendant having appealed against the above decision to 
the Court of Sudder Dewanny Adawlut, and having died .shortly 
afterwards, was sucAeded by his sons, the present appellguits. * 

’I'he case came to a hearing on the 18th of April 1820, when the 
Court (present the Chief Judge J. Fendall, and Fourth Judge S. ’F. 
Goad) reversed the decree of the Provincial Court, on llie authority 
of the decision in the cause of Ram Maiiik Modee nersut Jynarain 
Roy, and in consequence of the lands in dispiile having been pur- 
cliased contrary to the provisions of regulation 7, of 1799, sec¬ 
tion 29; and it was held that, under these circumstances, even if 
the respondent s right were fully established, possession could not 
be awaided to him. He was therefore ordered to restore the lands, 
if they bad come into his bands in consequence oT tbe decree of 
the Provincial Court, as well asAhe proceeds of them while in his 
possession, and to pay all the ^sts of suit. He was at the same 

VOL. 111. E 
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timg informed, tliat he was at liberty to institute a fresh suit to re- 
CAvei tlie piircliase inouey from the appellant, as money had and 
received b> him without coiisid'eiutioii. 


1 S?0. MUSSUMMAUT BIJIA DIBIA, Appellant, 

Venus 

Ai-rii i 9 iii. MUSSUMMAUT UNNAP^^ORAH DIBIA, Respondent. 


Aei'ordiijir 
to the Hin¬ 
doo ):i»r 
|iro|M*i le iti- 
luM 10(1 I'V 
H iliiiielitor 
gi>o>> at her 
doHtli 10 hor 
son or 
f^randson, 
lo the ox- 
('lu^lon of 
lin sister 
find sister's 
sou. 


•THE apyiellant instituted rhis suit in the Zilliih Court of Rung- 
poio on the “ioih of April 18 1‘2, against the respondent, to recover 
possession of half a talook c.illed Biigoolali, t^aree in the above 
zillah : the suit was laid at 700 iiipees annual produce. 

I'he plaint set toitli, that a tuu ana shaie of a zernindaree 
in the jierounna of Jnnasoii in the disiricl o( Rajeshahye and other 
esVaies ID ditfcrent disiiicis, wtue the hereditary property of the 
plaintifl's late father Kishen Kunth Rai, who died leaMug two 
danghteis. \i£. the plaintiff, who had a husband and sons alive, 
and her si.'ster Gunga Dibia, who had a son called Jlhyroo 
L'huiii; tliat aocoiding to the decree of the Sudder Dowanny 
Adawliit in atoinier suit regaiding the Junasoii estate, Kishiin 
Kanth Rai’s piopntv in that peigunna was etpially divided he- 
Iweeii his two danghteis’; and, in coiisetiueiice of the above deci¬ 
sion, the same anaiigcment was made w-iili lespcct to Bugoolah 
Gaiee hv a decree of the iMoorshedahad Piovincial Court; that 
the plaintifl’s .'-istei’s son dviiig in 12^1 1 li. S., during the lifetime of 
his nioiliei, hefore thcdcciee (jf the Sudder Devvaniiy Adawliit w'as 
passtd. and Ins np/lhet a(^() d\ing in 1216 15. S., the plaintifl’and 
her son Aiiund Clmnd .''iirma were entitled, accoidingto the Hin¬ 
doo law, to her s-istei's sliare of her late fathci’s [iroperty, and that 
BIimoo Churn (^hii >ist(i’s son) his widow (the pieseiU defen¬ 
dant; ot his son, liad no claim to it; tliat, notwuhsianding this, the 
defei.da'it had taken'po.'isession of the ni' iety of the estate, the 
rccfiveiv of wluch share was ilie object of the present suit. 

The defendant stated in leply, ttiut iht: filamtiff’s father died 
leaMiig his widow 'laiuee Dilna, and two daughters, the plaintiff 
and her (dtfeiidant’s)nioiher-iii-law Gunga Dibia; tliaton the death 
ot KaloLkanih Simna, her adopted son, witliout issue. Tarnee Dibia 
look possession lierselfof ber linsband’s property, and subsetpieiitly 
trausfeirvd if by deed of gift to her grandson K[alee Bhyioo (defen¬ 
dant's huNbaiid) and caused his name to be entered in tbe Collector’s 
book.s as propiietor;iliat he (Kalee Bliyioo) and bis mother remained 
in possession for twelve ycats during tbe lifetime of Tarnee Dibia, 
and although the plaintiff’after the birth of her son Ainind Chuiid 
Suinia sued her (defendant’s) husband fora share of her father’s pro- 
pdity, her claim was not allowed by flie Zillab and Provincial 
Courts; that on the birth of her (defendant’s) son Booder Churn 
Roy, in i2(i9 B. M., and on the deathof Tarnee Dibiain 1210 B.S., 
the plaintiff presented a petition fdV a special appeal to the Sudder 
Dewanny Adaiflut; tliat halfof the share in pergunna Junason was 
granted to the plaintiff, who also obtained in 1216 B. S., in conse- 
(juuuce of the above decision, a moiety of the estate now in dispute; 
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that the suit ouflit to be di'missed, inasmuch as (he pJaintitfjhad 1820. 

made a claim wliich was contrary to ibe Hindoo law, while tte --- 

defendant and her son, who were the undoiibttd heirs of her Afussinn.. 
(defendant's) mother-in-law, were ali\e. and that if her (defendant’s) 
husband and son, who were the grandson and great grandson of 
Kishen Kanth Roy, were not entitled to Ids property, neither could nMut.Un- 
the plaintiff or her son have any right to it. On the 24ih of nfipooraU 
September 1812, the Zillah Judge dismissed the ‘>uit with costs, in 
consequence of having received,a vynvustha from ilje pundits, 
which stated that the son performed the funeral obsequies, and 
consequently that the son and, on h^ death, the grandson of tjie 
daughter, were entitled to tlie property derived by her from her • 
father, but that the sister of the daughter and her son had no claim 
thereto. 

'I he plaintiff appealed to the Moorshedabad Provincial Court, 
and on the I5ih of Alay 181.^, tlie 'Hurd Judge afhimed the 
decree of the Zillah Court for ilie rea.'Oiis therein contained, and 
dismissed tlie appeal with costs. 

A petition for a special appeal was presented to this Court, 
which wa.s granted, it being- staged in the vyirnstha of the imn- 
dits, delivered in answer to a question fiom the Court, “ that if 
the son of a younger daughter, in consequence of a deed of gilt 
from his grandmother, olitain possession of tlie property whicli she 
had deiived from her husliand, and if ^)ie elder daughter ia-. io^ 
claim in Court to her share of her fathei's property iinulidate the 
above deed of gift, and olitain a decree (the donee huMiig died 
pending the suit) dividing thepropetlv ecptally between he selftind 
her sister, and if, aftei this ,*1116 younger daughter die, the elder 
daughter, if alive and having a son, wiM be entitled to her sister’s 
share of their father’s property; but the widow and son of her 
deceased son have no right thereto, inasmuch as he died during 
the lifetime of his mother, bcfoie the decree was passed, and with¬ 
out ha\ ing proved his light to the slu-e of lii.s grandfather’s pro¬ 
perty, obtained bv hilTmniher.’’ 'I'be case came to a beaiing before 
the bffieiati'ig Judge (C. Sn itb) on the 19th of April 1820, who 
gave judgment to the following effect; that the deed of gift from 
Tarnee Dibia to Kaiee Bhyroo, dated 21st liysakh 1199 B. S., 
had been fully proved on the tiial relative to the estate of Junason 
hv the admissions of Tat nee Dibia the donor, and the parlies 
themselves, as well as by the testimonv of witnesses. And in con¬ 
sequence of it, it apjleared, Kaiee I’thyroo had obtained possession 
of the whole of his grandfather's propeity. The oniv rloubt was 
with respect to the legality of the above document; and from tlie 
circumstance of Bi]i.a Dibia suing Kalce Bhyroo alone, although 
Gunga Dibia was aiive^ and from no objection being made to ilie 
deed of gift, or to Kaiee Bhyroo’s taking possession of the property, 
by Gunga Dibia, it appears that she was salisHed with it; gnd 
if Bijia Dibia had also consented to it, the deed of gift would not 
have been made void by the Sudder Dewanny Adawlut; for the 
pundits of this Court declared that a deed of the nature in ques¬ 
tion was illegal only when made without the* permission and 
consent of the heirs ; but it does not appear that it is invalid with 
vespect to the share of any heir who has consented to it. He ol>- 
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served that Bijia Dibia did < not appear to have been dissatisfied 
wiih the disposal made by the deed oi one half of the property, and 
only c()mplaine<l that, one half yf it belonging to herself, and the 
other t& her sister, the wliole should have been given to Kalee 
Bhyroo; that the Court had only now to decide on the half in dis- 
])ute, which was not included in the former claim ; that from the 
documents of the present, as well as the former suit, it was plain 
tliat Gunga Dibia was never in possession of the share in dispute ; 
but Kalee Bhvroo, in whose favour the deed was made, and on his 
death Unnapoorah liis wife, and Roodur Churn his son; that Tar- 
nee Dibia clearly had llie ppwer of disposing of one half of the 
protierly, which had never been opposed by Bijia Dibia or Gmiga 
Dibid during the lifetime of Kalee Bhyroo, who was ali\e, and in 
possession for twenty one years fiom the da'te of the above deed ; 
and that the foimer decree of the Sudder Dewanny Adawliit did 
nf)t affeet the present claim. He therefore affirmed the Zillah and 
Bro\iin i,il Courts decrees, dismissing the appeal with costs, on 
the grounds tliat the ileed of gift was valid with respect to one half 
of the property, ainl had been allowed by the former decree, and 
that it was evidently the intention of the law thatan equal share of 
the propeity should be enjoyed by the family of each daughter, (a) 


1820. • MUSSUMAIAUT AYABUTEE, ('ince deceased,) Appellant, 

versus 

April ^atli. RAJKISHEN SAllOG and others, Respondents. 

The widow THf.S wa.s a suit insiifnted bv Mussummaiit Ayabiitee, in the 
vvluMiied 7.ill.th Court of Backergiiiige, 16th of May 1807, against Huree 
Iivfoic Ins Kisiieii i^ulioo, Monohnr Das Saboo, Riimmakaiith Saiiooand Ram* 
fntlicr, is kanih Sahoc, to recover possession of a fifth share of four talooks 
noteiitiik-d in pergiMinas of Snieemabad and Beejynugger. The suit was 
ihe'f-iUu'r's rii[)ees. 12 anas, and 16 gundas annual produce. 

e.Niiitt-av- 'I he plaint set forth, that Jykislien Sabot, (plaintiff's husband) 
rorchiijr to and defendants vveie five own brothers, who while living and 
till- iliiuloo Hading togeiher, cultivated ihioiigh the agency of Jykishen Sahoo, 

.It" and enjoyed possession <f eeitain lands in coparcenary; that in 
loved for conserpience of a quarrel between the plaintiff's liusband and 
the le-iip- l.ukhiiiaiaiii Hoy, a zeniindar of pergunna Snieemabad, the 
peHi.titce of ibiiner went to Jessore in 1197, B. S , and must have died there, 
ft misMtifr tidings were ever heard of him aftervvaffJs; that the plaintiff 

ter wliirli conlinueo to live in a state of iiniun, and in joint enjoyment of the 
liisdeiiih pioperly with her husband’s hn.theis, til 1204 B. S., when they 
will be fre- gppaiated, and tlr-it the plaintiff was legally entitled, in her hus- 
•uuic . band’s riglit, to a fifth of ail the property ac(j[nired while he and his 
brothers vveie living united. 

Jlie defendants in reply denied the plai'itiff’s claim, and stated 

fa) TliP ryuruit/ia cf tlic pundits of the Sudder Uewnnny Adavvlnt proceeded 
on the siippusition that ilie right of Rliyroo Churn, the liusband of the respon* 
dent, bad never been eslHldislieil, he having died previously to the passing of the 
decree, which recognized the right of his inollier to one half of the estate, hut the 
present decree was Aiunded on the fact that the deed of gift in his favour wna 
Valid, as far hb one moiety of the estate was roncerned, the appellaut never bav* 
ing objected to its taking effect fur that portion. 
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that their father Bijyram, out of the profits of his trade, purchased for 18*0. 

himself and enjoyed possession of the talouks, under the subsii- ————. 
tuted names of his sons; that inponsequence of the death of the Miusum- 
piaintiff's husband during their father’s lifetime, and a disagree- 
ment between the four brothers, their father, in 1198 B. S. divided R„'5ky,cn 
his property by deed, giving a five and a half ana share to the de- Sahoo and * 
fendant, Hiiree Kishen Sahoo, his elilest son; a four ana share to others. 
Monohur Das; a three ana share to Ramkanih. and a three ana, 
ten gunda, share to Ruiumakanth, and died in 1200 B. S ; that by 
this deed a provision was ma<ie for ihe maintenance of the plain¬ 
tiff: their father having given her ji’hatever jewels and ornaments 
she had in her possession, and received from her an agreement« 
consenting to receive thirty-six rupees per annum for maintenance, 
and relinqni»hiiigali‘olaims on the lands; that as this sum had been 
regularly paid to her up to the year 1214 B. S. her claim was at once 
repiiiinani to justice, to the legiilations.aiul to her own undertaking; 
and that, moreover, the suit ought to be dismissed, inasmuch as 
the plaintiH;' ha<l no right to the property in dispute, her husband 
having died during their fatlici’s lifetime. 

On the 1st of August 1810, the Zillah Judge recoided his opinion, 
that fi'iJin tlie evidence adduced, it appeared ihac the lands in dis¬ 
pute weic acquired while Jykis.hen and the defendants were living 
united, and dining tlie lifetime of iheir faiher ; ihat ihe plaintiff’s 
husband enjoyed possession in coparcenaiy with the defendatws, 
until he went in I 197 B. S. to Jessore, after which lie had never 
been lit.'xrd of; that from that time the plaintiff continued to live 
with the riefeiidarits iiniil 1201 B. S. when tiiey separated ; that 
the funeral obsequies of the«plaintiff’s husband took place after a 
lap^e of lwel\e yeais from the date of his disappearance ; that the 
plaiiitiirs father-in-law died in 1200 BT .S., and that the defendants 
liad been uiiaiilc to produce the deed of partition or agreement 
mentioned by them. He therefore passed a decree with costs in 
favor of the plaintiff, awaiding to her a fifth share of the landed pro¬ 
perty, on ihc groiiwd that the plaiiitifi s (jtlher-in-law having died 
before Jykishen’s funeral obsequies were performed, the plaintiff 
was entitled, in her Iiusbaiid's riitht, to a fifth of the property ac¬ 
quired while be and tlic defendants were living as an united fumilv. 

'Ihe defendants appealed to the Dacca I’lovincial Court. Hiiree 
Kishen Salioo, one of tlie appellants, was succeeded on his death 
by his sous liajkishcn i^almo and Nubkishen Sahoo, and on the 
death of the original plaintiH', iMussuininaut Ayalmtee, Bjingsee • 

Sahoo, her grandson, became her representative. Oi^ the 28lh of 
June 1815, the Fiist Judue, with whom the Third Judge concurred, 
staled, that it appeared from the answer of the pundit to a question * 
of the C- urt, th-it inconsequence of Jvkishen Sahoo being missing 
during the lifetime of his faiher, he, and consequently his wife or 
grandson had no cla m to the property acquired by Bijyram^ and 
that it also appeared from the testimony of the respondent's wit¬ 
nesses, that (he landed property in dispute had been acquited by 
Bijyram exclusively. The de<:ree of the Zillah Judge was therefore 
reversed, and costs made payable by the respondent, who was or- 
deied to lestore possession of the share in dispute with mesne 
profits while enjoyed by him. 
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1820. 


Mussurn- 
mniit Aya- 
biitee, 
Kiijkisrlien 
Sahoo and 
others. 


1820. 


May 3d. 

The right 
of a Hin¬ 
doo wifiow 
is not ne> 
rcssiiiily 
forfeited by 
her omit' 
ting to ap¬ 
ply for se¬ 
parate pos¬ 
session of 
her hus¬ 
band's un¬ 
divided 
share for 
more than 
twelve 
years after., 
his dculL. 


Tli(» present appellant presented a petition for a special appeal 
to .this Cotitl, which was granted in consequence of the vyuvustha 
of tlie ptindits, in answer to >a question of tiie Court, stating, 
tliat if k man is missing during the lifetime of his father, the 
Hindoo law allows 12 years for his reappearance; that if 3 nr 
4 years after his disappearance his father dies. Ins wife is not im¬ 
mediately entitled to share in the property of his father, the wife 
of the son not being mentioned in any of the treatises on inheritance 
as heir to tly property of her father in-law : hut that after a lapse 
of 12 years, if no tidings be heard of her husband, and if there be no 
son^ grandson, or srreat giand«on, she may claim her hnsliand’s 
share of his father’s property. The cause came to a hearing on the 
1 .'3ih of April 1820, wlien the tleed of paititioii alluded to in the Court 
below, and the other doenments and pleadings of the parties in the 
case ha\ing been read, it was rct'eiicd to the pundits for tlieir 
opinion, who staled, that in the present case the wife and grandson 
of .lykislien had no tight to any thing hnt tlie sum fixed for maiii- 
lenaiice, the will of the owner being all that is necessary in cas('.s 
of self acquired piopertv, and that a division made of such propci- 
ty, hv theowne'. who is not a minor, and is of sound mind, cannot 
be disturbed. Tin- Conir iheicfore saw no good reason for altering 
the d( cree of the Piovincial Court, which was accoidingiy aftirmed 
and the appeal di^ml.ssed with costs, (n) 


MU.SSUMMAUT DHU.N'M UNNEE, (a pauper), Appellant, 

versus 

SONAI'UN SAHOO and others, Ibspomlonls. 

THE appellant instituted this suit as a pauper against Sonatnn 
Sahoo and others, in the Dacca Provincial ('omi, lo leeo'or 12,000 
riqiees, the amonnt of her husband’s sliare of moiiev and v.ilnal'les. 

The plaint set foiih,thal on tlic death of Huitoo S:ih'>o nnd Nila- 
ram Sahoo (plaintiri’s faHiei-in-lnw) who wer^ (iwn ho theis, ami 
who lived and traded together, their sons coiitiriiiod iiiidi. ided, and 
had joint dealings ; snbscqiit ntly Deedar Sonkli and Nein Sookh 
(Huttoo’s two sons) .srpaiat. d tliemselvts from the plaintiti's hus¬ 
band and his five brothers, to whom they left a fen an.i sliare, and 
took a six ana poitioii for themselves; that the plainliH.s hus¬ 
band and bis Iiiotber’s shaie amounted in valneto 72,000 rupees, and 
that thev continued to live and tiado together ; that the plamtiirs 
husband anil Seekhur Sahoo, one of his brothers, died in 1201 B. S. 
and the plaintiff Kinamed in joint enjoyment of the property 
with the surviving brothers till 1210 B. S., when they set asnle the 
share of Seekhur’s widow, took a deed of release fioin her, without 
making any communication on the subject to tlie plaiiitiil, to whom 

(u) *AUhoii;'li the derision in the case turned on n matter of fart, railier than on 
n point of ]a«v, yet it may l)C oliserred, as a role of Hiiuhio law, that a missing 
person shall not he considered dead until the period of twelve years shiill Imre 
elapsed from the date of Ins disappearance, dn this rase, as the faiher of the 
plRintili’.s husband died lieiure his son’s death ronid he piesnmcd, his son, that 
is, the plaintitf's hiishand, iinist have been considered entitled to inherit, and 
through him the ]ilainli(f, had there been no bjicciul agreeiucut to obsliuct the 
ordinal')’ course of successiou. 
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they refused to give her husband’s ’portion, and entered tl«y pro¬ 
perty in their own names; that therefore the plaintiff sued for one 
sixth of the joint property, to which she was entitled in her 
husband’s right. 

The defendants, Sonatun Sahoo and Tilokchand, stated in reply, 
that plaintiff’s husband, Gorachuiid Sahoo, was their younger 
broth-r, and a child, iiiid had never earned any thing; that they, 
the defendants, gave him in inaniage when 16 years of age, at an 
expence ot 800 mpees, and tha^ he died a minor in tjie month of 
Snwitn of the same vcar, since which event they had supported 
his widow ; and expended nearly l.tU'O rupees on her account; that 
in 1198 B. S. Gopeetiath Sirdar, the plaintiff’s brother, was ap¬ 
pointed arbitiator, and dividid the estate between lJuttoo’s sons 
and the defendants, and their brothers, in ten and six anasliares; 
that the ten ana share obtained by defenditnts and their broihets 
was woith only 16,83’2 rupees, and not 72,000 iupees, as repre¬ 
sented by the plaintiff, and that the six ana portion allotted to 
Hnitoo’s sons, was woith 10,092 mpees ; that the deed of partition 
was forthcoming, and that as the, pKaintiff had made no opposition 
at the time of the divisioii, her picsent claim was contrary to the 
regulation, inasmuch as it had not been prepared till after a lapse 
of 18 years fiom the date of the partition. 

The reply of the other defendants was nearly to the same effect. 

The plaintiff ill a supplemental petitioy mentioned that her hi;^- 
banddid not die in 121)4 15. S. as liad been erroneously slated by hcM’, 
but in 1197 13. S , the jeai iti which the partition was commenced. 

On the 2t)lh of Jaiuiary 1816, the Fiisl Judge dismissed the suit 
with co.sfs, on the gionnds of a lapse of mote than 12 yeais fioiii 
the death of plaintiff's husband to the date of the present action. 

The [ilainliff apjiealed as a pauper to this Cotm, and the defen¬ 
dants Tilokchand, Srikishen and Chedani Sahoo were succeeded 
on their death by their heirs, \iz. Miissumrnaiit Jyali, mother of 
Chedam, Mussummaiit Jussoda, widow of 'I'llokchand, and Ras- 
monee, widow of STikishen Sahoo. 'I'hecanse came to a hearing 
before Messrs. Feiidall and Goad, the First and FourlJi Judges, 
(when the vouchers and pleadings of the parties having Imcn ex¬ 
amined,) the case was referred to the pundits for their opinion ; and 
it appeared from the vynvustha delivered in answer to the (jnes- 
tions proposed, that !\lussnmmaut Dhuniminnce was entitled to 
her husband’s share of the property, as, by the Shasters, the widow 
succeeds to her husband’s portion even of undivided property ; 
tliat if such share had been withheld from her, and emplovid in 
trade, she had a right to half the profits of it, and that as Huttoo 
Sahoo and Nilaram Sahoo each had an eight ana share, thiir sons 
were entitled to succeed to their .shares lespcctively, and therefore 
Mnssummaut Dhunmunnee was entitled in her husband’s iit>ht to 
one sixth of Nilarani’s eight ana share. • 

'I’lie Provincial Court’s decree was therefore reversed, in conse¬ 
quence of the above vyuvustha, and the sum of 1,644 rupees, 
(being about a sixth, making^eductions for what she had already 
received) was awarded to the appellant with interest at the rate of 
eight per cent from the date of the suit to the date of the decree, 
total 2,667 rupees. 


1820. 


Mussum- 

inaiit 

Dl^nmun- 
nee, v. So- 
natwn Sa¬ 
il 00 and 
Olliers. 
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1820 . ^lUSSUMMAUT ZUREENAH BEEBEE, Appellant, 

» . • versus 

M.ty 9th. ^ KHAJAH ALI and others, Respondenta. 


CIaim.b}*n 
Moostil- 
iiiaiiii wo¬ 
man to a 
share of her 
di'ceasecl 
f.iiher’s 
property, 
dismissed as 
not having 
hern pre¬ 
ferred for 
more than 
12 years 
after his 

deatbr 


THIS was a claim to recover possession of a three ana share 
of certain rent free lands in pergunna Seraik; ten times the an¬ 
nual produce was calculated at G,041 rupees. I'he plaint was filed 
on the 23d of May 1810, in the Dacca Provincial Court. 

'I'he plaint set forth, that Dewair Futteh Ali, the plaintiff's father, 
to whom the whole of the above property belonged, died, leaving 
three daughters, viz. Razia Beebee, Mudeena Beebee, and the 
plaintiff, Zureenah Beebee; two sons, viz. Khajuh Ali and Shabaz 
Ali, and Bechiin Beebee, his widow. 'Ihe two sons succeeded 
him and obtained possession of the prupeity. Shabaz Ali died 
in 1197 B. S.; leaving his widow Akeekoonissa, who afterwaids 
married Khajrih Ali, her husband's brother ; Bechun Beebee difd 
in 1200 B. S., Razia Beebee also died leaving a son named Abdool 
Ali, and a daughter named Beebiin ; Mudeenah Beebee died leav¬ 
ing a son named Alladad Khan ; Khajah Ali was in possession of 
the whole zeinindaree for ten years, and gave it in dower to his 
wives; but the plaintiff-being entitled by law to the share now 
claimed of her father’s propeitv, she sued and hoped for redress. 

The defendant, Akeekoonissa, stated in reply, that Futteh Ali 
dftd upwards of 30 yeurs'ago, after which Khajah Ali and Shabaz 
Ali managed the estate jointly for a year or two; but iti 1193 B S. 
a quarrel ensued between them, and the latter sued the former; 
when nine anas were decreed to Shaljaz Ali and seven to Khajah 
All, who obtained separate possession ; plaintiff did not then come 
forvvaid with her claim npr make any opposition : Shabaz Ali 
married the defendant, and settled his seven ana share of the 
zemindaree on her; and on liis death Khajah Ali married her and 
settled his nine ana share also on her; so that the whole zemin¬ 


daree belonged to her; and as the plaintiff had never preferred 
any claim for a period t)f 30 years from the death of Futteh Ali, 
her claim was not cognizable now. It was also urged, that the 
daughters of zemindars in Seraik, for many generations, had never 
obtained shares of the paternal estate. 

The defendant, .lutneelah Beebee (the other wife of Khajah Ali) 
made a similar reply; and Khajah Ali himself pleaded possession 
as proprietor fi r 28 years ; and stated that he had made two mar¬ 
riages and ^tad given his property in dower to his two wives. Ho 
further stated, that the plaintifir made no opposition, but had given 
. him a deed of release in the year 1203 B. S. 

On the 27th of November 181.5, the Thud Judge of the Dacca 
Provincial Court dismissed the suit on proof of the deed of release 
granted by the plaintiff, and on the ground of her having allowed 
30 y§ars to elapse fiom her father’s death without making any claim. 

On appeal to this Court the decree of the Provincial Court was 
affirmed, and the claim dismissed as not cognizable, under section 
14, regulation 3, of 1793, and thirtf clause of section 2, regula¬ 
tion 2, of 1805, (Aving to the lapse of more than twelve years from 
the death of the appellant's father to the date of the institution of 
the suit. 
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RAI SHAM BULLUBH, Appellant, • 1820 . 

versus 

PRANKISHEN GHOSE (Guardian of Kishenmonee 'Dasek), July 4tli. 

liespondent. 

THE action oricinated in the Zillah Court of Jessore, and as Tliebeira of 
tome of the properly in litigation was situated in the Dacca Jelai- * Himloo, 
pore district, the suit was subsequently removed by tl\p operation 
of regulation 13, 1808, to the Dacca Court of Appeal. The plain- j^ugh- 
tiflf was guardian of Kishenmonee Eiasee : she sued for a five ana tcrsof ano- 
six gunda share of an estate called Megha and other places, the iWerson, 
annual produce of which was estimated at 6,666 rupees. The case 
as stated in the plaint, was as follows • third son, 

Koonjbeharee, the original proprieter of the estate, had four sons, adjndftuU 
Ram Bullubh, Birj Bullubh, Jugut Bulluhli, and Bhukut Bulluhh ; thnt the 
Ram Bullubh, the eldest son, in whose name the estate was regis- 
tered, died childless in the lifetime of his parents. On the death 
of Koonjbeharee and his wife the lands coniiniied registered in the nvo (^rand- 
name of Rambullubh, and were held in coparcenaiy by Jugut‘•■‘‘"pb’jTs 
Bullubh (the plaintiff’s father) and her uncles Birj Bullubh (defen- 
dant's father) and Bhukut Bullubh who was childless. In the tlu*m,^and 
year l-'Oi B. S., plaintiff’s father died, leaving two daugliters, tlm widow 
namely, the plaintiff and Mussnmmaut lli^hoomunee. lu the veaV ilurd. 
1203 B. S., Biij Biilinbh died, and in the year 1208 Bhukut 
Bullubh also died. Tiie plaintiff continued to live in a state of ^. 1 ,„ 
union and coparcenary with the defendant until the year 1211 before hia 
B. S., when they separated on account of sortie disagreement; and f»'bcr en- 
thc defendant having refused tosiiriender the portion of the land- 
ed property which justly belonged to ttie plaintiff and her sister 
in right of their father, she was reduced to the necessity of bringing only, 
this action. For the defendant, it was contended, that the estate 
was not aiicestial, having been originally acquired by Ram Bullubh, 
who devised it by wiITto his father Koonjbeharee, with the consent 
of all his brethren, and tliat on the death of Koonjbeharee, the 
plaintiff’s father, shoitly before he died, made over his right and 
title in the estate to Sham Bullubh (defendant and son of Biij 
Bullubh,) on condition that Birj Bullubh would suitably provide 
for the marriage expences of hU infant daughters, which condition 
hud been fiihilled. 

It appeared, on investigation, that Ram Bullubh, who/lied Tn the 
lifel ime of his father, left a widow, Mussnmmaut Goliikmiinee now 
surviving, that there was also living Bhuguwutee, widow of Bhukut 
Bullubh, besides the plaintiff and her sister, and the defendant. 

The plea of the defendant not having been established to the 
satisfaction of the Court of Appeal, a decree was passed after 
taking the opinion of the Hindoo law officer, awarding to '•tlie 
plaintiff and her sister Bughoomunee one-third of the estate, to 
be shared between them equally, another third to Sham Bullubh 
the defendant, and the remainhig third to Bhuguwutee the widow 
of Bhukut Bullubh. Mussummaut Golukmunee, the widow of Ram 
Bullubh was declared entitled to food and raiment only, her 
husband having died during the lifetime of his father. Mesue 

VOL. HI. r 
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1820 . proiifs were adjiKl^eti to the jilaiiitiff, and costs of suit made 
|)ay.i;ile by ihe (leleinlant. 

Rni .sbaiii An cippcal lKi\iiig been preferred to the Sudder Dewanny 
Itulliiiih, V. Adawliit, the case came to a bearing on the 4th of July 18‘20, 
l)erore the i'onnh Judge (S. T. Goad) and after au attentive 
perusal of tlie evidence adduced in the case, there appearing no 
sufficient reason to disturb t)ie decree of the Court below, it was 
affirmed uccuidiugly, and the appeal dismissed with costs. 


Prntlki^lle{l 
Gtiosc, 


1820 . KHAJA AHRATOON.aiid MUSSUMJIAU'CKUREEMOONISA, 

-—; - Appellants, 

July 18tU. irnus 

. DOOllGArEUSIlAUH BMUTI'ACIIARJVA, and others, 

Ktspoiideiils. 

Tlio nssp.is- TFIK appellants in this case sued the respondents on the 
iiieiit iiii- jst of Ja-iiiiiiV 18J1, to lecover 2,ti82 rupees, 4 anas, 1 cowry. 
Ml arrears of revenue on 9 dooms, 1 cuunec, 5 gnnd.is, 1 cowry, 
tliv di'fvii- 2 krauts ot luiia. 

niiil sftde- , 'Ihe plaint set forth tint the land in question had for<'ibly been 
iiieiiiona seized by the proprieiofs of Sundeep, but by a decree of the 
tnlciok held ‘Dg^vanny Adawlnt, which was pissed in the latter end 

jlnifful uf' l'b9 B. S., it w.is I'oannexed to Deccan Shahbazpore the 
bo'iree te- zoniiiid.iiee of the plaiutifi's. TKst on discovering that the 
mire, is lia- zemindars of Sundeep had, while in possession, let out the lauds 
elihanred ^ purpose of defrauding them, and had given a 

ace'orrlincr great deal also in rent-tiee tenures, and Uiat the farmers at the 
to tliu iier- settieineut made for the jiergunna, colluding with the zeuiiii- 
giirina dar’s (/ow/o 4 //l'u« and with the iim 7 Wcc».s had caused them to make 
*"”eiislir”an improper ine iMirement and assessment, aqd bad actpiired binds 
the a low rent, ihe jilaintitts issued notices to them to appear and 
lauds pav the revenue of the lands in their p issession, according to the 
brought i nles and lue isurement of the i>ergnnna; that many did so, but 
vaiLuicfused, among whom were the deiendants; tor this reason, 
and us the rent demandable could not be adjusted in any other 
way. the plaintift’s in 1*210 B. S caused a measurement, and 
. agaui issued a notice to the I’avmeis, notwithstanding which they 
did not appear; and as by assessment according to the usage of 
the pergiiiina and measurement, the rent of the lands is 2,702 
‘ rupees, 1 ana, 15 gmidas, that sum is now claimed as the money 
due to the plaintiti.s from the defendants after deducting 79 rupees, 
13 anas, 14 gundas, .3 cowries, received for the year 1216 B. S. 
Thgse were ihe gpuiuds of the action. 

' After the plaint had been filed, in consetpience of pergunna 

Deccan Shahnazpore having been annexed to the Zillah of Ghitta- 
gong, the papers of tlie ca>e whicl^ had been filed in the Backer- 
gunge Zillah t o^urt were referred to the Judge of (3iittagong. 

The defendants staled in reply, that theirs was a mokurreree 
tenure of the nature termed Jungulbooree: that the lease of it had 
been t^en from the zemindavs of Sundeep by their father, and ih* 
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lands cultivated with nm<‘h trouble and evpence; that in the 1820. 
year 1195 li. S., Mr. S. Hiid, ('ollertor, on the put ofOovernrRent, ~ ■, 

iiad iiieasuied the land, and had assessed it with ihe amiu.il 
Of 81 rupees, 2 anas and 5 cowries, at which rate they “Mussiini- 
ever since continued to pay rent; in slioit, that ilie plainldis maift Kii- 
had no right to enliance the lent which had lieeii paid for twenty- reeiiioouisa, . 
three yeais, and assessed before the decennial sctileniont, or to 
measure the land which liad aheady been foimally subjected to mmtta- 
measurement. cliRijya and 

'I’ne Zillah Judge on the 22d ofTVlareh 1813, dismissed the claim others, 
with costs, giving jiidginent for the defendants to the following 
effect; the fiist regulation of 179,3 (foes not empower any zernm- , 
dar to increase the revenue fixed hy tlie Collector on the lands of 
his estate, and on thfe contrary, the seventh section of regulation 
44, 1793, declares that the rent fixed at tlie decennial settlement 
on the lands of dependant talookdars is fixed for ever. Bi'sides, 
clause 5, section 29, regulation 7,1799, exempts from any in¬ 
crease of rent, the lands of such dependent talookdais as were 
exempted from any incre.tse of assessment at the foiinaiion of tlie 
decennial settlement. The plaintiffs had no written engagement 
from tiie defend.uits agreeing to an niigiiicntation. and llmv had 
p.iid lent for a period of twentv-lhree years according to the 
assessment fixed in the year 1195 B. S. 

The plaintiffs appealed to the Dacca Provinci.il Court, and oj» 
the I4lli of April 1817, the Fiist Judge of that Court confiimed 
the zillah decree fur the reasons stated theiein, and dismissed the 
appeal with costs. 

A petition for a sjieeial appeal was presented to this Court, which 
was granted, and the case came to a hearing bef-re the Fust and 
Fouith Judges(J. I'endaliand S. T. Coad) on the 25th of .A pul 1820. 

All the pi[>ers of the case haMiig heen perused, tlie < unit obseiaerl, 
that the resp indeiits had .stated in their lep'y. that 11 cannie.s, 

9 cowries, I krant of land hud lieen obtained liy their ancestors 
under a Juntjulhoorrmpottah, and been enji^ved by them and their 
descendants fur 27 years from the d.ite thereof, and that the 
Collector had at the deiennial settlement fi.xed the rent payable 
by them at 81 rupees, 2 anas, I gnnd.i, I cowry. But the res¬ 
pondents had not produced the poitdh on which they founded 
their title, but only a rent roil dated 1 195 B. S., shewing the rate 
at which the respondents had paid till 1210 B S. and a letter from 
the Collector of Chittagoni; to the Board of Revenue, dated 
March 19, 1805, from which it appears plainly that'the above 
sum was the rent fixed on 11 caunies. 2 cowries, I krant of land. 

7’he respondents had moreover stated, that as long as there was 
no increase in the appellants assessment, they had no power 
to augment the settled rate of rent paid, or to measure kinds 
posse.ssed by them (respondents^ inasmuch as that rate had l.jeeii 
sanctioned by the Collector at the decennial settlement, and 
could not therefore be altered. 'Ihev had adduced in support of 
this plea the Ist danse of section 51, regulation 8, 1793, and the 
7th section of the 44th regulation of 1793. The Court further 
observed, that they had only now to as' ertain and decide whether, 

.according to the contents of the pottah acquired by respondeuti 
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Klinjit Ar- 
riitiioii* aiul 

MuSSIIlDr- 
.uiJuifKii- 
icoiiuxinisH, 
f. l>iiori;a- 
{•(‘rsliHiKl 
iiliiiita- 
cliaijya and 
others. 


ancesitors, and the above regulations, the lands in the possession of 
the ies[)ondeiits could he me isuredand assessed, or not: consider¬ 
ing I hut the respondents hud f<jr '23 years bean in uninterrupted 
possessio'u of 11 caimies, 2 cowries, 1 kr.int nt land, which hud been 
assessed at the decennia! settlement at 81 rupees, 2 anus, I cowry, 

1 gundu. the (.'oiirt were of opinion that the appellants had no 
power to enhance the root payable for so much land; that although 
the meaning ot tlie poltnk was not cle ir, yet the 8th section of 
the 8th ri-gulition provides ar follows: “ Taloolcdars, whose 
tenure is denomiiiat.d .Jutujulhoorce, and is of the following 
desi-'ripiion, are Motci)nsidered«entitled to separation from the pro¬ 
prietors of whom they hold. 1 he pottuhs granted to these 
taioolvdurs. in consideration of the grantejs clearing away the 
jungnl, and liringing the land into a productive st ite, give it 
to h'm and his heirs in perpetuity, with the tight ol disposing of 
it either by sale or gift, exempting him from payment of revenue 
for a certiin term, and at the expiration of it sniyecting him to a 
spC'iH • itksiil jumnia with all incre.ises, ah'uaLs, and mhato ts 
imposed on (he pcrgiiiina generally ; but this for such part of the 
land only as the gr.mtee brings into cultivation: and the 
grintee is further subjected to the payment of a certain 
sjie-ified portion of ail cumpliinentary presents and fees which 
he may recci\e fiom hi.s under tenants, exclnsi^e of the fixed 
fe^enne. '1 he poftali <()t:cifies the Injunduries of the land granted, 
but tn t the c(u intitv of it until it is brought into cuftivutem. It 
Was therefore plum, in the opinion of the Court, from this enact¬ 
ment, that the anoie liei g ii JunijnU^torer. potlafi, the ie>pondents 
and their am otitors ought to have piid an increase of rent in 
proportion to the ipiantity, of land brought into cultivation, and if 
at the time of the measoiement they possessed any land for which 
rent had not heen pud ior 23 vears, they ought to have piid the 
rent of .s ich lands to the ap[ieilants. according to the ns ige ol the 
pergiinna; that tlie rei.t fixed f ir respondents lands by the Col¬ 
lector at the decciiniir settlement, and sanctioned by the hoard of 
Revenue referied only to I I caunies, 2 cowries, 1 krant of the lands 
in possession of respondent.s; that when the appellants obtained 
a decree antiexiog the land held by the respondents to their estate, 
and summoned the respondents to make a settlement according to 
the usage of the pergnnna fur the laiids possessed by them, they 
(res,p()iideiits) did not attend ; whereas thev ought to liuve gone to 
the appeUants and made a fresh .settlement; but as they had not 
done so, the app •Hants by the 8th danse of section 15, regu¬ 
lation 7, of 1799, haie full power to measure the lauds posse.ssed 
hy the respriiidents, to assess them according to se 'tion 8, of regu¬ 
lation .5, 181-2. and to take rent from the respondents according to 
the usage of the pergnnna, and if the respondents are dissatisfied 
thJy mu^t gi'e up such land to the appellants, who otherwise 
liave the power to dispo'sess them and to let it to others, 'lhat it 
appeared from th-e /n ah Court’s decree, which was confirmed by 
the Fir^t Jnd^e of tlie iVovincial Court, that the lease of the 
respondents land was in perpetuity. If it he tme that the respon¬ 
dents talo k is in perpetuity, then by section 29 of regulation 7, 
1799, ^it is exempted from any increase of rent. As however 
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81 rupees, 2 anas. 1 gunda, and 1 cowrie, which had been pajd for 18*0. 
twenty-three years, was the rent fixed by the Collector for 11 can- ———— 
nies, 2 cowries, and 1 kraut of land only, it was butjust.if itshou.d Khaja Ar- 
be found on measurenient that the respondents were in phssessioii 
of more than the iil) 0 ve land, lhat H»e appellants should receive niaut Kii- 
the rent of siieli excels of land. For these reasons the Zillah and rcemoonisa. 
Provincial Courts decree, dated 22d March 1813, and 14lh April l5')orgii* 
IS 17, were reversed, and a decree passed empowering the appellants 
to measiiie the lands possessed by the respondents, eit^jer with the 
measurement common in the pergnnna, or one app unted by the otLers. 
Collector of Chittagong; to assess<4'rom 1227 B. S., all landi.ex- 
ceeding 11 caiinh's, 2 cowries and 1 kra .t, possessed by the res- ’ 
pendents, ai’cording to section 8, regulation 5, of 1812, to grant a 
new lease, and take a corresponding agreement; and in case of 
tefiisal on the part of the respondents, allowing the appellants to 
let the above lands t» others. ’I'he respondents were ordered to 
pay the costs of all three Courts. 


II.IAS 


COONWITR, (Pauper, Widow of Bussawcn Sing, and 
mother ofRajKOsiAii Si so, a minor). Appellant, 

versus 

AGUND R.Vl, Respondent. 


18*0. 


May 24th. 


THIS was a suit instituted bv Mussnmmant Chundermonee, and The bro- 
Bussawiin Sing, 2d of .Inly ISOfi, against the respondent in the 
Zilluh Couitot S.iriin, to ra^’over possession of monzi Huokam in * 

pergnnna B.il. Suit uid at 1,200 rupees animal produce. the irrand- 

1 he plaint set foith that the above mouza, consisting of 400 son of a 
heegas of lai.d, was the ancestral property of Niinda llai, w bo 
died leaving two sons, viz. M< hnkkuin Hai and Hisheii Rai, the 
latter of whom was the graudfatlier of the plaintitf's hn.sliand according 
Soodee Rai, and o^Rnmmuii R li, the father of the plaintiff lius- to the Hiu- 
sawiinSiiig: Mohnklviim and bishen obi lined possession of the 
property, and were succeeded at their death by iheir widows; that 
the defendant (Agnnd Rai) who was niohhlar on the part of Mohiik- there 
kiim Hat’s vvidow, took forcible possession of the whole property should be 
on her death : that when Soodee and Rummun llai presented a 
petition for the recovery of one half of the estate, which belonged 
to them as the heirs of Bishen Rai; and to obtain the moiety of . 
IViohnkknm Rai*s widow, they were referred to a suit? that there¬ 
fore they now sued as the heirs of Bishen Rai, and of the widow of 
Muhukkum Rai. 

'J'he following is a sketch of the family in this case ;— 

NUNDA RAI, 


I 

Bishen Rai, 

A daughter, married to Seriik Rai, 


Mulnikkiiin Rai, 
widow died childless. 


Rummun Rai, Soodee Rai, widow, plaintiff. 

I 

Buitawun Sing, plaintiff. llias Coonwur, appellant. 

Rajkoomor Sing, appellant. 
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1820. T^e defendant stated in reply, that the tnoiiza in dispute waf 

—- th/s property of Hamchunder llai, who died after having put his 

JliM Coon- relation Nnnda llai into possession thereof. Nunda Rai was sue- 
wur, ii. A- oeeded by his sons Bishen Rai and Mohiikkum Rai, and on their 
guaU R*i. death, their widows obtained and kept possession till 1192 F. S. 

In 1193 F. S., in consccjuence of a disagreement between the 
widows, L)eo Coonwur, widow of Mohukkum Rai, demanded the 
separation of her moiety from the share of Bishen R.ii’s widow, 
and on the 15th of Chtijt 1194 F. S. appointed lam (the defendant) 
her agent, and siibseqaently executed a deed in his favour appoint- 
it)g,hiin her sole heir. 'I'he defendant accordingly in 1195 F. S., 
• on the part of M nssiimmaut Ueo Cooiuvnr, sued the widow of Bishen 
Rai, and obtained a decree for a half of the above mouzu, and 
Deo Coonwur in consequence got possession Of it; that in the year 
1197 F. S., the pl.iiiilili'’s ancestors sold tlieir half share in the 
mouza to another person, from whom it was purchased in 1197 
F. S for22() rnp cs by Deo (Coonwur, who thereupon made over the 
whole mou/.d to him (the defenddiit)in hibba-bil-iwuz for5!) I rupees, 
from which time he li is been in uodisturlied possession ; that after¬ 
wards when Soodej and ituinni’in Rai sued the widow of Moh'ik- 
kum Itai. and the defendant, under the name of Hunnomin Smg, 
laying claim to the entire mouza in dispute, their suit was dismiss¬ 
ed ; and that the present suit was contrary to the ic^nlations; not 
having been prefened tul^ftera lapse of more than IH yens from 
the time that Sood.e and Rummuii R li sold their moiety of the 
property. 

On the IRthof December 1807, the Ziilah Judge dismissed the 
suit with costs, on the grounds th it'the plaintiH’s h id sold their 
half share of the moiiza in dispute to Uehee Rai, from whom it had 
been p"rcliascd by Mussimuiiant Deo Coonwur, wlio had tr.iiis- 
ferred it in hihbn-bd-iwuz to the deiendant, together with tha 
moiotv she enjoyed in her nwn right 

bnssawon Sing after the death of Mnssnmmant f’hiindermonee, 
appealed to the Patna Rroiincial Court, which Ton firmed the Ziilah 
decree, and dismissed the appeal with costs on the 23d of May 1814. 

Bussawun sing presented a petition for a special appeil as a 
pauper to this Court, which was granted, and he was succeeded on 
Ids death by his widow and son the present appellants. The case 
came to a liearing before tlie First and Fourth Judges of this Court 
(J. Fendall and S. T. Goad) on the 17th of April 18-0, when the 
pleadings havimg been perused, it being deemed advisable to ascer¬ 
tain in the* first instance whether the appellants h id any right of 
inheritance to the property left by Mohukkum Rai or Nunda Rai, 
the case was re'ened for the opinion of the pundits, and the follow¬ 
ing was the opinion contained in their vyuvusthu submitted in 
reply to the question of the Court. 'I he profterty of Mohukkum 
Rai cannot descend by juiheritance to the widow and minor son of 
Bussawun I8ing the son of Rummun, because the law no where 
recognizes the brother’s daughter's son as heir, nor would the 
claimant be entitled to succeed to Nunda Rai's or Bishen Rai's 
estate, even if there were no other heirs, because the law no where 
recognizes the graiid»on of a daughter's son as heir. Soodee Rai 
and Uuuimun Rai are not the Sapindas and Sugotrai of Nunda Rai 
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or Mohukkum Rai. Tliey are Sapindas (a) but not Sagctras. 

Lawyers have divided Sapindas into two descriptions; first by 
affinity, and secondly by funeral oblation. The first sort includes Iliw Coon- 
the descendants of a peison to the seventh generation, lo which w’>r, r A- 
stage the strength of consanguinity extends. As this strength of 
consangnmily existed in the parent of the mother of Kunimun 
Rai and Soodee Rai, they are Sapindas of Nunda Rai. The 
second description of Sapindas are those who are connected by 
funeral oblations, anti Soodhee Rai and Riiinniun Rai are Sapindas 
in this way also of Nunda Rai; as they offer the funeral cake to 
their maternal grandfather, in which Nunda Rai participates ; but 
Mohukkum R.ii stands in the same relation as Bishen Rai to “ 

Nunda Rai, nnd consequently to Soodee Rai and Riimmun Rai. 

The latter therefore are Sapindas to Mohukkum. Though they 
are Sapindas. however, they are not Sagotras (that is to say, of the 
same tineniie) and consequently cannot iniierit. '1 he authorities 
for this opinion are contained in the Mitnkshura, Ptirasura Madhu- 
va, Muduna Parijata, Niniyu Sindhoo, and other legal woiks 
current in Benares. 

Authority Yitjnywnlcyn : a wife, daughters, both pa-ents, 
brothers, their sons, kinsmen sprimi; from tlie >ame original stock, 
distant kindred, a pupil, and a fellow' student in tlieoloey. 

Authoiity 2. —In the Purusura Madhuva a Supinda is thus 
defined : those aie Sapindas who are connected by the tie t)f 
consanguinity, fur instance, a father and son aie Sapindas to each 
other, and the body of the father is perpetuated in the son without 
any intervention ; so also the sou is by the medium of his father 
a iSopuida of his paternal grandfather and paternal great grand* 
fathei ; so ul^o the son hy the mediym of Ids maternal grand¬ 
father is a Sapinda of his niaternal aunt and uncle, and by the 
medium of his paternal graiidfatln r he becomes a of his 

paternal aunt and uncle; husband and wife also are reciprocally 
Sapindas, being cqjinectcd by the same offspring. The wives of 
several biotheis are also Sapindas loeach dtiier, as their respective 
hu.sb.ands with whom they are connected by the same offspring 
sprung from the same stock. The relation of a Sapinda exists 
whenever the same lineage or consanguinity is found lo exist. 

Authority 3.—The definition of a Sapinda, as contained in tlie 
Nirnya Sindhoo, is the following: those are Sapindas between 

whom exist a leciprocity of giving or receiving funeral oblations. 

•• . 

(o) This (ipscriptinn of persons arc not ronsidered as Sapindatt penerally, but 
only by Mndhuvtu hnrjya in liis roiiiinentary on the Puramra Madhuva, » trea¬ 
tise current in Benares It is universally admitted, however, tliut they are not 
Sapindas for the purpose of inlieritance, and that they do not rank even among 
the iiiusi remote desciiption of heirs, as in the following text of Baudhayana, 

Colthrookt’s Digest, The paternal great grandfather .and grandfather, the fa¬ 
ther, tlie man himself, liis uterine brother by a woman of equal class, with 
the father, liis son, his son's son, and the son of tliat grandson ; all tliese par¬ 
taking of undivided oblations, sages pronounce Sapindas or near kinsmen allied 
by funeral rakes; those who share divided oblations, they call Saeulyas or 
distant kinsmen allied l.y family ; male issue hy males being left, the estate of 
the father surely must go to them; on failure of Sapindas, the apirituai teacher, 
the pupil, or the priest usually employed at sacrifices, shall take the estate; 
on failure of them, the king. 
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1820. The fourth person and the rest share the remains of the oblation 

-- wiped off with Chsu grass; tlie father and the rest share tlie 

Ilias Coon- funer.il c.ake; the seventh person is the yivor of oblation ; the rela- 
'*un^tiUaf' Sapindas, or men ounnected by tlie funeral cake, extends 

• *’ therefore to the seventh person, or sixth degree of ascent or des¬ 

cent. It should not be supposed that an uncle or nephew are not 
reciprocally Sapindas, as lie who shares in the oblation offered* 
by tlie uncle shares also in that offered by the nephew. In 
short, if any one of those who participate in tite fniv rai oblation 
offered by one individual be also the presenter of a funeral obla- 
tioi) to otie of bis copariicipatprs, then the whole number become 
• Sapindas to each other. 

It appearing from tlie above opinion, that the claimants, nlthouL>h 
relations of and connected by the fiineial cake with the deceased 
. proprietors, did not stand in such a relation to them as confer- 

led a title to take the lierilaue; and it appearing therefore of no 
* consequence to the issue of llie present case whether the transfer 
to tlie res[)Oiideiit was valid or otherwise, the decrees of the 
Courts below were affirmed, and the a[>peal dismissed wilb costs. 


1820. - RANr.E.SOOMITRA, Appellant, 

———^ VCVStlS 

RAMGUNGA MANIK, Respondent. 

THIS case was summarily decided by tlie Sudder Dewanny 
Adawliit in appeal on the 24ih of March 1S15. 'I’tie eviilence 
adduced and the proceedings gone through on that occasion 
have already been reported and published (a). In that case there 
were three appellants, namely, Uijun Manic Tliak- or, Suinbhoo 
Chiitid Thakoor, and the present appellant (Soomitia.) On the 
summary decision being passed by this Conrt,*they were of course 
each at liberty to institute regular suits, which they did iu the 
Provincial Court separately. Judgment had been given against 
IJrjuii Thakoor, but he had not appealed. The suit of >nmbhoo 
Chund was still peiidiny: in the Court below, and that of .Soomitra 
had been dismissed, from which decision she preferred the 
present appeal. 'I he triennial amount of the assessment on 
the estate for which she sued was 419,028 rupees. Her plaint 
set forth little more than had been advanced in the .summary 
suit; namely, that on the death of her husband Rajah Donrga 
Munee, as there existed no person who had been appointed to 
the office of she, as his widow, wais entitled to succeed to 

to tlie raj and zeinlndaree, notwithstanding which, the Collector 
Kaja. hadfSelected Ranigunga Manik fur the office, who merely held 
the title of Barra Thakoor, and who had in fact disqualified him¬ 
self from the succession by having assumed tlie title and estate 
on a former occasion, when he was «sjected on proof that another 
held a superior /.itle ; liamgunga having been ejected by order 


July 2tith. 

According 
to a custom 
prei-aleiit 
in certain 
mountain, 
ous estates 
ofTipperah 
the ordina¬ 
ry rules of 
inheritance 
do not pre¬ 
vail, and 
the iiidivi- 
of the fami¬ 
ly designa¬ 
ted Johraj, 
and failing 
him the in¬ 
dividual 
called JBur~ 
rn ThuhnUr 
succeeds to 
the estate 
and title of 


(ci) See the 1st case of printed reports for 1815. 
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of the Court of Sudder Dewanny Adawliit on the 24th of Iflarch 1820 . 

1809, on a suit brought against him by the late Rajah Dool-ga 
Munee, husband of the appelfant (a). The defendant con- R«n«e So«- 
tended in reply, that he had been rightfully appointed; it being 
the invariable usage of the family that the Burra Tkakoor shall ^ . 

succeed in default of the Jobraj, and with respect to the former 
suit between himself and the late Rajah, it was urged, with some 
reason, on his behalf, that this formed the strongest possible 
presumption in bis favour, as the fact of his haviag been at 
variance with the late Rajah would naturally have induced the 
latter to supplant him by appointifhg a Jobraj^ if he had llben 
competent to nominate any other individual than the Burra 
Tkakoor. To this plea the Second Judge of the Dacca Provin¬ 
cial Court in his decree, dated the 18th of September 1808, 
seemed to attach considerable weight, as the enmity of the par¬ 
ties to each other had been established; and deeming the family 
usage t'> be fully proved, as alleged by the defendant, he dis¬ 
missed the suit. 

On appeal to the Sudder Dewanny Adawint, the cause came to 
a hearing, on the 26th of July 1820, before the Officiating Judge 
(('onrtney Smith), who, concurring generally in the opinion ex¬ 
pressed by the Judge of the Dacca Court, affirmed his decree and 
dismissed the appeal with costs (6). 


SOHAWUN LAL and MUHINDRANARAIN (Heirs of 1820. 

BuKiiTAWua Sinoh), Appellants, 

versus July 26th. 

UJAIB HAI, Respondent. 

THIS action was^ instituted in the Patna Provincial Court on TJic Sudder 
the 1st of Alarch 1814, by Ujaib Rai, in f&rmd pauperis, against 
Rukhtawnr Singh, Bideshee Tewaree, and Janoo Noorbaf, to re- havinirde- 
cover possession of mouza Tekhra in zillah Sarnn; the annual rided that 
produce of which was estimated at 788 rupees, as well as to recover ‘l»ress 
the mesne profits enjoyed by the defendants from the year 1210 1'.y 

B. S. to the year 1220 B. S., which were computed at 0,22.5 rupees. betlvppirA* 
It was admitted by the plaintiff in this case, that his unde jiad and B. it is 
made a conditional sale of the estate in question to the deVen- net compe- 
dant Rukhtawnr Singh, from whom the two other defendants 
derived their tenure; but it was contended, at the same time, that gh'a 

jiidffinent 

(a) This ense has been reported and publisbed ns the second case of 1809. in favuur of 

(ft) This custom, by which the succession to landed estates invariably de« V’ 

Tolyes on a aingle heir, without a division of the property, has been recugnifeed „ ’ 
and declared legal by regulstiun 10, 1800. A formal enactment was not ^ .re 
perhaps necessary as far as the Hindoo Jaw is concerned, tliat law itself provici- *'* ®‘ 

ing for exceptions to its general ruin, and declaring that particular customs ®"‘^**P*** 
shall supersede general laws. “ A Mcision must not be made solely by hav¬ 
ing recourse to the letter of written codes; since if no dtcision were made 
accord mg to the reason of the law (or according to immemorial usage, for the 
word ywrt admits both senses) there might be a failure of 
mgcitof Hinioo Law, vol.2, page 128. 

VOL. 111. 


o 
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1820 . the ttansaction was not voluntary, the sale having been extorted 

—- by" duress, and that, independently of this tact, his uncle had no 

Solinwiin power to,dispose ot lands ot which he was not Sfile and exclusi\e 

LhI nnd^ propriet r; that the plaintiff’ himself being conlined in jail for 

manage the affairs of the e'tate, when it 
I'j.”b itai. "^'*8 granted in farm to the defend int, Hnkht.iwur Singh, but 
that he (tlie plaintitf) continued to enjoy the malikana or pro- 
prietiry dues, until the year 1209 B. S., when he was dispos¬ 
sessed altcigethur by the said defendant; and that he was about 
to bring an action for the recovery of his rights, when he was 
forestalled by one Jynaruin Rai. a joint proprietor of the estate; 
that judginei t was given against this claimant in the Zillah Court, 
for him in the Brovincial Court, and nltimatuly against him in the 
•Snddcr Dewanny Adawlut. In reply, it was alleged by the defen¬ 
dant. that the conditional sale by the plaintiff’s uncle was volunt^rv, 
and il. it no duress h id been exercised ; that consistently with the 
cnstum of the country and the family usage, that individual was 
fully authorized to di.^puse of the lands, and that the conditional 
sale had since heeome absolute. 

The Chief Judge of the t^atna Provincial Court considering 
it proved from the evidence adduced in the case that, indepen¬ 
dently of the fact that the uncle of the plaintiff’ h-id no authority 
to sell, the sale was not volnt tarv, and was extoitcd by duress, 
gave judgment for th« plaintiff' with ro.«.ts, leaving liidc'-hee 
Tewaree and Janoo Noorbaf, who held under Biiuhtawnr Singh, 
to sue that individual for any sum they might have paid him in 
^ consideration ot tlieir tenure. ^ 

Biikbtawiir .Singh being di.ssatisffed w’ith this decision, appealed 
to the Sudder Dewannv.Adawhit, and dying shortly atterwaids, 
was succeeded by his heirs the p^e^ent appeilant>. '1 he cause 
came to a heiring before the Offici iting Judge (Conrtnev Smith) 
on the 15th of July I8J0. On reference to the de lee of this 
Court, in the can.se aliove alluded to (Jynarain Uai veisus Bukhta- 
vvur Singh) which wbs decided on the OllTof November 1809, 
it appeared tint no permission was granted to institute a new 
suit for the recovery of the monza in question ; on the contrary, 
that one of the reasons assigned for dismissing the sn’it of that 
claimant, was the fact of Ujaib Rai’s not having put in any 
claim up to the date of the decision. 'I he Officiaiing Judge 
therefore observed that, as in the former suit the silence of Ujaib 
Rai up to the vear 1809 was considered siifbcient to invalidate 
the claim of the former respondent, and to establish the claim 
of’the former appellant, so his silence up to the year 1814 must 
a fortiori be held to operate against liis present claim 'I he 
plea of intermediate posse.ssion was regarded as wholly unworthy 
of credit. As to the point of the alleged dure.ss, he observed 
that, being as it were a res jwiicata, the ('onrt below were not 
competent to entertain such a pica. 'I he dismissal of Jynarain's 
suit in the Zillah Court in the year 1803 was founded on the 
disproof of this allegation, and ^although the zillah decree had 
been reversed *by the Patna Provincial (Jouit, yet the latter de¬ 
cision had been itself reversed on appeal by the Sudder Dewanny 
Adawlut, in the decree of which Court it was distinctly stated 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


43 


lliat the plea of duress was unfounded and disproved. The Fourth 
Jud^e (S. T. Goad) fully coinciding in the opinion expressed 
by the (HBciating Judge, the decree of the Fatna Provincial Court 
was reversed on the 2()th of July 1820, aud costs *of both 
Courts made payable by respondeat. 


KISHENDAS, Appellant, 
versus, 

DIRGPAL SINGH, Respondent. 

THIS action was instituted bv Dirgpal Singh in the Provincial 
Court of Patna, on the 2Uth of July 1810, agdinst Kishendas, and 
the widow of Rajah Jeswnnt Singh, to recover the sum of 5,833 
ruf)ees, principal and interest of money lent. The case as stated 
in the plaint was as follows : 

In the yeir 1214 B. S., the widow of Jeswunt Singh borrowed 
the sum of ID,000 rupees hum Kishendas, and as security for the 
repayment thereof assigned t>» him in mortgage the talook of 
Kunjhunree and seventy f>ther niouzas. the usnfrui t to be enjoved 
by lam fir the term ol seven years, she besides eveciited to him 
a bond fur the amount, and invested him yith full power to collect 
the rents and reili/e the profits of the mortgaged estate. Subse¬ 
quently Kishendas burrowed from the plaintitf the .sum of .o,000 
rupees, on a promise to puy him half the sum uaiued in the bond, 
and to m.ike over to him h;flf the pr <lits that might be realized 
from the estite; and having cve.'uted an .agreement to that effect, 
made over to him for his s-itisfaction tfie bond he hid received 
from the widow of Jeswunt .Singh. 'I'he period specified in the 
bond hid expired, and the plaintiff had not received a single ruj'ce 
ill liquidation of the debt due to him. *l'he defendant. Kishendas, 
replied, by stiting tlfjt the plaintitf had volant irily and of his <iwn 
accord iindeitiken the risk of the speculation, and that as the 
money had not been realized from the widow of Je>wnnt Singh, 
he, the defend lilt, was not answerable, 'fhe widow of Jesuunt 
Singh pleaded that she had no concern with the plaintiff, and that 
the debt which she had contracted to the other defendant hud 
been liquidated from the profits of the mortgaged est ite. 

On the 28th of April 1817, the .Second Judge of |he Phtin 
Court gave judgment to the following effect: The defendant, 
Kishendas, admits that he borrowed from the plaintiff the sum of 
5,U00 rupees on the terms alleged by the f>iaintiff. As fur the 
delit which the widow of Jeswunt Singh contracted to him, it 
appears clear that he was satisfied w.th the security which she 
furnished to him, and to that alone was he authorized to look*for 
payment. From the evidence of the witnesses, it is presumable 
that he actually did rec'eive more from the profits of the mortgaged 
estate than the sum advanced *by him; otherwise he would un¬ 
doubtedly have taken steps to bring the estate to eaie, in the event 
of the debt not being liquidated by the profits received, before the 
•xpiratioD of the term named in the deed of mortgage. On these 
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grounds he adjudged the sum claimed by the plaintiff to be paid 
by the ileleiid.iiit, Kishendus, with interest and costs of suit 

On appeal t<» the Coiiit ofSudder Dewanny Adawliit by Kisben- 
das a‘''aint>t this dei'ision, it was afhrined by the OfHciating .ludge 
(Comlnev Smith) on the 30lh of.lnlv 1820. on the following grounds; 
'I he proceedings do not shew that there was any transaction what¬ 
soever between Dirgpal Singh and the widow of Jeswunt Singh; 
although in the agreement executed by Kishendasto Dirgpal it cer¬ 
tainly IS mentioned that tlie debt^lue by the former to the latter is to 
be litpnd.u'cd bv tlie profits, if any, realized from the mortgaged 
estate, yet it is no where stipi\Jated that, in the event of there being 
no profits forthcoming, Kishendus was to lie exonerated from the 
debt wlmh he had incurred. Besides, it appears that of all the 
securities made over by the w'idow of .Jeswunt ^ingh to Kishendus, 
the only one which he delivered to the custody of Dirgpal was 
the bund. The other documents, from which alone the power of 
levying rents and realizing profits could be derived, he retained in 
his Own pns.sC'Sion. It matters nothing whether Kishendas did 
or did not realize his debt from the estite mortgaged to him by 
the widow of ,le>wunt Singh Me had to look to her alone, but 
Dirgoul had nothing to do with her, his concern was with Kish- 
end-is oniv. The Officiating Judge oliserved tint Kishendas was at 
libeitv to sue the widow of Jeswniit Singh for the recovery of the 
4ebt alleged to lie dee. j measure whii h he could not be held to 
be precluded from adopting by the incidental mention in the 
decree of the Provincial Oonrt, that the amount of it must have 
been realized. The costs in both Courts weie made payable by the 
appellant. * 


MEER UBDOOL KUREE.M, Appellant, 
versus 

FUKHKOONISA BEGUM, Respondent. 

THIS was an action instituted in the Patna Provincial Court 
by Fnkhroonisa Begum, in formd paupeiis, against JVleer Ubdool 
Kur^em. lor the recovery of consideralile property real and per¬ 
sonal. The total ainonnt of the claim was 62,509 rupees. The plaint 
set forth that iMud.iroollah, the ziriginal proprietor, died in the 
year 1212 F S , having a short time previous to Ins death, made 
his property into sixteen portion^, of which he gave twelve to his 
wile Ladlee Begum, two to the defendant, and two to Meer Ubdool 
Kiiseem Ins brother; th.it in the year 121.'!i, Ladlee Begum caused 
the plaiiititl to be united in marriage with her grandson Meer 
.lewun, who died 111 the following year; and that Ladlee Begum 
herself died in the year 12 17, having previously made an oral gift 
to the plaintifi *1 her entire property, in the presence of several 
persons, and having desired the defendant to reduce to writing her 
will to that effect; that the defendant omitted to do so, and bad 
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ivrongfully usurped the whole property left by. the deceased Be- 1820. 
gum. " 

The defendant in reply, stated ihat Mudaroollah had not given monilily 
to his wife Ladlee Begum twelve portions of his propeVty abso- 
lutely; thithe certainly had conveyed to her eight portions as a ihcdsfen- , 
free gifi; but that four out of the twelve portions were expressly dant, no 
reserved in the deed of transfer, and directed to be appropriated s'**^!* 
to the maintenance of certiin endowments and other religious 
purposes ; that the widow L.adl^e Begum had transf^red to him |,y 
(the defet>dint) the whole twelve shares to be held on the same Order for 
terms ; and ihat, in p(*int of fact, present suit was instituted 
maliciously at the in>tigation of the plaiutilf’s relations, she having * 1 ^ 

been married to the son of the de'endant, and having quarrelled suGccssfnl 
with him regarding the place of her residence, she wishing to party re¬ 
continue with her own relations, and the defendant being desirous versed, 
that she should take up her abode in his dwelling. 

The original deed of transfer executed by Mudaroollah having 
been filed in Court by the defendant, it being on the part of the 
plaintiff'admitted to be authentic and genuine, and containing, 
as stated by the defendant, a provision that four out of the twelve 
portions of tlie property conveyed to Ladlee Begum should be 
appri'priated to teiigious purposes, which disposition, as appeared 
from the opinion (.1 the law officer (>r), could not be altered by the 
w'idow ; the Second .ludge of the Patna Court deemed this circutn- 
staiice alone sulfii ient to invalidate the claim of the plaintiff, who 
had asserted her ri,ihl to the whole twelve portions. He therefore 
dismissed the «.'iaim, but under the circumstances of the case, 
directed that the defeadaiil should pay the plaintiff a monthly 
allowance of tweutv-tive rupees as maintenance, on the ground of 
her being the widow of the grandson o*f Ladlee Begum, and of the 
sou of the defendant. Costs of suit were likewise made payable 
by tlie defendant 

Aleer Ubdool Kiireem bemsr dissatisfied with the above derision 
appealed to the \jourt of Sudder iJewaiinv Adawlut. Ibe 
OtHi'iiiting .Judge (Courtney Smith), before whom the cause came 
ill appeal, < bserved, that the Second Judge of the Patna Court, 
iiotwitlistandiiig the fact of his having dismis.sed the claim as 
groundless, on (lie opinion of his law officer, had neveitheless 
awaided a monthly stipend to the claimant,and had moreover made 
the appellant unsweiable for all costs of suit. He was of opinion, 
that the decision of the Court below, except in so far regarded 
the di.smissai of the claim, should be reversed; as Judgment had 
been given for that which was never claimed, and it was mani¬ 
festly contrary to the spirit and intent of the regulations, that the 
successful paitv should be subjected to the costs of suit. He 
therefuie ordered (subject to the concurrence of another Judge) 

• 

(a) It is a w'i>II known maxim of Mooliiimmiidiin law, that to render a gift valid 
it 18 iieccMiiry tliat the aiihjort of it he defined, and distinct and separated from 
all other property not intended lo be conveyed, or which cannot lawfully be 
conveyetl by gift. In this cn.w the jiroperty rcRerved for religions purposes 
could not legiillv have been transferred by gift. Consequently, the gift of the 
eight portiniiK, even supposing it to have been established in fact, could not have 
been upheld in law, as they were transferred sioiultaneously with the four imr- 
tioos, the transfer of which was illegal* 
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1820. that so much of the decree of the Court l)elow as awarded a 

--monthly allowance to the respondent, and made costs pityahie 

Meer Ub- by the appellant, be reversed; Wiat the costs of suit be declared 
doolKii- payable liv ihe respondent; bi.t that she being a pauper, half the 
amount of fees of the appellant's vakeel be in the meantime dis- 
nisaBen charged by him agreeably to section 25, regulation 27, 1814; and 
in this opinion being joined by the Fourth Judge (.S. T. Goad)on 
the 2d ol August 1820, aliuai decree was passed tu the above effect. 


r 


1820. 


Aug. lili. 
The clai- 


R.AJ.AH DEEDAR HOOSEIN, Appellant, 

versus 

RANEE ZUIIOOROONISA, Respondent. 


in»iits tu a 
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THE parties in this were the same as tliose in the printed case 
No. 7, of 1822 S(>nie part of the e.state of which Mn.ssuininant 
Ziihooroonisa h.id obt.lined pos.xe.ssion was rent free, and tor tins 
poition Deedar lloo'cui sued in the Provincial Court, e>tiin.iting 
eighteen \ears at (i, bKi rupees. 'Ihe claim too rested on the smie 
foundation, nainelv, tne will of Fnkhioodeeii Iloosein, llie agree¬ 
ment of Akber Hoo^eill, aod the immemorial usage of the family. 
It was rejected by the Pro-.incial Couit for the same reasons as 
were stated i.i the foni.er decree. 

'Ihe case being brought bv appeal before the Sudder Dewanny 
Aduwlut, the Fouitli .lodge (S T. Goldj was of opinion that the 
decreet)’ the Conit ne'ow siiould be allirmed. Tne OHici.itingJudge 
(C. Sniitli/ howexer oli.seivcd that there was an omission in the 
decree of ihe C'ouit below, winch nad not been supplied bv the 
Fonith .Judge, and tl>at it theiefore re(|uired ameiidiiient. 'I'be 
rent Irt-e l.inds for which the pie.seut cl dm was brought, it ufipeared, 
weie not ancesti.il pioi*eitv, but h.id been pntchascd iiy Akoer 
a'”! ld"ds. He was of opinion, thereloie, tliat 

tlie bmthcr appellant was nut entitled lo the prooeitv, not from any 
3, Hiuiuiie failure on bis part to prove the existen- u of the family usage, 
ofthe which he h id pie ided, l)ul Irum the fat t that such tisige could 
d*’i'n **l)e*’ "***’ laiidsiin disjnite. On whatever ground, he observed, 

fm-efhJdis- tdaim ot the appedant might he disiuisaed, it liecame ne' essary 

tribiition,* t*’ prdvide to whom tne rent free lai.ds shonld lielong, and the 
theesiHte Fourth Judge had not expressed his ojaidon that they belonged of 
*^*^^*^ respondent, hut merely his concurrence as to the 

21C parts, *'®J®*'^*'**' fhe apiielJants claim. As the luiids in tpiestiou were 
and the * ac 4 uired liy Aklier Hoosein alone, tlie Offici.iting .Indge recorded 
shares of his Opinion that It should be distributed among his hens acc .rding 
alimants of inheritance; and being j-.ined in this 

(exrept the t^hief Judge (.'^ir J. E. Colebrooke) a decree was 

two step- passed awarding to the snrviiing heirs the following shares, to 
mothers) which, from the/u/ioa delivered by4he law officers m the case, 
aUyre9{)ectiveiy entitled. The whole rent free landed 
mealed. property was made into two hundred and sixteen shares, of which 
Cootnrun Beebee, the mother of Akber Hoosein was to have thirty- 
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six, Zuhooronisa, his wife, and Deedar Hoosein, his br<Wher, 1820 . 
seventeen each, Beultee Goolchnmun and Beel^ee Doomunee his 
other wives, nine each; and Mussammaut Bhinkee and Mussutn- 
mant Hunka his daughters, sixty-four each, (a) 

Rnnee Z<i~ . 

liOoroouisA* 

(a) The above was the state of tlie family at the time the final deeree was 
passed, as sinre tlie death uf Akber Hoosein one of his daiiiihlers named 
Fyzoonisa had died, which brought the case under the rules for rested in- 
heritnnrcs: {let Princifilrs tmd PrereJintit of Mnohumniudau iMu), pa^e 27.) 

On the death of Akber Hoosein leavinx widows and daiiirhiers, and a mother, 
whose shares respectively are an eiKlith, iwo-4hirds and a sixth ; (see Principlet and 
Precedents of MooAiimmudJti Law rules 14, 17, dd,) the property should 
orimnally have been made into twenty-four parts, (t^id rule (ifi,) but after the 
mother had taken her sixth or four, and the widows iiad taken their eighth 
or three, there would remain only seventeen to be divided among the three 
daughters, whieli obviously cannot he done without a fraction, and 3 being prime 
to 17, the rule is (see the third principle of distrihuhon, 77) that the whole 
niirahcr of heirs who cannot get their shares without a fraction, which is three, 
bn multiplied into the nnmher of the original division. Thus 24X3=72, which 
should be distributed in this manner: — 


Mother Widow Widow Widow Daughter Daughter Daughter Brother 
Suoiiiriin,Ziiboor Gool- Doom- Fyzuoui- Bhinkee, Hiiiika, Deedar 

l-6th uonisa, chiiiiiiin, iiriee, sa, Hoosein, 

12. -\'-^respondent, 

3. 1-Sth 3- 16. 2 3d8 16 . 3.* 

3. 16. 


but Fyzooniaa liaving died before any distribution, the estate must he subjected 
to the rules of vested iidieritHiicef according to whicli (see rule 97) it niiist first 
be ascertiiiiied into how many shares tlie estate should be made to satisfy her 
heirs, who appear to lie her uiotlier Sooinnip, her two sisters Bhinkee and 
Hunka, and her uncle Deedar Hoosein. Here the share of the mother being 
one-sixlli, and uf the sisters two thirds, the pro|H’rty sliuiild be made into six 
•bares, which in ihe first instance should be distributed as follows: 


Mother 

• Sister 

Sister 

Unrle 

Znhooroonisa, 

Bhinkee, 

Hunka, 

Deedar Hoosein, 


^ -m 

^ y 

respondent. 

1 . 

2. 2-ads 

2. 

1 . 


Tills nnmlier should then he compared with the number of shares to which 
the deceased was entiilcd at the original distribution, and being found to 
be coinposit, nr agreeing in 2, that being their common measure, the rule 
is (see 99, ihid.) that the aggregate and individual shares of the preceding 
distriliiitioii he multiplied by ihe measure of the number of shares into which 
it is neressary to make the estate at the subseqiirnt distrilmtion, and that 
the individual sliares at the subsequent distribution be multiplied by the measure 
of the number of shares to whicli the deceased was entitled at the preceding 
one. Thus three being tlie measure of six 72X3=2l6, and 12X3=36, share 
of Sooiiiriin : 3X3=9, share of widows : l6X3=48, share of the two surviving 
daughters, and 3X3=9, share of the motlier; and eight being the ineasure 
of sixteen 1X3=8, additional share of Znhooroonisa, (total 94-8=1^ and 
2X8=16i additional share of each sister, (total 48<4*]6=64) and 1X8=8 the 
share of Deedar Hoosein, (total 9-i-8=t7.) 

There was a tliird cause lietwc«n the same parties for the personal proper^ 
of the deceased Raja Akber Hoosein, which was estimate]] in the plaint at three 
ilskhs and ninety tliousand rupees. It was dismissed in the Provincial Court, 
and also in apfical by the Sadder Dewanny Adawliit{ the snm due to tha 
widow on account of dower being considered as a setoffto the claim. 
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1820. BALNATH SAHOO and GOPEENATH SAHOO, Appellants, 

- versus 

Aug. 7th. RAJAH BUDDUN MOHUN SINGH and others, Respondents. 

The Courts T fJE father of the respondents was a zemindar whose estate 
•are not was situated in the district of Bhaiigulpore, Findinjr dilKculty 
tosirikeoif the punctual payment of his rents, he borrowed the sum of 
interest on eight thousand and seventeen rupees fr«»in the appellants. There 
the ground ^vere other, pecuniary transactions between them, but the res- 
°uin*^*fora* Pendent’s lather died, having discharged only the sum of one 
dell”!'li>*Bdred and thiity-eight rupees of the debt at difTerent times, 
claim be ' After hts death the respondents, his sons and successors, paid 
otherwise about twentv-fi\e rupees, but failing to liquidate any part of the 
cognizable, remainder, this action was instituted against them on the 23d of 
^ August 1814, in the Provincial Court of Moor.'hedabad, to reco¬ 
ver the sum of 15,871 rupees, being the sum Itni, with interest 
to the same amount, deducting the p:tyments made. '1 he res¬ 
pondents, wlio were defendants in the Court below, denied 
generally the alleged debt, and objec ted to the exorbitant charge 
of interest. Both these objections, however, were overruled by 
the Judge of the Court of Appeal. 'Jhey further pleaded that 
the suit was not cognizable, the cause of action having originated 
twelve years liefore. It appeared in evidence, that the debt was 
contracted in the veir 179i), but that vvithiii twelve years prior 
to the institution of the suit the demand hud been admitted; 
and the decree of the Provincial Court recited that the same 
rule (sei tion M, regulation 3, 1793),^wliic h prohibited the trying 
any suit whatever against any person, or persons, if the cause of 
action shall have arisen Ivdve years before the suit shall have 
been commenced on account of it, excepts the case in which 
the complainant can show by ^ear and positive proof tliat be 
had demanded the money or mutter in cpiestion, and that the 
defendants had admitted the truth of the demand or promised 
to pay the monev. Thff Judge of the Provincial Conit theiefore 
adjudged the payment of the principal claimed, but did not 
award anv interest, assigning as a reason the long period which 
the plaintiff had permitted to elapse without having prosecuted 
his claim in a court of justice. 

The appellants being dissatisfied with this judgment preferred 
an appeal to the Sndder Dewanny Adawlnt to lecover the re¬ 
mainder of .the claim on account of interest to the amount of 
7,854 rupees. The Officiating Judge (C. Smith) before whom 
, the case first came in appeal, observed, that there was nothing 
in the regulations to warrant a refusal to award interest wliereit 
may have been expressly stipulated, as in the present case, on the 
ground that the claimant had suffered a lung period to elapse 
befofte he instituted his claim. He therefore recorded his opinion 
that the interest claimed should be awarded, and that the decree 
of the Provincial Court should be amended to that effect. The 
Fourth Judge (S. T. Goad) having concurred in the above opinion, 
a final decree wa^ passed accordingly. The costs of both Courts 
were made payable by the respondents. 
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MOULOVEE SYUD ASHRUF ALI, Appellant, “ 1820. 

versus 

MIRZA QASIM and uthers, Respondents. , Aug. 24th. 

• 

Moolovee Syud Ashiiuf instituted this action in the Patna Tl^ealeby ^ 
Provincial Court on the Ist ot Apiil 1814, for the P^opfie-* 
tary right tocertuiii altumgha mehals, situated m pergunna Nou- i,is t bil- 
butpour Bulia, against the respondents and Mirza iVloohumtnud drcn's 
Nubee, Mii>suinmaut Hooseinee Khanum, and Massiiminaut J*”*?** **® 
Aijuiniind Kijaiiuni. The clai^n was laid at 7,315 rupees. ebuecribe" 
plaint set forth, that the lands in (Question vrere the property*of gu|^rdma* 
Imamee Begum, who died leaving her husband Mirza iVloohnni-ship uf 
innd Bakir, three sons, Muza Moohiimnmd Kazim, Mirza Moohum- tbeni, held 
mnd Qasiiii, and .Vlir/a Moohumtnud Nubee, and one daughter, 

Houseinee Khanum, her surviving. Subsequently, Moohuminud nHd be was 
Kazim died, and his father Moohummiid Bakir became his heir, directed to 
and he and Moohurnmud Qasim acting on their own behalf, and . 

also as guardians to the minors, Mooliumimid Nubee and lioosei- wiik 
nee Khanum, sold the estate to the plaintilf'. The fnice stipulated interest, 
was 5,501 rupees. Earnest money to the amount of 501 rupees was with liber- 
immediately given, and afterwards, on the sum of 2,001 rupees **®*'^“ 
being advanced in part payment, ihe deed of sale was made out and 
delivered to the plaintiff, but various frivolous e\cuses were made chiidien for 
when measures were about to be taken for its authentication. The the rcnive* 
defendants had since fraudulently set up Arjumund Khanum as a 
joint proprietor of the estate, and guardian of the minors shares, ' 

and had instigated her to ^ake a complaint of dispossession pended for 
against the plaintiff, in consequence of which he had been referred their ticoe* 
to a regular suit to establish his proprietary right. 

Arjiimuiid Khanum appeared to defend the suit on her own 
behalf, and on behalf of the minors. .She stated, that Imamee 
Begum being disgusted with the conduct of her husband, Moohurn* 
mud Bakir, had ma^e a nuncupative will, constituting her (Ar¬ 
jiimuiid Khanum) guardian of her children,* which fact could be 
proved: and that Moohumniud Bakir had no power to dispose of 
his children's estate, he having, before this transaction originated, 
fuimaiiy and in a court of justice renounced the guardianship of it. 

To ihis the pl iiniitf teplied, that a woman was incompetent to the 
office of guardian, and that while the father survived, he was the 
only proper and legal guardian; that on the death of Imapiee 
Khanum, her estate should have been made into twenty-eight 
shares, of which Mo'-hummiid Bakir, on her death, was entitled to 
seven as husband, and on the death of Moohummnd Kazim to six 
as father, total, thirteen shares; that he was guardian of the six, 
and three shares, the property of Moohummud Nubee, and Hoo- 
seinee Khanum respectively, and that he had joined with Moohum- 
mud Qasim, the proprietor of the remaining six shares, in seiifng 
the estate, which was in every respect a legal and valid transaction. 

Arjumund Khanum dying at this stage of the proceedings was 
succeeded by Moohummud Qisfin (who had in the meantime come 
of age) who defended the suit for himself, and on behalf of his 
minor brother and sister. The other defendant, Moohummud 
Bakir, did not appear. 

VOL. Ill. 


B 



50 


CASES IN THE SUDDEIl DEWANNY ADAWLUT. 


1820. 


IWonlorec 
Syiid Ash' 
ruf Aji. «. 
1ilir4ii <2*' 
sitn and 
Olliers. 


It appeared from ihe evidence adduced in the case, that at the 
time the ^ale took place, Aioohuinmiid Qasim could not have been 
more than fouiteen years of a^e, and it also appeared from the 
produciioii of a former decree, that jVlirza .Moohuininud Bakir was 
in no wav authorized to exercise the poweis of guardian, and that 
he himse.f hid a'>soliiiely renounced all concern over his children's 
piopeny. F« r tlie<e considerations, on the iSihofJnly 1817, the 
t hiaf .liidge of the I’atna Court dismissed the pliintiff’s claim to 
the estate,* hut awarded repayment with interest of the suna 
advanced by him as pcrchnse money to iMouhnmmiid Bakir, to be 
rep'iid liy l^akir alone ; lie b^ng declared at li'eity, shrnild he 
hive evnended the snni realized for the benefit of his children, to 
come upon them for reimhursement by the instiiiition of a fresh 
suit ('z). Ihe costs also weie made payable liy this defendant. 

On appeal to the Sudder Uewanny Ad.iwlul, the Foiirih Judge 
(S. 'I'. Goad) seeing no reason to disturb the decision of ilie Court 
below, ii was atfirmed accordingly. 

'ihe appellant was charged with the costs of appeal. 


(a) It linos not nppenr uiictlier MoolniminiKl Rakir liad recourse to tliis mea- 
Ftce. if he did, it would have been iiece.ssury for him to prove that the debt was 
I cir>sarv for the support or ediiCHiioii of the t inldren. (5ee r«/e 11, page 69, 
J‘iinciples and Preiedcnts of Moohummudan Law) and for the circiimstanres under 
w’hirh the sale of landed pioperty by a guardian is legal, ait rule 14, paire 70, ihid, 
liiat poirtt however did not come into question in the present suit, as Mnnliiim- 
niiid liakir had expressly declined the guardianship of his rhildren’s properly, 
and the sale of it therefore by him could not, under any circumstances, have 
been legal. 
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RAJAH jyPERKASH SINGH, Appellant, 
versiU 

BABOO SAHIBZAUA SINGH, Respondent. 

ON the 3d of June 1S15. Rijih Jvperkish Singh sued Biboo 
Sahibzadi Singh in the Patna Proviiioial Cuui-t, to recover the 
sum of ‘22.000 rupees, alleged to be due from the said defendant 
to phintiff’s father. Raja Bikramijeet. The debt, it wiis alleged, 
was incurred in the year 1210 F. S., and an order was made by 
the defendant to the amount of tlie*debt in favour of the pbfln-^ 
tid’s father, on one Ishreepershad, against wlvnii the defe.idant 
had (>i)ttined a de ree. The defendant simply denied the claim. 
In support of the claim the following vouchers were adduced, 1st, 
an undertiking fro n the defendant's agent agreeing to make an 
as^ignment of the decree obt lined against ishreepershid: 2iid, an 
ikrarmtna, or written obligati'n, from Sahinzada Singh t) Bikram- 
ajeet, reciting, that it had been agreed between tliem, tlut, if the 
latter would become see irity for the former, he would pav him 
22,000 rupees, that it had since become unnecessary to furnish 
seciiritv, but that as Bikramajeet had been ready to perforin his 
part of the iindertiking he (Sahibzadi Singh) would grant him an 
assignment for the am milt, on the deiree due by IshreeperAhad; 
3rd, assignment fro n Sah bzada Singh, on Ishreepershid, ren ting 
the agreement made t > Uikrimajeet to ))iy ‘2'2,000 rupees, in the 
event of the l itter becoming se nritv, which hiving lieaii furnish¬ 
ed, the ass'giiineiit was giiinted acc rdinglv: 4th. letter from 
Ishreepershad to Jvperkish, ^tltlng that he hid paid t> Bib(«) 
Sahilizidi Siiiirh him.>e!f, amontii of the decree adjudged 
agiinst him. Siv witnesses were eximined in support of the claim, 
and considerable discreoancy was observable in their testimony; 
three of them aliei n^: tint the undertaking was evecnted in con- 
sequence of the pLuiitirt''s fiiher hiving consenled to become 
surety fur the defendant; and three others,That the promise was 
given in consider itioii of his agreiiiig to e it with the defendant. 
On thj ground of the above, and other discrepancies, the claim was 
dismissed by the Second Judge of the Patna t 'onrt 

On appeal bv Rajah Jyperkash Singh to the Sudder Dewanny 
Adawliit, the Fourth Judge (S. T. Go.ad) after noticing the conHict-* 
ing testimony of the witnesses, gave judgment to the following 
effect: It is admitted by the appellant and all his« witnesses, 
that the secnritv tendered by him was never required, as the Snd- 
der Dewanny Adawlut had refused to stav the exe 'ution of the 
decree in the suit out of which it originated. It is cle.ir that the 
sum claimed was promised in consideration of the security, and the 
Becnritv was never accepted. I'he appellant’s father therefore 
Biistaiiied no detriment, and was put to no inconvenience in Ten¬ 
dering it It is manifestly amide pact, an agreement without ai 
consideration, which cannot be enforced by the Court. 

The appeal was dismissed, with costs. 
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1820 . ‘ the COLLECTOR OF BENARES, Appellant, 

■— versus 

Nov, OOMA BAEE (Widow), and* KUGHOONATH (Grandson of 

SusiBiiooji £ Fai or), Hespoiideiits. 
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it I^Hve not 
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rewiiue or 
goicrn- 
uieut. 


THIS action was instituted on the l-tof March 1817, in the 
Fenares Frovincial Court, ny the respondents against the Collec¬ 
tor oi Benares, Nunkoo Fande, Devee Dial Singh, Budlee Singh and 
Hurnain Srij;]!. to recover possession of Beneepore. and two other 
iiiunzas. Situated in pcrgnniia Sheopiire, tinder an i'timraree 
poHuh, or lease in perpetuiiv,*granted in favour of Sumbhoojee Fa- 
tur, the husband of one. and grandfather of the other respondent: 
the triennial amount oi'jitnniia was stated at .5,1011 rupees. 

The plaint set forth, that the lands in question had always been 
in iariu until Siiinbhoojee applied for a perpetual lease of them, 
agreeing to pay up the sum of 500 rufiees balance due from the 
last fanner; that on the IMth of March 1805. an order wa.s passed 
by the Collector, that the balance should be received from Siim- 
bhoojee, and a le.ise granted in per|>etuity; and Siimbhonjee having 
paid in the liaiance accordingly, retained possession of the pro- 
peitv, until the year 1814, when he died; upon whuh the plaintiffs, 
as bis heirs, petitioned for a renewal of his lease, which request was 
^efu^ed. and the settlement w'as made with the other defendants, 
w*ho claimed as zemindars, but wh > had no right whatever to that 
title. 

For the defendant, it was urged, that the perpetual lease 
granted to Sunibhnojee had never bef n confirmed by the Board of 
(Commissioners, or by Govei nnieiit; that the settlement had been 
made wuli him net as zeuiiiidar but as funner, (under the pro¬ 
vision contained in clause 2, section 18, legulation f>, 1795) whose 
interest ceased on his death, and that the title of Nunkoo Fande 
and the uthei defendants, as zemindars, having been proved, the 
settlement had been made with them, under t])e orders of Govern¬ 
ment. • 

On the 20th of July 1818, the Officiating Judge of the Benares 
Court gave judgment nearly in the following terms: It is not at 
all probable that Nunkoo Fande and the other defendant are the 


rightful prnpiietuis. Had they been so, they would not have re¬ 
mained silent lor such a length of time, but would asstiiedly have 
asseijcd their claims. On the death of Siimbhoojee no less than 
thiity-iour,different cl.aimants appe i.ed,* and asserted their respec¬ 
tive rights to the zemindaiee. and each was prepared to substan¬ 
tiate h's allegation by proof. This affords a strong piesnmption 
that the que^tion as to who is the rightful pvnpiietur is invobed in 
consideiable obscurity. iSumbhoojee clearly had a grant in perpe¬ 
tuity of the lands now claimed by his heiis. The confiirnation of 
Goi^rnment is niit wanting. 'Hits sanction is not contemplated in 
tlie second danse of section 18, regulation 6, 1795. It is only re¬ 
quired where the grant i.H limited in its duration; and the obvious 
reason of the difl'erence is that the* leaseholder in perpetuity be¬ 
comes the prnpriStor, and stands in the same point of view as an 
auction piiuhaser, to whom it requites no special .»anctioti to grant 
a lease; it being a general lule coiifiimed by the authoiities in Eng- 
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land that the proprietors of the soil will be permitted to hold*their 1820 . 

estates at a fixed assessment for ever; but as there is no general rule- 

prescribed by the same authorities* for cases where the zeipindar or 
rightful proprietor may not exist, in such cases the sanction of the 
rilling power is unquestionably necessary to the confirmation of a OoimiRaew 
settlement. Besides, the words of the clause above quoted do not andRn. 
require that sanction should be given in case of a perpetuity lease, ghooi»aib» 
the words being “ or otherwise the farm is to be let in perpetuity, 
or for such term as Governmeirt may direct.” 'I'he plaintifis are 
clearly entitled to recover. A decree was accordingly passed in 
their favour awarding to them, and'their heirs and successors in 
perpetuity, the proprietary right to the lands claimed at the assess¬ 
ment fixed with Sumbhoojee, and adjudging c6sts aud mesne pro¬ 
fits to be |iaid by Government. 

On appeil by the Collector from the above decision to the Sadder 
Dewanny Adawlut, the Chief and Fourth Judges (Sir James Edward 
Colebrooke, Bart, and S. T. Goad) gave judgment to the following 
purport; It appears that Manikchund, the late farmer of the 
mnuzas in disp ite died in balance to the amount of 5U0 rupees, 
when Sumbhoojee, the husband of the respondent, Ooma Baee, 
presented a peditiou t.i the Collector for a perpetua) lease of the 
lands, agreeing to pay the balance that had accrued upon them. 

He accordingly obtained a lease in perpetuity under the provisions 
of clause 2, section 18, regulation 6, 1795, at an annual rent *of 
1,701 rupees, in consequence of no person coming forward to 
claim as zemindar, and having discharged the former balance, 
he took possession of the laeids, w’hich he retained until his death, 
a period of eight years. A'ter his death Nunkoo Pande, Devee Dial 
Singh, Budiee Singh, and Hnrnani Singh, who were defendants 
in the C'onit below, and other individuals, preferred a claim to have 
the settlement made with them, as being the proprietors of the 
soil; and the ('ollector, on the ground that the le'ise granted to 
Sumbhoojee had npt received the sanction of the Board of Revenue, 
or of the Governor General in Council, did not think proper to 
continue the settlement with his heirs; and deeming the claims 
advanced by Nunkoo Pande and the other individuals above 
named to be superior to all others, he concluded a perpetual 
settlement with them at an advanced rate. According to the rule 
contained in clause 2, section 18, regulation 6, 1795, on the death 
of .Sumbhooj^, it would not have been legal to make a settlement 
with any other than the proprietor of the soil, supposing such 
person to be furthcoming, and admitting that when the lease in per¬ 
petuity was granted, no person came forward in that capacity, still . 
that lease must have become null and void, if. within the perii d of 
twelve years from the date of its execution, any person preferred a 
claim of right, and (conformably to the provisions contained in 
danse 6. section 3, regulation 1, 1795) substantiated the faef^ that 
the original proprietor or his heirs had been in possession at any 
period since the 1st of July 1775. The lease to Sumbhoojee was 
never confirmed by the Board of Revenue, or the Governor General 
in Council, nor did those authorities think proper to continue the 
■ettlement with his heirs. The reasoning of the Officiating Judge 
pf the Patna Court, that under clause 2, lec^on 18, regulation 
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1820. 1795 , the sanction of the Governor General in Council is necessary 

— — to a lease for a limited period only, and not to a letse in perpe* 

ThcCollec* tuitv appears t) he iiicorre' t; for in the first cla<ise of the abote 
torot Be- quoted section, it is laid down, that on the death of the farmer the 
• Oocii% Baee Collect'!- is to have reconrse in the first instance t ■ the am-ient 
Rti(i It'll. zeniindars of the village, tvith the sanction of the Board of Reve- 
gUuoautli. nue. It is obvious fron> this provision, that no perpetual settlement 
can be iiiude without the sanction of the Boird of llevenne and the 
Governor (Seneral in Council. Brides, the Ofiici iting Judge of the 
Conit below himself admit> that the »aii< tion of those authorities 
is fe.piisit3 to a lease for a linfited period, and it >tinds to reisoii 
that such sanction is more essentially necessary in cases of a per¬ 
petual settlement with a view to the protection of the rights of 
Government. As the settlement with Sumbhoojee did not rece ve 
such sinction, it (Mnirit. aftar his death, avail his heir.'. And the 
Collector was clearly at liberty under the funrth cl.a’ise of sC' tion 18, 
regii)..tion t>, I7U.5. to make a new settiemect with the individuals 
who came forwaid and estiiJished the r proprietirv right. 

7‘he de. ree of the Court be'ow was reversed for the rea'ons 
above st.-ited. 'Iheco^ts of appeal were made pay-able bv the 
parties respectiiely. and the Coiie- tor was ordered to re nnd to the 
heirs of Sumbhoojee the balance of the revenue paid by that 
individual. 


1820 . 
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GOP.AUL L.^L, and others. Appellants, 
rsns 

MUllARAJA PITU.MBER SINGH, Re'pm.dent. 

THE facts of this case, as admitted by btth paitie.s, were in 
substance as follows: 

111 the year 1201. F. S., Pitnmher •''ingh borrowed 5 000 rupees 
from GopanI Lai and the other de*'endants. and exem-ted a deed 
of bye hit wuffa, or mortgage, with conditional sale in their favour, 
of innnza Malawan and 14 «ther \ilinge', as secnr.tv tor the debt, 
giving them au assignment on the rervts as iiitevest un the lo-an; the 
conditional sale to bet-otne absolute if the sum b()rr•wed were not 
rep I'd within five \ears. Subsei|uentlY to this transaction, the 
Board of Revenue instructed the Collect- r of Reh'u to sell tbs 
villages in que-tion, in satisfact'on of a debt due by Pitiimber Singh 
to Raj ih Mitterjeet Sjngh, on account of a decree passed in his 
favour in the Coiiit of Siidder Dewanny Adawlut. Rajah Mitterjeet 
Singh, on finding that the villages were ch.gged with a conditional 
sale, and conserpie'itly that they con'd not be brought to sale in 
satisfaction of h'S debt, deposited the .sum lent by the conditional 
purchasers in the Civil t ourt. Notii-p of this deposit was conveyed 
to the (uiidition|ii purchasers, hut they would not receive it, and 
ultimately thev prevailed in preventing the sale of the mortgaged 
lauds, and Rajah Mitterjeet Smgh recovered back from the trea¬ 
sury tite sum which he had deposited. ' 
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Pitumber Sing sued the conditional purchasers in the Patna 1820. 
Pr()vnn i.il Court to redeem the mortgaged niouzas, and to ol tain ■ 

possession, on the ground of their Slaving refused to receive back Gopanl Lai 
the monev bon owed which was deposited by Rajah Mitterjeet 
Si ig, and who h was tendered t i them previously to the period Pitumber 
fixed fur the foreclosure of the conditional sale, and liefore such Siug. • 
sale h id become absolute. It was alleged also by the plaintiff, 
that he hud subsequent y tendered repayment, which had been 
refused, and that the defe' dants had enteied into a privets agree* 
meiit w.th him to re^ttire his lands wher.e\er he should wish their 
restor ttiiin. In reply, it was urged •for the defendants, that ihe'r 
fathers h id made the conditinnal purchase of the lands in dispute 
in their names in the ;iear I2(i3 F. S., and that it was stipulated 
in ihe deed th..t the s.de should become absolute in the event of 
rep.iyment n t luing made within the pe-iod of fi\e years; that 
the sale became absol te accordingly, and that their father having 
died in 1203 F. .S., they succeeded him in posstSAion, whuhthey 
had ever since ret lined, with the snu tion of the t'ollectfir; ana 
coMseqnentlv that under danse 3. section 3, legniation 2. of 1805, 
the claim of the plaintiff was not cognizable. The tender of pay* 
meiit by the plainiifi', and the execntiuii of a private agreement by 
themselves they positively denied. 

On the 15th of Seplendier 1819, the Se-’ond .Judge of the Patna 
Provincial Conit gave jndgme- t in tavonr of the pinintiil', on th<f 
grtiuiid that it had been proved that before the conditional sale 
became absolute, the amount of the purchase money was depo* 
sited in CoiJit, a'>d that iha conditional fiufi-hasers refused to 
receive it, notwithstanding the fact of their ha\ii'g been duly 
informed of the deposit. He considered ^he case of 13\jnath Sahoo 
versus Vi/eeI' Sing (reported as No. 2f) of causes decided by the 
Sudder Uewanny Adawlui in 1806) to be precisely in point, and that 
the principle of the daoision in the one case should guide the 
decision in the other. He therefore ordered the villages to be 
restored to the pos *es3inn of the plaintiff, *who was permitted to 
bring a separate suit f<T the mesne profits, after deducting the 
principal and interest of the sum received as purchase money. 

On appeal by the defendants to the Court of Sudder Dewanny 
Addwiut frtim the above decision, the Chief Judge (Sir £. Cole- 
broiike) gave jiidgnient to the following effect: Pitumber Sing’s 
claim is not prope>ly cognizable under the provisions of clause 3, 
se tioii 3, regulation 2, of 1805, after a period of moi;p than 15 
years has elapsed since the date on which it was stipulated that 
Che conditional sale should become absolute, and the institution 
of the claim on the part of the plaintiff. It is by no means proved 
that the plaintiff ever personally tendered payment. The money 
deposited by Rajah Mitterjeet Sing cannot be held to be the 
money of Pitumber Sing.- It was not deposited on his accoSnt, 
nor intended fur his benefit in any way. It was not deposited with 
a view to save his estate from the conditional sale, Imt with the 
view of bringing it to an absolute sale by public auction in satis* 
faction of the claims of the depositing party, aAd it was with* 
drawn by him on his realizing the amount of his debt from another 
quarter. The case cited by the.SecondJudg%of the Patua Court 
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1820. as a* precedent, and as having been de(‘ided by the Court in. 

•-— 1806, is by no means parrallel (a) As the transaction between the 

Gopaul Lai paities which led to this siiit'took place before the enactment of 
bikI others, regulation 17, 1806, the mortgage must beheld to be foreclosed 
iii Pituluber conditional sale absolute; nor can the estate now be legally 

Slug.' redeemed. 

The Fourth .ludge (S. T. Goad) concurring in the above opinion, 
the deoiee nt'the Court below was reversed, and ousts of suit in 
boihCoutt^ were made payable by the respondent. 


'1820. 
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THE COLLECTOR OF BUNDELKHUND, Appellant, 

wersMS 

ILACIIEE GEER, Respondent. 

• 

THIS was an action instituted by the respondent, Ilachee Geer, 
in formd paitperis, iti the Benares Provincial Court, against the 
Coliectur of Bundelkhutid, and three individuals named Futteh, 
Buljoo, and Sirdha Punde, to recover possession of mouxas 
Bulooha and l^iuisinda, in pergunna Rahta, eighteen times the 
aAmual produce was estimated at 10,80(1 rupees. 

I'he claim, as stated in the plaint, was to the following effect: 
The lands in question were granted to plaintiff’s ancestor, .Mehunt 
Mohuri Geer, by Hridya iSal aiid 4uggut Raj, the sons of the 
prince Chuttersul, as a rent-free tenure; since which time hun¬ 
dreds of years hate elapse;], and during all that interval every 
mehunt who has successively filled the place of the original 
donee, has enjoyed the lands w ithout paying any revenue 'Ibesa 
lands are the means of supporting upwards of two hundred indi¬ 
viduals. Ever since the Company's rule commenced, the firede- 
cessnr of the plaintiff,'Muthoura Geer, was allowed to hold tha 
lands exempt from assessment, and on his death the plaintifi', 
as the next mehunt, succeeded him in the enjoyment of tha 
property. No sooner, however, had the Coliectur received infor¬ 
mation from the telisildar of the death of plaintiff’s predecessor, 
than he orderet^the lands to be sequestered to the use of Govern¬ 
ment, and gave a lease of them to the other defendants, on which 
the plaintiif complained to the Board of Commissioners (6), but 
could get no redress from that quarter. In reply, it was urged 
on behalf of the Collector, that agreeably to (he rule contained 
in sertion 6, regulation 8, 1811, the claim of the plaintiff »hoiild 
be dismissed, inasmuch as it had not been adduced until after 
six months from the day on which the order for resumption was 
issutd; and that the grant was never intended to convey an 

(a) There was one material (lifTerenee in (he case cited which destroyed all 
analogy between it and the present ease. In that suit judgment was given for 
tlie mortgagor on pcnuf that offiws of clearing the mortgage were made witbio 
'be term by tbe mortgagor himaelf. In tbia suit the person who made the oSlMt 
waa a stranger to tbe parties, and wholly unconnected with the transaetioa. 

W Now the Board of Rgreaue for tbe Cenbml Provinces. 
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hereditary tenure in perpetuity, as the terms generation aRer 
generation," were not inserted in the Arabic or Sanscrit languages. 
The other defendants did not appear. On the 9th of July'1818, 
the Officiating Judge of the Benares Provincial Court gave judg¬ 
ment to the following effect: The plea of the Collector that the 
plaintiff’s claim t>houid be dismissed, from the circumstance of 
Its not having been preferred within the limited period, that is, 
within six months from the date of the order of resumption, is not 
entitled to any weight, because the Tact is, as proved by tvidence, 
that he actually did prefer his claim within four tnonihs and 
twenty days from the date of the order; but admitting, for the 
sake of argument, that he had not done so, the omission could 
not bar his claim. In section 6, regulation 8, 1811, there is the 
following provision: “ Any person who may consider himself 
aggrieved by the decision which may be passed by the Board of 
Commissioners under the rules contained in sections 4 and 5 of 
this regulation^ shall be at liberty to institute a suit in the courts 
of judicature against Government'to try the merits of the said 
decision; provided that such suit be instituted within the period 
of six months from the date on which it may be passed,” but in 
this case it does not appear that the decision of the Board of 
Commissioners was passed under the rules contained in sections 
4 and 5 of the above regulation. Cn the contrary, it appears 
to have been passed in direct opposition to those rules, 'ihe 
Collector acted solely upon the information received from the 
tehsildar of the death of the plaintiil'’s predecessor, and the Board 
of Commissioners contented ihAnselves with the Collector’s report; 
but in the third and fourth sections (Tf regulation 8, 1811 (o), 
it is provided, that whenever a Collector shall have reason to 
believe that any land is held exempt from the public assessment 
on an invalid or illegal tenure, he shall report the circumstance 
to the Board of Commissioners, who, should they be of opinion 
that proper grounds* exist for an enquiry^ are to direct the 
Collector to call upon the holder of the lands to adduce any docu¬ 
mentary or other evidence tending to establish his right thereto; 
and that the Collector shall afterwards forward the whole of his 
proceedings on the subject to the Board of Commissioners, who 
will then, upon the second information, decide whether the land 
shall be deemed liable to the public assessment or otherwise, 
'ihe Collector has not denied that no investigation whatever took 
place. His plea is, that it could not have benefited the *plaintifr 
to be made acquainted with the intended resumption. There is a 
distinct admission that positive rules have been infringed, and 
the courts of justice are bound to protect the rights of private 
individuals from being injured by disregard to the established 
regulations. The documentary and oral evidence by the plainti^, 
are in the highest degree favourable to his claim. The objection 
of the Collector that the grant does not contain the terms “ gene¬ 
ration after generation” in the .Arabic or Sanscrit language, is 

• 

(a) Although this regulation has been rescinded by section 2, regnlatioa 
2, yet the provisions of these clauses have been in substance re-enacted 
ky the several clauses of sactioa A of the latter rsgalatioo. 

VOL. III. X 


1820. 


The Collec¬ 
tor ofiliiu- 
delkhund. 
t<. IIhcUiw 
Geer. 
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1820 . frivoluiis, particularly in the present case of a grant made to Fakeer 

-- (josaius, where it would be .inappropriate to have made use of 

Tlir Collcc* sucli terms; fur among this class of men the succession does not 


tor ofUiiiM* 
(Iclkbuucl, 
V. IlHchce 
Gi'cr. 


go by birth, the son does not succeed the father, but the chela 
or disciple succeeds the gooroo or spiritual priest. It was evidently 
the intention of the grantors that the tenure should descend to 
every succeeding Mehunt in evidence of which the grant contains 
the words hur kumei'.h (for ev^er) which, though neither in the 
Arabic nftr Sanscrit language, certainly signity perpetuity. The 
Courts are bound to attend^ not merely to the terms but to the 
spirit and intent of deed.'. Judgment was accordingly given fur 
the plaintitf with costs. 


I he Collector being dissatisfied with the aliove decision, ap> 
pealed to the Couit of Sudder Dewanny Adawlut, but no nevr 
pleas having been uiged, and the Fourth Judge (S. T. Goad) 
being of opinion that those advanced in the Court below had 
been satisfactorily oveiiulcd, the decree of the Paina Court 
was afiii tiled, and the costs of appeal made payable by the 
appellant. 


1820 . SHDMSHEER Al.l KHAN, Appellant, 

-- versus 

Dec. lull. MUS.SU.MMAUT WILAYUIEE BEGU.M, Respondent. 

The heirs THE appellant, who was the jrlaintiff in the City Court of 
of a Moo- Moorshidabad. sutd tor pes^ession of the talook of Pla>sev, situate 
bcinjr'li?s* that juiisdictioiif toinieily the property of Riizia Begum, 

widow and Hajee Moohurnmiid All. '1 be annual pioduce was 

three estimated ui .‘3,2*25 rupees. It was agreed by bolli parties, that the 
duiighters, said Begum had become entitled to the whole of her husband’s 
shoidfl'he property, m con.'ideruiioii of dower, in licit i«f which it had been 
nwle into oonterred on her by film, and the claim of each was alleged to have 
*24 jparts, been derived from her; the plaiiiiiff claiming in virtue of inheri* 
of which tarice, and the defendant in viitue of gift. This Ruzia Begum was 
take's an"^ plaintiH’s father’s si'ter. and the defendant’s father’s wife. The 
eitrhihor 3, -bridge of the City Court being of opinion that the deed of gift set up 
and the by ihe defendant was a genuine and authentic inatrimient, and 
learnt tioni his law officer that such gift might be valid even 
7'*each.^” though a brother’s son of the donor was living, he dismissed iho 
claim with costs. On appeal to the Provincial Court of Dacca, the 
. lliiid Judge, for the reasons slated in his decree, came to the same 
conclusion as to the deed of gift under which the respondent 
claimed, and deeming the claim of the respondent to be entitled to 
preference, the appeal was disnii.ssed with costs. 

The appellant being still dissaiisBed, presented a petition to 
the Sudder iJewanuy Adawlut for the admission of a special ap- 
peal, which was allowed on the ground of an opinion delivered by 
the law officers to the following effect: If a woman dispose of 
certain immoveable pioperiy by gift, and subsequently, the donor 
herself, until the day of her death, continue in possession of the 
thing giveo; and the douee during the life time of the donor never 
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made seizin, the gift is void in law; unless the donee be a nfinor 1820. 

child of the donor, or of some other person, and living in the house - 

and under the protection of the dohur, in which last mentioned **|j™|*g**^ 
cases the scrizin of the donor is equivalent to that of the donee. It jvtnsniin.- 
appearing that Ruzia Begum had ne^ er resigned possession of the uiHut Wi- 
property given, to the day of her death, and that the respondent l'*yuteeBe- 
was not a minor, the case seemed deserving of some further con- 8 ““* • 

sideration. After an atteiiti^'e perusal of all the proceedings 
and documents in the suit, the Fourth Judge recorded Iws opinion 
that the authenticity of the deed of gift under which the respondent 
claimed had by no means been prcA'edv and that admitting it*to 
have been proved, still it was void and of no effect according to 
the Moohummudan law, as the property it purported to convey 
had not gone out of the possession of the donor, or been put into 
that of the donee, and consequently that the decrees of the Courts 
below should be reversed. The Officiating Judge (C. Smith) con¬ 
curred in this opinion as to the propriety of reversing the decisions 
of the Courts below; but it not being in his judgment satisfactorily 
proved that Hajee Moohummud Ali had made over his property to 
his wife in lieu of dower, he recorded his opinion that the estate 
left should not devolve on the heirs of Rnzia Begum alone, but on 
those of her husband Hajee Moohummud Ali; and that it should 
be made into twentv-four share's, of which twentv-one shares, or 
seven each, should be taken bv IJIeenonisa, Hiikeema Beeliee and 
Wilayutee Begum (respondent), the three daughters of that indivi¬ 
dual, and that three shares should be taken by the appellant as 
the eighth, or widow's share, i>f his paternal aunt Ruzia Begum (a). 

This order, however, wa.snot ultimately issued, as the Chief Judge 
(Sir E. (3oiebrooke) concurred with the Fourth Judge in opinion 
that the property of Hajee Hoohummiid Ali had been duly made 
over to Ruzia Begum, of whom the api>ellant was the sole heir. 

The decrees of the ('ourts below were reversed accordiiiglv, and 
the co&tsofall threc^Courts were made payable by the respondent. 


RANEE BUKHSH BEEBEE, Appellant, 
versus 

NADIR BEEBEE, Respondent. 


1820. 


De«. lith. 


TH F. respondent, Nadir Beebee. sued the appellant, in formd The heirs 
pauperis, in the Zillah Court of Ramgurh, on the 5th of August of# Woo- 
1813, to recover posses.sion of forty-four out of two hundred and 
thirty-six monzas situated in pergnnna Shurhurghatee, the estate widow, two 
of the late Rajah Gholani Hoosein Khan. The plaint set forth, sonsnnd 
that Qholam noosein died leaving a son. Imam Bukhsh, and a 
daughter, Qaim Beebee, by his wife Oomda Beebee, and a son, Ali 

■ should be 

(a) Wliere a wife inherits from her husband, leaving children, her share in made into 
that caae being one-eighth, and there are other claimants entitled to one-sixth, 54 |iarts,of 
one;third or two-thirds, the divisions must be by twenty-four.—Ser JPrinci|ilc« which iba 
and Preetdentt af Moohummudan Law, page 13, §§ 66 . 
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ami three 
Bisters, • 
fihoiild be 
iiiHile into 
3!>,of 
vkil-li his 
wiclu«r 
is xitirled 
to y, li:s 
inotlicr 10 
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BnkKsh, and three daughters, Sanih Beebee, Niamut Beebee, and 

■-the plaintiti, by his wife butasoo Ranee; that the two sons gol 

wiiioiv is possession of the whole of thtf property left by their father and 

tos'^the e"joy«d it exclusively, and that whenever the plaintiff applied to 

sons to 14 h)r her share they promised to put her in possession as soon 

and tlte as the inciitnbrances were cleared off the estate, and the Goverii- 

dttiijrhtiTs nieiit revenue paid up punctually; that Qaim Beebee formerly 

IndheiiiV Bukhsh (who defended himself as well on his own 

Ins mother, account of the initior sons of his deceased brother 

Iiiswidotv Imam Uukhshl for tlte amount of the dower due to her mother, 
Oomda Beebee. a .d obtained'a decree partly in ntrht of that dower 
and partly in riglit of inherit ince, for a third of the estate left by 
Gholam flonsein, which third has since been separated and is 
now ill the possession of her son RIooqurrib Khan and her 
daughters ; cand as the share ot Imam [iukhsh inherited by his sons 
Qadir Liiikh«h and Ilo isein Btikh^h has been sold by public 
am tiiin, and as All Biikhnh is dead, the plaintiff now sues his 
widow who has got p()^scssl()n of his share, and who obstinately 
rduses to surrender the share legally due to the plaintiff. 

Jhe defendant at tir't domurred to the plaint as irregular, and 
confounding two distinct claims which ought to have been pre* 
ferred separ.itdiy. the one invoking the right of inheritance to a 
biother and the ether to a father. J^he afterwards, however, 
yie lded that tlie third sh.ire of the estate which had devolved on her 
from her lute husband was considerably encumbered with debts 
which had accrued in the time ot the original proprietor; th\t her late 
husband had paid -29,500 rupees of tli# debt, and she herself 6,595 
rupees, that the sum of 4-1,0 iG rupees was due to her (the defen¬ 
dant) on account of dower, and that the estate was still chargeable 
with no less a sum than 100.397 rupees; that she herself had been 
obliged to contract Jieavy del-is, from the fear of participiting in 
which the inainiiff had hitherto delayed to assert her claim. I he 
e endai.t. in conclusion, urged the propriety of taking the opinion 
of the law officer as to* whether the payment of debts did not le- 

^’1 tit® claims of inheritance. The 
plaintiff rejoined, that the allegations of the defendant were 
entile y unfounded, and tliat she was perfectly readv, on 

the es;tabll^hlnent of her claim, t> take upon herself the Vesponsihi- 
I >, in propoitiori to her share, of all claims of debt that had been 
or might be preferred against the estate. The Judge of Zillah Ram- 
gtirh deeming it necessary to consult with his Mooftee in tlijs case, 
p.jt tohim the following question>; first, Rajah Gholam Hoosein 
n, /emindar of pergiinna Shurliurgatee,' died leaving a widow 
n'^i two sons Raja Imam Bukh^, and 

Niimi.t n daughters Qaim Beebee, Sanih Beebee, 

ho«r plaintiff. Under these circumstances, to 

now mu^ h of he pionerty left by him, is the plaintiff entitled ? and 

en-titled ? And'afterwards, when Ali 
Sw rltlf ^ T “Other, Butasoo Ranee, his 

fon o hi h ‘ »«o'>ee, and two 

iuLse Bukhshaud Hoosein Bukhsh, 

e two cases, how much :n right of her father, and how much in 
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right of her brother, will devolve on the plaintiff? SecondljT. the 

state of the family being as above described, supposing one of the -=- 

heirs, Qaim Beebee, to have sucAeded by a decree of the Sudder 
Dewauiiy Adawlui to one-third of the estate in virtue of the dower 
due to her mother Mussummaut Oomda Beebee, and in virtue of her Bee» 

share as daughter, and of the two-thirds remaining, one to have bee.* 
devolved on the widow of Ali Bukhsh(the defendant) and the other 
on the two sons of Imam Bukhsh, and this last share to have been 
sold by public auction, tinder these circumstances, is tht^ third share 
held by the widow to be distiibuted among the hairs of Gholam 
Hooseiii, and subsequently the share»of Ali Bukhsh among his heirs 
as enumerated in the former question ; and if so to how much of 
such third share will the plaintiff be entitled as heir of her father 
Gholam Hoosein and of her brother Ali Bukhsh? In reply, the 
JVIooftee delivered the following opinion: The whole estate left 
by Gholam Hoosein Khan should be made into sixty-four shares, 
of which eight parts are the right of Beebee Biitasoo, his widow, 
fourteen parts each the right of his sons, Imam Bukhsh and Ali 
Bukhsh, and seven parts each the right of his daughters, Qaim 
Beebee, Sanih Beebee, Niamut Beebee and the plaintiff. On the 
death of Ali Bukhsh his estate, which consisted of fourteen parts 
out of the whole, should be made into 39 paits (o), of which nine 
shares are the right of his widow (the defendant, Bukhsh Bee¬ 
bee) and six shares the right of his mother, Butasoo Beebee, and 
eight shares each the right of Sanih Beebee, Niamut Beebee and 
the plaintiff, his three whole sisters; but his half sister and the 
sons of his half brother are ^ot entitled to any portion of the pro¬ 
perty left by him. It conseqiientlv appears from the above calcu¬ 
lation, that the plaintiff is entitled alt/tgether to a two ana, nine 
dam, seven cowrie share of the estate. In reply to the second 
question, he observed, that it would be sufficient to deduct fourteen 
parts, the share of Imam Bukhsh, and seven pads, the share of Qaim 
Beebee from the number (sixty-four) into which it would have been 
necessary to make i^ie estate had they sharJd, after which deduc¬ 
tion there would remain forty-three parts, of which eight shares 
are the right of his widow Butasoo, fourteen shares the right of 
Ali Bukhsh, and seven shares each the right of Sanih Beebee, Nia- 
iiiut Beebee and the plaintiff. On the death of Ali Bukhsh, his 
estate, which consisted of fourteen parts out of the third share of 

•• 

(rt) The property of Ali niiklish sliotiH originally have been made into twelve 
pans, as where a wife inlirrit.** from her childless husband, her share in this case 
being one-fourth, and there are other claimants entitled to one-sixth, one-third, 
or two thirds, the division must be by twelve. (See Principles and Prreedeuts of 
Moohummudun Law, page 1.1, §§ 65,J hut after one-fourtli or three has been de¬ 
ducted fur the wife’s shiirc, and one sixth or two for the mother's, it will be 
found that there do not remain two-iliirds for the sisters. Cunaeqnently the 
number twelve must be ntigmentcd to thirteeu, by the process called the enerease 
{see pages 14 and 22, Ibid) but even thirteen will he found insufficient, for, 
after six shall have been deducted, there will remain seven for ihe^ three other 
sharers, which cannot be distributed ainonir them without a fraction, but the 
shares and the sharers being prime,*recourse must be had to the third princi^ 
fUs of dUMhution (see page 1.5, Ibid.) under wliieh rule tlieaestate of Ali Bukhsh 
should have been made into thirty-nine parts, thirteen, the number of shares, 
being multiplied by three, the number of sharers who cannot get their portions 
without a fraction 
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1820. the original estate should be increased to thirty-nine, and distributed 

•-among his heiis in the same proportion as tbrinerly. Consequently 

Ranee the plaintiff' is entitled altogetht/r to fifteen shares ; to seven out of 

Biiklish forty-four left l)y her father, and to eight out of thirty-nine left by 

Na^r tfee' brother. 'Ihe Zillah Judge recorded his opinion, that although 
bee. * agreeably to the principles of the Moohummiidan law, the pay¬ 
ment of debts precedes the claims of inheritance, yet it did not follow 
that the plaintiff'should be deprived of the possession of her share 
of the thiidrof the estate left by her father and brother until she 
had paid her proportion of the debts that had accrued upon 
it. 'She was declared, however, to be liable for her proportion of 
the debts which had accrued during the possession of her father 
and of her brother, but not for those which had accrued since the 
possession of the defendant. It appearing that the plaintiff was 
entitled to a 3 ana, 13 dam, cowiie share of the estate in the 
possession of tlie defendant, immediate possession of that share 
was awarded to her accordingly. 

In appeal to the Patna Provincial Court, the defendant pleaded 
her right to the entiie estate left by her husband in satisfac¬ 
tion of dower, but the Second Judge of that Court being of opi¬ 
nion that the claim to dower being distinct and unconnected witli 
the present case, should be brought forward in another suit, and 
not attaching any weight to the oiher pleas of appeal, affirmed the 
de'eree of the Ztilah Judge on the 23d of Fehru.ary 1818. 

A special appeal having been preferred and admitted from the 
above decisions to the Court of Siidder Dewannv Adawlut, the 
legal opinion delivered by the. Moofteepf the Zillah Court was made 
over to the law officeis, .Vloohummud Rashid and Hamid Ooliah, 
who were desired to state whether or not the exposition it contained 
was correct. It appearing fiom iheir reply, that the distiibntion 
of shares as indicated by X\v‘ futwa of the '/.illuh law officer was 
just and proper, the decrees of the Courts below were affirmed by 
the Officiating Judge fC. iSmith), and the appeal dismissed with 
costs, (a) * 

(a) Altlioiieb tbe futwa of the law officer of the Zill.tli Court was so far cor¬ 
rect that it did not operate iiojuslly in re'>pect t» any of ilie lieirs, yet, as it did 
not appear that any distrihiilion of the property had taken place until after the 
death of All Btikhsh, the/urieu might to Lave been delivered according to the rules 
prescribed in a case of rested inheritance. This ohservation was made by the law 
officers of the Sndder Dewanny Adawlut, bnt as it appeared that by tbis mode 
of cnlcitlation ^tlie result would be in snbstiuirc the sanie, no fiirlliur notice waa 
taken of the omission. For the rules to he observed in cases of vested inheri¬ 
tance, that is, where a person dies and leaves heirs, some of whom die prior to 
any flistribiition nf tbe estate ; Set pages 27 and 28, Principles anil Precedent! of 
Moahummudan Law. 
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MEER SHEER ALI, and RAJAH SH EOLAL DOBE, Appellants, 18*0. 

versiis ———— 

SHEIKH LOOTF ALI, Respondent. Dep. I2tb. 

• 

THIS action was instituted on the 4th of February 1810, in Landsse- 
the Benart-s Coiiit of Appeal by Sheikh Lootf AI i, against ba*-* 

Collector of Benares, Meer Sheer Ali and Sheolal Dobe, to ob- jng been 
tain the reversion of the sale gf talook Shumspoor jind mouza publicly’ 
Dhangecpoor in perguiina Oonglee, the annual jumma of which *1*® 
was stated at 2,19U rupees; and to be allowed a deduction'an- 
Dually of 700 lupees on account of the produce of 277 beegas get Aside as 
from (he year 1204 to the year 1214 B. S., total claim 7,700 illegal* 
rupees. 

The plaint set foith, that the lands in dispute were the plain¬ 
tiff's hereditary property ; that he obtained a settieinent fur the 
talook at an annual jumma of 2,040 rupees, and for the mouza 
at 150 rupees; and accoidingly paid the revenue of both with 
punctuality; that from the year 1204 B. S. certain Oude zemin¬ 
dars forcibly took possession of 277 heegas of the lands, at 
the instigation of Sheolal Dube; that on the 21st of September 
1807, the Collector issurd notice for the sale of the plaintiff's lands, 
on the ground of an alleged balance of 5.777 rupees, which 
the tehsildar (Sheolal Dobe) reported to be due from hitn; 
that the plaintiff obtained an order of Court for the postpone- 
mMit of the sale, which was nevertheless carried into effect by 
the Collector in defiance oMhat older, and the lands were pur¬ 
chased nominally by Meer Sheer Ali, but in reality for the use 
and benefit of sheolal Dobe, of whoip the former was the mere 
tool. 

The Collector in reply, stated that the sale of the plaintiff’s 
lands had taken place by public auction in a fair, legal, and 
regular manner, and that the reason of its not being postponed 
was the inability bf the plaintiff to fnrnistt security fur the pay¬ 
ment of the balance whiih had accrued on the estate. The 
other defendants denied the collusion imputed to them, and 
Sheolal Dobe contended that, even admitting the transaction of 
the purchase to have been Betitious, as alleged, still that was no 
reason for reversing the sale. It could only operate to create a 
forfeiture of the lands to Government agreeably to sectiop 29, 
regulation 7, 1799. • 

It appeared on investigation, that the lands of the plaintiff 
had been put up to public sale for balances which had accrued 
from the year 1209 to the year 1214 B. S.,and that in the year 
1810, a Suzawul had been sent to take possession and to collect 
the rents; consequently the plaintiff could not be answerable for 
the collections during all this interval, and that the coiledfions 
were not regularly and punctually made depended solely on the 
report of the tehsildar, Sheolal Dobe, who was unable to furnish 
any evidence of the tiuih 6f the allegation. In point of fact, 
therefore, the lands were sold for the balance df 1,209 rupees, a 
measure which was clearly unnecessary; although the plea of the 
plaintiff that part of his estate had been wrested from him was inad¬ 
missible, inasmuch as the auction purchaser had regularly paid 
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1820. the rents, and had never come into possession of more lands than 
■ had been held by the plaintiff. Jt appeared also to the Olfieiatiiig 

Meer 551ieer Judge of' the Couit of Appeal, that a gross irregularity had taken 
fli'ah^s'be conducting the sale. The lalook of Shutnspoor, and 

oiftTodbe** the moiiza of Dhangeepoor had been separately and distinctly 
p.Sheikh’ assessed, and had continued so to the very day of the sale; and 
Lootf All. yet the Collector had, in contravention of the rule contained in 
the third section of regulation 5^ 1796, (extended to Benares by 
regulation 5, 1800) exposed them both for sale in one lot. On 
this, ground alone the Judge,was of opin'ton that the plaintiil' 
* was entitled to have a decree in his favour; independently of 
which, there seemed ample ground for suspecting collusion and 
underhand practices between the nominal purchaser and the 
teksildar. On the above grounds, the sale was oidered to be 
reversed, and the plaintiff declared entitled to recover possession 
of his estate at the juinma for which the settlement was originally 
made; llajah Sheulal L)obe, ihe tehdldar, was at the same time 
instructed, that he was at liberty to prefer an action against the 
plaintiff for the recovery of any buiuncas that might have accrued 
between the years 1*209 and 1214 B. S ; but (hat, under the 
circumstances of the case, he was not authorised, without obtain¬ 
ing a decree, to expose the laiids fur sale by public auction, 
bheolal Dobo, on the ground of his having fraudulently caused the 
sale, was fuither dosiied to make good to the auction purchaser 
tlie sum of 5,001 rupees, the price paid i)y him for the lauds, and 
also to pay the costs of all parties. The plaintiff was declared at 
libel ty to bring a fresh action for ihe*^recovery of mesne piotits. 
'i'he deductions claimed by him were disallowed. 

IVleer ^>heer Ali being dissatisfied with the above decision, 
appealed to the Court of Sudder Dewanny Adawlut, and ^liheolal 
Dobe subsequently presented a petition, praying that he might 
be iocluded in the appeal, which was complied with, he being 
dissatisfied with the order which rendeied him liable fur the 


costs of all the parties in the suit. When the cause came to a 
hearing, the Fourth Judge (S. I'. Goad) being of opinion that the 
decree of the Court below, was, for the reasons therein stated, 
in every respect just and proper, affirmed it accordingly. The costs 
incurred in the .Sudder Dewanny Adawlut were made payable by 
the appellants, in the proportion of their respective interests in 
the a’lJpeal., 
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THE COLLECTOR OF MOORSHEDABAD, Appellant, * I82i. 

versus 

LALLA SOllUN LA*L, Respondent. Jan. Srd. 

a 

THIS was a suit iostituted in the Moorshedabad Provincial The sure- 
Court, on the 3d of May 1813, by the Collector of the above zillah, ty of « ne* 
to recover 10,451 rupees, 14 anas, on account of money embezzled, 
by the late Lalla Dhurumnarain, stamp darogha in the Collector’s under a 
o£Bce. • • Collector, 

The plaint set forth, that the defendant was the security for Lalla » liable 
Dhurumnarain (who died on the 7th* of April 1813,) on his ap- 
pointment to the situation of stamp darogha in the Moorshedabad fuication 
Collector's ofiit e, and that, on his death, the defendant, in confor- discovered 
xnity to an order from the Collector, appeared and examined the after the 
stamp office, when a defalcation to the above amount was dis- gu“*/ng[jy^ 
covered, for the payment of which the defendant, as surety for officer. > 
Lalla Dhurumnarain, was responsible. This was the ground of 
the suit. 

I'he defendant, in reply, denied that he had become security for 
the payment of Dhurumnarain’s debts, and stated that when that 
individual was appointed stamp darogha, he (the defend-ant) was 
in the service of Nuwab Shahamut Jung, by whose orders he had 
proceeded to Calcutta, and that Sohuo Lai was also the name of 
Dhurumnarain's brother, who might perhaps have entered into* 
security fur the darogha. The defendant further contended, that 
the plaint was irregular, inasmuch as it did not state in what year 
this defalcation occurred, nor irhether it was for a single year or 
for several years. 

On the 21st of June 1816, the Senior Judge of the Provincial 
Court decided against the claim, observing, that although the 
plaintiflf had brought this action stating the sum claimed as due 
from the late Lalla Dhurumnarain, and had produced the surety 
bond, purporting to ^e signed by the defendant, yet the quantity 
and value of the stamps entrusted to the carS of the darogha were 
not mentioned in the plaint, neither did it appear how much money 
and stamp paper, and of what value, had been recovered, so as to 
leave the above deficit; that from the surety bond it did not 
appear under what regulation Dhurumnarain had given secu¬ 
rity; that it was not satisfactorily proved by the depositions of 
the witnesses or the other papers of the case, that the defend;int 
was the identical person who entered into security for Dkurum’na- 
rain, and executed the bond; but that even if this had been the 
case, the defendant, according to the 16th section of regulation 3, 

1794, would not be liable to make good any sum due by the de¬ 
ceased, because the above regulation expressly declares that in 
the event of the death of any officer on the Collector's establish¬ 
ment, who may have given security agreeably to that regulation,’ 
the surety is to be exonerated from all responsibility, and the Col¬ 
lector is to proceed against his heirs by a regular suit in the Court 
to which they may be amenable for any cimms which Government 
may have upon the deceased, and that it appeared in evidence that 
the Collector had, in fact, on his death, sold the property of Dhur- 
umnaraio, and received the proceeds of it. 

vox.. XIX. K 



6Q 

1821 . 


The Col- 
leetcir of 
Mt(orsh«- 
dotiHd, V. 
luitliti 5o' 
bun LkI. 


1821. 


Jan. I8th. 

Part of a 
debt bar* 
iiift been 
realized by 
the proeess 
of ibe Su¬ 
preme 
■Court, and 
the action 
there hav¬ 
ing been- 
disco»t:nu- 
ed, it is still 
competent 
to the com¬ 
plainant to 
sue for the 
remainder 
in a Pnivin- 
cial Court, 
though the 
claim to be 
reimbursed 
for costa of 
•iiit incur¬ 
red in the 
former 
Court tcill 
be rejected. 


CASES IN THE SUDDER DEWANNY ADAWLUT. 

« 

The plaintiff appealed to this Court, and the cause came to a 
hearing before the Ufheiating Jjidge (C. Smith), who observed that 
the security bond, dated ‘i9th of Jeyt 1212, B. S. appeared to 
have been executed according to regulation 3, of 1794, by Sohun 
Lai the respondent, but that as no exception appeared to have 
been taken against Lalla Dhurumnarain, the principal, during hU 
life time, for the mode in which he conducted the duties of his 
ollice, his surety would, even if the defalcation on his part were 
fully proved, be exonerated fron/all responsibility, agreeably to the 
riijes contained in the enafiinent above quoted. He therefore 
dismissed the appeal with costs, and affirmed the decree of the 
Pro\iucial Court- 


MUNOHER LAL, Appellant, 
versus 

RAMNARAlN CHOSE, Respondent. 

TH E respondent brought this action on the 4th of February 
1809, in the Zillah Court of the twentv-four pergunnas, against 
the appellant to recover 6,119 rupees, 14 anas, 15 guudas, princi¬ 
pal and interest. 

The plaint set forth, that Messrs. Perreau and Stephens, nier- 
chaists and agents, who resided in Calcutta, drew a bill, bearing date 
the 4th of February 1799, fur 5,000 fupces, on Mr. Prager payable 
at the end of three months; that the bill was duly accepted by the 
.dranee, that the defendant indorsed it on the 11th of February, 
and received the amount of it from the plaintiff; that at the expi¬ 
ration of that period the drawer, the drawee, and the endorser above 
named, all absconded to Serampnre, to avoid paying the money, 
upon which the plaintiff sued them all in "the Supreme Court, 
caused a great part of their property to be attached and sold, and 
recovered the sum of 3,275 rupees, 15 gundas; after deducting 
which from the amount of the bill, and allowing 576 rupees, l it 
anas, for expences, costs and ciiarges in the Supreme Court, and 
98 rupees, 4 anas, and 10 gundas, for the expences of the sheriff’s 
officer, there is a balance of 5,696 rupees, 2 anas, and 10 gundas, 
in favour^of the plaintiff, due to him by the defendant, which, with 
interest from the time (he note was due, amounts to 6,119 rupees, 
14 anas, and 15 guudas, the sum now claimed; and as the 
defendant is living in mouza Belsingha, in this zillah, and refuse-s 
to pay, the plaintiff has now instituted the suit against him. 
At this stage of the proceedings all the papers filed in the cause 
insthe Zillah Court were transferred, according to the 13th regula¬ 
tion of 1808, to the Calcutta Provincial Court. 

The defendant, in reply, denied having borrowed any money from 
the plaintiff, and stated that Mr. Perreau, who was a merchant in 
Calcutta, became insolvent and absconded, and is now in the 
Company's employ at Penang ; that he (the defendant), who was 
in the above gentleman’s service, as a writer, became insolvent 
Also, disposed of his property in mouza Belsingha, and of his ta- 
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looks, &c. and paid a great part of his debts; but as the proceeds 1820. 

arising from the sale of his property would not cover ail his debts, ———. 

he was forced to retire to Seralnpore; that the plaintiff had Mnaober 

deducted 460 rupees, 6 anas, from the amount of the note, as 

discount and interest in advance, which was contrary to the 9th 

section of regulation 15, 1793: that no regulation authorized the 

plaintiff to institute this suit solely against him, although the * 

abovementioned gentleman was alive; that the plaintitf, conscious 

of having acted illegally in having received interest an^l discount 

in advance, went several times to Serampore and agreed to take 

3,750 rupees in full of all demands, and received a draft for 1,8S0 

rupees of that sum on I.ukee Kanth Burhal, and a draft for the 

rest on other persons. On the 21st of May 1813, the plaintiff 

was nonsuited in the Provincial Court, under section 12 of regu> 

iation 3, 1793, it appearing to the Senior Judge that he had 

brought an action in the Provincial Court whilst he had a suit 

pending in the Supreme Court in tl^e same matter. On appeal 

to the Sudder Dewanny Adawlut, the above order was reversed, 

and the Provincial Court were instructed to try the case de novo, 

and decide it on its merits; for although the propriety of refusing 

to hear a claim which was still pending in the Supreme Court was 

fully recognized, yet it appeared in point of fact, from a certificate 

of the Prothonotary, that the claimant had there discontinued his 

action. It appeared also that the defendant had landed property 

in the zillah of Hooghly. The case came to a hearing again before * 

the Provincial Court on the 25th of February 18L8, when judgment 

was delivered to the following effect: 

On the 4th of February 1799, Messrs. Perreau and Stephens 
drew a bill payable at the end of three ryonths for 5,000 rupees on 
Mr. Prager in favour of the plaintiff, which was endorsed by the 
defendant on the llth of the same month, and delivered to the 
plaintiff, and the amount of the bill was received from him; the 
plaintiff has at different payments received 3,275 rupees. 6 anas, 

15 gundas, out of^ the above sum, but fhe balance has never 
been paid : the defendant's allegation, that the plaintiff had agreed 
to cancel the debt on the payment of 3,750 rupees, and that he 
(the defendant) had once remitted through Lukee Kanth Burhal, 
the sum of 1,880 rupees, and the remmnder through other persons, 
cannot be credited; inasmuch as if any settlement had been made 
between the parties, some kind of document would-be forthcoming, 
or the defendant would have produced a receipt from the plaintiff 
acknowledging pavment in full: the evidence of the witnesses called 
by the defendant does not prove any settlement-uf-accounts between 
him and the plaintiff, nor the payment of any thing besides 1,880 
rupees, through Lukee Kanth Burhal, which the plaintifl’had Itimself 
allowed ; the plaintiff has however, in his claim, reckoned compound 
interest, which is contrary to section 7, regulation 15, 1793, Aid 
cannot be sanctioned; the sum of 576 rupees, 14 anas, men> 
tioned by the plaintiff in his claim, on account of expeaces in the 
Supreme Court, cannot be decreed, as this Court has nothing to 
do with the Supreme Court, neither can the diher contingent 
expences included in the claim, as the plaintiff has not produced 
any vouchers in support of them: as this is a dispute of old dat^ 
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1820 . the Interest of the original sum of 5.000 rupees has exceeded the 

-principal, and the interest on the sum of 3,275 rupees, received by 

Miiiinlicr the piaiiitifF, has also exceeded that sum. It seems therefore 
LmI, equitable to decide the case according to the Gunga Jumna (a) 
Ghose"™'** priiK'ipIe. The Court therefore awarded to the plaintiff 5,000 rupees 
principal, and the same sum interest, after deducting from it the 
* sum of 3,275 rupees received from the defendant, and interest to 

the same amount; and allowed the plaintiff to receive interest on 
the sum of 5,000 rupees principki, from the date of the suit, viz. 
4th of February 1809, till payment should be made, or until the 
int'erest equalled the principal. On appeal to this Court, there 
appeared no good reason for altering the decision of the Provincial 
Court, which was accordingly conKrmed; and the appeal by tbb 
Second Judge (Courtney Smith) dismissed with costs. 


1821. MOHUNT RUNJEET GEER, Appellant, 

--- versus 

Feb. 12 th. KUNHYA l.AL and others. Respondents. 

Hehlthat * THE appellant brought this action on the 31 St of January 1810, 
the institn- against the respondents and one Gomtee Geer in the Mirzapoor 
Zillah Court, to recover 1,999 rupees principal and interest, on 
recovery uf account of a loan, with interest thereon, from Aughun to the 6tb 
a debt be- of Mnugh of the year 1866 Sumbut. 

fore the -j jjg plaint set foith, tljat Gomtee Geer induced the plaintiff to 

above sum to the defendants, Kunhya hal and Ram- 
pavmcnt, is pershaud. by agreeing to become security for the payment of it; 
not a siif. but that those defendaiits had failed in business, and payment was 
ficient withheld both by them and by their surety. 

deprh-in^*^ 7'be defendants, Kilnhva Lai and RampersKkud, stated in reply, 
thrrrrfii. that before their business failed. Debee Churun, the plaintiff's 
tor of in- gomashta, came to their house, settled the accounts between 
the^debt**^*^ them, and took a bond for the sum now claimed; for the payment of 
has become ^ end of two years, they then mortgaged their dwelling- 

due; houire. Five days after this transaction, the plaintiff instituted 
though snf- the present suit, which is contrary to the customs of trade, 
ficient for and'the ipgulatioiis of Government, and therefore ought not to be 
allowed; for the 8th section, regulation 17, 1806, declares that 
fornoujuit. “ the Judge on receiving petitions in cases of this nature shall 
cause the mortgager, or his legal representative, to be fitrnished 
with a copy of it, and shall at the same time notify to him by a 
purwannn, under his seal and official signature, that if he shall 
ndl redeem the property mortgaged in the manner provided for 
by the foregoing regulation, within one year from the date of the 
notification, the mortgage will be foreclosed, and the property 

(«) This mode dT adjusting accounts was, until lately, almost exelnaively eon- 
fined to the Western Pruvincog. It conaiats in allowing the creditor interest on 
tlie original debt until the whole is liquidated, and the debtor interest at ilia 
tame rate on-Ida several instaimeuts. 
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fcold whereas the plaintiff had maliciously brought this dHion ^820. 
and ruined their trade and character, although t^y (Uue defen- 
daots) were willing to pay the debtVithin the term specified. Mohuot 

The defendant, Gomtee Geer, replied, that the plaintiff had 
represented in his petition that the other defendant had contracted 
the debt through his (Gomtee’s) means; but as the plaintiff had Lai and 
made a settlement of accounts, and had taken a fresh bond, for oiben. • 
the payment of which the other defendants dwelling-house had 
been mortgaged, he had nothingifurther to do with thebmatter, and 
the present suit did not affect him. 

On the 11th of May 1811, the Judge being of opinion, fon the 
■reasons stated in his decree, that the deed of mortgage mentioned 
by the defendants was informal, and that the plaintift’s claim was 
just, from the admissions of Kunhya Lai and Rampershaud, that 
the above sum was due to him from them, and for the payment of 
which Gomtee Geer had also acknowledged that he had become 
security, passed a decree in favour of the plaintiff, ordering Kunhya 
Lai and Rampershaud to pay the amount of the claim with costs; 
and in case of their failing to do so, directing the .sale of the house 
(which had come under attachment by the Court) and the proceeds 
to be given to the plaintiff, and if the money thus realized should 
prove insufficient to liquidate the whole of the debt, making Gomtee 
Geer liable to the payment of the deficiency. 

From the above decision, Kunhya Lai and Rampershaud appealed 
to the Benares Provincial Court, as paupers; and on the 26th of 
November 1814, the Judges of that Court observed, that the paper 
executed by the appellants in favour of the respondent was not a 
regular deed of mortgage, but a simple obligation; which declared, 
that if the money was not paid in t^o years the house therein 
Specified should be sold and payment made; that the respondent 
had admitted that he caused the appellants to execute the above 
deed for the purpose of securing the amount of the debt, and 
although he alleged that the deed did«ot partake of the nature of 
a mortgage, yet it was evident from his Seeping it for fire days, 
that he^had consented to it, and was satisfied with the security 
which it afforded; and therefore that the institution of this suit 
before the expiration of two years was contrary to the provisions 
Which it contained. But as the appellants had in that Court 
allowed the justice of the claim, and as more than two years had 
elapsed above the period specified in the obligation, and as the 
appellants statement that their business had failed in •consequence * 
of the respondents act, had not been proved, they were of opinion 
that the amount of the claim ought to be paid by the appellants,, 
and the Zillah Court’s decree confirmed, and that Gomtee Geer 
was still responsible, notwithstanding the obligation of the princi¬ 
pals. As the respondent, however, had sued without any actual 
default on the part of the appellants, it would be unjust to*make 
them pay costs and interest from the date of the zillah decree. 

They therefore ordered the appeal to be dismissed, the zillah decree 
to be affirmed, and the respondent to pay the costs of both Courts. 

'I he present appellant preferred a petition folfr a special appeal 
to this Court against the Provincial Court’s decree, on the ground 
of its not having awarded him interest on the amount decreed in 
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1821. his favour in the Zillah Court, and of his having been ordered to pay 
« — costs, which appeal was granted, and the case came to a bearing 

Mohiint before the Fourth Judge (S. T. Goad) who recorded his opinion that 

RuDj«et t]jg circumstance of the respondents having instituted this suit 

Kuahya Ijefore the expiration of the period specified in the obligation, was 

LmI and not a sufficient reason for the refusal of interest as allowed by 

otkeis. section 3, regulation 13, of 1796, but warranted the refusal of 

costs, and would have justified the dismission of the suit. He 
therefore w'\|:h the concurrence of the First Judge (W. Leycester) 
ordered the decree of the Provincial Court to be amended, award¬ 
ed tha appellant interest on i,999 rupees, at the rate of twelve 
per cent per annum from the date of the zillah decree, and made 
the costs of this Court payable by the respondents. 


1821 . KISHNANUND CHOWDREE and others, Appellants, 

__ versus 

Feb. 15th. -MUSGUMiWAUT ROOKUNEE DIBIA, Respondent. 


A widow 
(Hindoo) 
has no 
claim upon 
her step- 
grandson 
or her step¬ 
son's wi¬ 
dow for. 
mainte¬ 
nance, 
while she 
has a step¬ 
son living, 
who alone 
is bound 
to maintain 
her, even 
though 
the others 
are in joint 
possession 
with him of 
her hus¬ 
band's es¬ 
tate. 


THIS was a suit instituted by the respondent against the 
appellants in the Rungpore Zillah Court, on the 29th of May 1813, 
t(f recover 510 rupees per annum on account of maintenance. 

The plaint set forth, that on the death of Ramchunder ('huwdree 
(the plaintiffs husband) his own brother Ramanund Chowdree 
entered upon the hereditary estate ofjiergunna Minpoor, as well 
as tiiruf Ramchunderpoor and other mehals, which had been 
purchased with the profits of the above pergunna, in the name of 
Kishenchurid Chowdree, the piaintitf's step-son, and punctually 
paid the public revenue, maintaining all the members of the family; 
that afterwards, at the instigation of Hurischund and Kishnanund, 
who were also the piaintitf’s step-sons, Kisheuchund, with the 
consent of the parties,* drew up a deed of partition, allotting a 
seven ana share of the estate to Ramanund Chowdree, a four 
ana, five gunda share to himself (Kishenchund), and a two ana 
seven and half gunda share each to Hurischund and Kishnanund ; 
and they obtained separate possession of their respec tive poilions; 
that as the plaintiff had no children of her own, her thiee step'* 
sons Kishenchund, Hurischund and Kishnanund allowed her a 
maintenance; that after the death of Kishenchund, when the 
plaintiff was going to sue for the payment of her maintenance, 
which had been suspended, Jvdoorga (Kishenchund’s widow) and 
Hurischund and Kishnanund prevented her, and entered into an 
agreement to pay it, and did for two years allow her a small sum, 
but ultimately refused to continue to her any provision; that as 
Jydeforga and Kishnanund and Bhyrochund (after the death of 
his father Hurischund) enjoyed her husband's nine ana zemin- 
daree, and derived large profits from it, the plaintiff being deprived 
of subsistence, now sued to be allowed a stipend to defray the 
expences of food And raiment. 

Jydonrga Dibia and Kishnanund Rai, in their replies, stated 
that the plaintiff had lived with them for 25 years, but separated 
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in the year 1215 B. S., and had since received a monthly allow- 
ance of eleven rupees for her maintenance, although the sum of 
•even rupees and a half was amply sufficient for * Dund 

and that the present suit was wholly groundless, and had bew chowdree 
instituted at the instigatfon of, and in collusion with Ramanund, “d 
to defraud the other heirs. 'I’he defendant, Bhyrochund, suffered ^ 


judgment to go by default. -i. o-n i. k"®** D‘“ 

On the 16th of June 1816, judgment was given in the Zillab bis. 
Court in the following terms: Froth the answer of the Piftidit ot the 
Court it appears that the plaintiff is not entitled to any thing 
as a share, but she has a right to a certain proportion of the profits 
of the estate, for the purpose of defraying the charges of food and 
raiment and of performing the exequial ceremonies of her late 
husband. In her petition the plaintiff claims 610 rupees per 
emnum for these purposes, and the defendants in their reply state 
that they allowed her 11 rupees per mensem. In the account 
of disbursements produced by the plaintiff, she has estimated her 
expenditure at the rate of 50 rupees per mensem, which ex¬ 
ceeds the amount of 'the sum claimed in the plaint, and is dis- 
proportioned to the husband’s estate, as there are two other 
besides the plaintiff, who also have a great many relations, and the 
aemindaree is incapable of paying a like sura to them. Several m 
the items stated to be requisite are rated exceedingly high, anp 
some of the articles of food mentioned as being necessary are 
forbidden by the shasters to Hindoo widows. The surviving 
brothers and the heirs ii> possession of the two deceased brothers 
shares, however, should contribute, each in proportion to his 
interest, to the payment of 40 rupees per mensem, or 480 rupees 
per annum to the plaintiff, after deducting the sura of 2.5 rupees, 
which appeared from the receipts of 1219 B. b. to have been 
already paid ; but as no sum had been before settled and agreed 
on for maintenance by the parties, they should be answerable for 


their respective costs. • .hi 

The defendante appealed against this decision to the Moor- 
shedabad Provincial Court, and on the 22d of July 1818, the First 
Judge, finding from the vyuvustha of the pundit of the Court 
that the respondent was entitled to maintenance at the^ rate only 
11 rupees per mensem, was of opinion that the sillah decree 
ought to be amended; but in consequence of a difference of 
opinion between the pundits of the Ziliah and Provincial Cwrts, 
as to the right of the widow to perform the sradSha of her 
deceased husband, the two vyuvusthas were transmitted to the 
Sudder Dewanny Adawlut for the purpose of obtaining the opi- • 
nion of the pundits of that Court as to their relative accuracy. 
The vyuvustha of the pundits of the superior Court coincided 
with that of the ziliah law officer, in declaring that a wjjlow 
without children had a right to perform the funeral obsequies of 
her husband, in addition to her right of maintenance; that no 
turn was fixed by the law for a widow's naaintenance, but that 
.she was entitled to such an allowance as might J)e proportionate 
to the property left by her husband. The case came to a hear¬ 
ing again on the I7th of February 1819, before .the Third and 
Officiating Judges, who were of opinion that the ziliah decree 


< 
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ought to be affirmed, and it was affirmed accordingly, on tho^ 
grounds 6( the opinion of the ^ pundits of the Court below, and 
of the superior Court; and on its appearing that the net profiUi 
of the estate amounted to 6,236 rupees per annum, the appellanta 
were made to pay costs.. 

A special appeal to this Court having been admitted, the case 
came to a hearing on the 10th of January 1821, before the Fourth) 
Judge (S, T. Goad) who was of opinion that Kishnanund Chowdry 
alone should be responsible for Ihe widow’s maintenance in pro-- 
portion to the share of profits he enjoyed, the pundits having' 
declared, in answer to the questions of the Court, on the 18th 
of June 1819, that the step-son alone was liable for the payment 
of the widow’s maintenance, and that the wife and son of a step¬ 
son were not at all responsible; but at the request of the res¬ 
pondent’s vakeels, the case was again referred for the opinion of 
the pundits, who delivered the following reply to the questions of 
the Court: If the respondent’s step-son, the wife of her step¬ 
son, and the son of her step-son, obtain possession of the zemin* 
daree left by her husband, the wife and son of her step-son are 
not liable to the payment of maintenance, inasmuch as uterine 
brothers, on succeeding to and dividing their father’s property, are 
not enjoined by the shasters to give a share to their childless 
s^ep-mother, but they are enjoined to allow her food and raiment. 

'i he maintenance of a step-mother rests on her step-sons alone. 

Sricrishna Tarcalancara in his commentary on the Dayabhaga, 
treating of the partition between brothers by different mothers, 
says, that there is no provision for giving a share to the step¬ 
mother, because she is not the mother of all the sons'. For thia 
purpose there should exist the same degree of relationship 
among all the persons dividing, when each widow of the proprie¬ 
tor would have a share equal to that of her several sons. The 
same principle applies in assigning a maintenance. The son of 
her contemporary wifq is in' the first instance bouud to maintain 
his step-mother; in default of him, the son of the widow of the 
rival wife, and in his default the son’s son of the rival wife, ac¬ 
cording to the proximity of their several relations; but they should 
not be required simultaneously to support her, as that wonld be 
a deviation from the spirit of the law. In the opinion of Jimuta 
Vahana, the assignment of a share to the widow of the orig^inal 
propcietor, and of maintenance, are to be considered as resting 
with the person who is nearest in degree of relationship, and 
not with the more remotely connected coparceners. 'Ilie son of 
a rival wife, whether he has received the whole of his father’s 
estate, or a part of it only, must supply his step-mother with 
food and raiment, and other necessary expenoes for the perform¬ 
ance of her religious duties. This view of the case is confirmed 
by the doctrine of Menu and other legislators, who contend 
that a son is bound to maintain his father and mother, and may 
even commit a crime to effect this oi^ect. In fine, the son of tha 
rival wife should support his step-mother out of the ancestral 
or acquired property, nr out of both, and, if he should be dead or 
unable to do so, the duty should devolve on- the son of the stop* 
aon or other parcener, but not otherwise. This opinion is 
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formable to the "Daya Bhaga, Daya Tutwa, Daya CramaSungrakmt 
Vivada Bhungarnuva, and other boqks of law current in bengal. 

Authorities. —" Here, since the term mother relateft tu the 
natural parent, the step-mother does not participate, but she must 
be maintained with food and raiment.” Daya Crama Sungraha. 
*' When partition is made by sons no share need be allotted to 
the step-mother who has no male issue, but food and raiment 
must be assigned, for the late owner of the property was bound 
to support her." Vivada Bhungdrnuva. *' In childhclbd must 
a female be dependant on her father; in youth on her husband; 
her lord being dead on her son.” Menu. ** All the uites of th*e 
father are considered mothers.” Vasistha. 

“ Thus, if among all the wives of the same husband, one bring 
forth a male child, Menu has declared them all, by means of that 
son, to be mothers of male issue.” 

“ All the paternal grandmothers are declared equal to mothers.” 
Vyata. 

The Fourth Judge, after perusing the above legal opinion, gave 
judgment to the following etfe.-t: By the vytvugtha of the pundits 
of this Court, Mussummaut Jydoorga (wile of Kishenchutid, and 
proprietor of a four ana, Kve gunda, share of a nine ana zemin- 
dary left by the respondent’s husband), and Bhyrochund Chowdree 
(son of Hurrischund, proprietor of a two ana, seven gunda, 
two cowrie share) are exempted from the payment of any allow¬ 
ance the respondent. 'I he Judges of the Zillah Court and 
the JVloorshedabad Provincial Court have hxed the sum of 40 
rupees per mensem fur the respandeiii’s maintenance, with reference 
to the annual profits of the whole property; and have made all 
the three shareholders liable to the payment of tills allowance, 
fiut as Jydoorga and Bhyrochund Chowdree are exempted from 
contributing, Kishnanund Chowdree, the respondent’s step-son, 
is alone liable for her maintenance, whi<'h however must be pro¬ 
portioned to his share of the annual profits of the estate, which, 
on computation, amounts to 1,644 rupees; deducting therefore 29 
fppees, 8 anas, for the shares of Jydoorga and Bhyrochund from 
the 40 rupees per mensem, fixed by the Zillah Judge and the 
Provincial Court, there remain 10 rupees, 8 anas to be paid monthly 
by Kishnanund Chowdree to the respondent; and the Court are 
of opinion that the above sum is sufficient. The case having been 
referred for the opinion of the Chief Judge (W. Leycester) he 
briefly expressed his concurrence in the opinion delivered by his 
colleague, and a final decree was accordingly passed, amending 
the decision of the Provincial Court, and directing Kishnanund to 
p^y to the respondent duiing her life, the monthly sum of 10 
xupees 8 anas from the year 1219, B. S., after deducting the sum 
which the respundent had already received in cousequeuce of thf 
Zillah and Provincial.Courts decrees. * 
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mu ’ MUSSUMMAUT DOORPUTPEE, Appellant, 

. . . ^ versus 

Feb. 20tb. HARADHUN SIRCAR and ethers, Respondents. 

Lands nc- THIS action was instituted on the 4th of May 1816, by the 

brothers, in the Provincial Court of Moorshe- 
v‘d!>(i"Hin- ^'^bad, to recover possession of half an estate comprized in 
doo iiru* pergunnas UiiiidyanI, .lyasun, Chulterhalee, Chunderghatee, 
tilers will Rtibmun*GHOii and Kvbakui,'the triennial jumma of which wae 

deHtVbe'’ rupees. 

made into * * plaint set forth. that'Ramgnpanl Sircar, the grandfather of 
fniirsbares, the plijiitifls, had four sons, namely, tirMt, Annndeeram the father 
and one of tlie piaiiitiils, second, Bhiiggutraiii, third Raincoouiar, and fonith 
totlie ^‘“^baniohiin. 'I'he plaintifl s father supported his briithers en- 
* sentBiivf's ^be.y bv his own means, and disposed ot them in marriage. By 
/ifrncli bro- trading and farming to a great e.vtent the plai. tid’s father accu> 
tiler, unless niiilutud a large capital, and contiiuied to live as a joint aivd 
proved^bat family witl) his brothers. In 120 J B. S. hhuggutrum 

there WNS o'ame to years of discretion, and entered into the service of Rajah 
any iiuqiia- Ramkishen Buhadoor. in the year 1207 B. S. the pergnunas of 
lily ill the Hut dyaul and Jyasun were advertised lor sale on account of arrears 
labnuror public revenue; and the lesidence of the plaintiiTs Lther being 

funds Slip-, the former pergunna, and hearing a great deal of the capabilii- 

plirdbyone ties of the latter, he sent bis brother Uhuggutram with a person 
or more of named Piinchaiiiin Singh to make the purchase far him of those 
niuking the the substituted name of the latter individual. Acevr- 

•cquisiiioo. ‘Singly pergunna Hundyaul was ^loiight by Buggutrani in his 
own name tor the sum of 4,100 rupees, and pergunna Jyusnu 
in the name of Punchaiv’n Singh for the sum of .5,025 rupees, the 
funds being supplied by the pUiotifi's father. Soon after this he 
dispatched his servant Deenoorarn to make the purchase of 
Chntterhalee, which was also to be sold by public auction, and gave 
him a power of attorney to make the punhase in his name; but 
the form being irregular he was unable to present it, and conse^ 
tjiientiy was obliged to purchase the estate in his own name foar 
1,208 rupees. Ihelunds for this pun base were also supplied by 
the plaintifl'’8 father, partly raised by a mortgage of the purchased 
estate, which transaction was of course conducted in the name of 
Deenoorarn, who, however, executed .a deed admitting that he wae 
merely the nominal proprietor. The plaintiti’s father, on repre* 
sehting,the true state of the case to the public authorities, was 
acknowledged as proprietor of this and the other pergunnas. In 
the year 1208 B. S. Ramcoornar and Kadhamohun died childless, 
and in the same year died Ramgopaul and .Anundeeram, the 
plaihtifF’s grandfather, and father, the latter leaving three song, 
namely, Haradhun, Ramkomul, and Soorujnarain (the plainUfFs), 
who being minors, their uncle Bhuggiitiam got possession of the 
entire estate as proprietor, and as their guaidian and protector. 
Siiiisequently to the death of the father of the plaintiffs, their 
uncle, with the view of appropriating the whole estate, prevailedon 
the nominal purchasers of Chntterhalee and Jyasun to execute a 
deed of sale of them to him. At different times the other per* 
gunuas were bought at public sale, Chunderghatee in the name 
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the plaintiflT Haradhun, and Ruhmun Gaon and Kyhaku?, I82i. 

Jn the substituted' name of Futichanun JSingh. All these pur- - 

chases were made with the profits of* the joint estate, and during Mnssnm- 
the whole of this time Haradhun carried on’joint concerns of trade 
with his uncle Bhuggutrarn, and was li»ing in a state of union with HaVnjii'n 
him. Bhuggutrain having no child, adopted a boy iiainod Ram- sirrar sftd 
cliurn in the year 1222, and falling sick the same year at Monrshe- utbera. ' 
dabad, he made a will in favour of Haradhun, admitting that of 
the entire joint property one moiety belonged of right to him 
(Haradhun) and his brothers, and bequeathing to them a two ana 
out of the eight ana share of the property which appertained to 
himself. He further appointed Haradhun to be guardian of his 
minor adopted son, and then died. After Bhuggutram's death his 
widow in collusion with others, made an effort to get possession 
of the whole property, and applied to the Collector of Kajeshahve, 
who, in consideration of the entry of Bhuggutram’s name in the 
books, decided in favour of his widow and adopted son, and the 
estate was ordered to be placed under the charge of the Court of 
Wards. The plaint concluded by setting forth, that an ineffectual 
appeal had been made to the Board of Revenue against the above 
deci«ioii of the ('oilectnr. It was averred in reply by Musaumniaiit 
Doorpiittee and Rainchunder Talapatur (who had been appointed 
guardian of the minor), that the plaintiff’s father had no concero 
whatever with Bh'iggntram (the minor's adopting father), who * 
lived separate and apart from all his brothers, and made the 
acquisitions of landed property now claimed, solely and exclusively 
by his own means, by bond j^de private purchases. The defen¬ 
dants denied that any gift or will had been executed by the 
deceased in favour of the plaintiff*, as alleged liy him. Much con¬ 
flicting evidence, both oral and documentary, Was adduced by the^ 
parties ill support of their respective allegations. On the 21st of 
June 1817, the Second Judge of the Provincial Court decided in 
favour of the plaintiffs, on the following grounds: It is bighly- 
improbable that Bhug'gntram should, as alleged by the defend.ants, 
have purchased the perguIIna ofJyasnn from Pnnchaiuin Singh, 
and that of Chntterhalee from Deenooram, by private purchase. 

On the contrary, it is clear from the evidence adduced, that those 
lands were purchased jointly by Bhnggntram and the father of 
the plaintiff^ at public suction, between the years 1207 and 1208 
B. S ; because, after the former pergunna was purchased at pub¬ 
lic auction in the name of Punchanun Singh, that individn^al con¬ 
veyed it by a deed of sale to Kadbamohun, the uncle uf the plain- 
tiffi and caused such deed to be dulv registered, and besides, Bhug- 
gutram himself, in a former suit, alleged that he purchased the 
pergunna in question at public auction in 'the year 1207; and 
after the pergunna of (. hutterhalee had been purchased at public 
auction in the name of Deenooram, Aniindeeram took a writtea 
ohligadbn from that individual to the effect that he had made the 
purchase with his means, on his behalf, and for his benefit. It 
apr’ears also, from the evidence of thirteen witnesses adduced hy ‘ 
the plaintiff*, especially from the evidence of Punchanun Singh, 
that the pergunna of Jyasun wae bought at auction in his* 
name, that Aauadeeram, Uie father of-the plaintiffa^ aad Bhuggutr^ 
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1821 . ram, the husband of Doorputtee during the life time of Ramgopaol 
-— ■ their father, and Ramcoomar and Radhamohnn their brothers, were 
Miissiiiu* living together as an united'and undivided family, and with their 
nmiit Door-fmjjg pyrpjjaggjj £j^g pergunna of Hundial in the name of 
IJaradiiun Rhuggutrani, that of Jyasiiii in the name of Pnnchariun Singh, 
Sirchraiid and that of Chutteihalee in the name of Deeiionratn; that the 
•oilieis. father, from the capital he h id in his possession and by means of 
borrowing, supplied the funds for the latter purchase, thuta written 
acknowledgement was taken from Deenooram, to the effect that the 
estate was purchased bv him for Anundeeram, and thatPnnchanun 
Singh transferred by deed %>f sale the estate purchased in his 
name to Itadhamohnn, that all the brothers continued in joint 
possession, and that after the death of Anundeeram and Ra- 
dhamohiin, I'hngg'.tram caused deeds of sale of the estates 
in their n:.mes to le made in his favour, and {irociired his name 
to be registered as proprietor of them ; and that when Hara- 
dhun came of age, he took possession of the lauded and other jiro- 
perty joint'y with his uncle Dhnggntrarn, and legolarly enjoyed the 
piofits. 'Ihe will executed bv Bhuggntram has iieeii fully proved, 
and it has been also proved, that Dooiputtee a* knowledged its va¬ 
lidity; but there is no necessity to enquire i-to its validity or other¬ 
wise. for as theie is abundant testimony to prove th tt the family 
was joint and undr. ided, the p’ainiiffs are at all events entitled to 
•one moiety of the estate in right of inheritance 'Ihe surplus two 
ana share which they claimed in \irtue of the will was devised to 
them on condition of their educating the minor adopted son of 
Bhnggutram ; but in consequence^ of existing differences, and 
another guardian having been aptiointed, this condition cannot be 
fulfilled by them, and thqy have therefore relinquished the claim 
to this portion. The plaintiffs were therefore declared entitled to 
one moiety of the estate, consisting of pergunnas Hundval, and 
the other pergunnas claimed. I'he appellant and Nnndkisbore 
Nundeefwho had since been app-inted guardian to the minor), 
being dLssatisBed with the above deci.sion, appealed from it to the 
Court of Sudder Dewanny Adawliit. .Shortly after the admission 
of the appeal, the minor (Ramchund) deceasing, Miissumuiaut Duor- 
puttee was allowed to conduct the appeal, as his next heir and 
representative. 'I'he Fourth and Officiuting .Judges (S. T. Goad 
and W. Dorin) before whom the apoeat was heard, made the fol¬ 
lowing comments on the evidence adduced : It has been e!ttabli>hed 
both by ^ral and documentary evidence, that the estate of which 
the respondents claim one inoietv was not acquired by Bhuggut- 
ram by his own exclusive industry, and his own exclusive funds. 
The meAa/s of linndyal, Jyasun and Chntterhalee, were acquired 
at a time when all the four brothers (sons of llanigopaul) were liv¬ 
ing together as a joint and undivided family, and we e trafficking 
vwith joii.t stock. 'I'his was about the year 1207 or 1208 B. S., and 
at that time thev were all in possession of lands as coparceners. 
In like manner the three other meAa/s of C hnnderghatee, Biihmun 
Gaon, and Kybakul, were purchased between the vears 1211 and 
1219 by means of the joint funds of the copartners. Such parts 
of the estate as had been purchased at public auction w ere after¬ 
wards recottveyed by the aominal to the real purchasers. That 



GASES IN THE SUDDER DEWANNY ADAWLUT. 


lands were purchased with the joint funds is clear from Ihe i82l. 
evidence of the witnesses of both parties, as well as from the docu- ' 
meiitary evidence: especially from'the will of Bhugguy'am, 
which there is a distinct admission of AnuAdeeram’s right of par- 
ti' ipdtion. as well as from the answer of the same individual in a Uaradhtm 
former suit, in which the same admission is unequivocally made. Sircar and 
It also appears that Ramcoomar. the third son, died childless, others, 
leaving a widow, in the year 1208 B. S., after the purchase of the 
mehtils Hiindyaiil, .lyasun, and Chutterhalee ; that in the#ame vear 
Radhamohnii, the fourth son, also died childless, leaving a widow ; 
and lastly, that Aiuindeeram died in the same year, leaving three 
sons (the respondents) and his brother Bhnggutram, the husband 
of the appellant. In the year 1222, Bhuggutram died, leaving 
his widow and an adopted son Ramchiiriin, he being at the period 
of his death living with his nephews (the respondents) as a joint 
and undivided family. The adopted sun has since died, 'there 
being then surviving of Raingopaiil’s family, the three sons of 
Anundeeram, who are the respondents, the widow of Bhnggutram, 
who is the appellant, and ths widows of Ramcoomar and Radha- 
mohun, the Judges deemed it advisable to consult the pundits as 
to the mode in which the estate should be distributed among the.'C 
survivors. 'I'hey were actcordiiig’y dc'ired to expound the law on 
this point, according to the doctrine current in Bengal. The pun¬ 
dits replied by stating that the proper mode of distributing an es¬ 
tate acquired by a joint and undivided family, was to ascertain the 
quantity of funds and labour supphed by each individual member 
of the (hmily, and to apportiqn the shares accordingly; but that 
where this fact was not to be ascertained, the rule is, that the pro¬ 
perty should be equally divided among tlje cop ircensrs; according 
to which rule, the three sons of Ainindeeram, the widow of Bhug- 
gntrani. .and the widows of Ramcoomar and Radhamohnn, were 
entitled to the portions of those whom they represented respectively. 

After per ising the above opinion, the Judges, on the 20th of Fe¬ 
bruary IS2I, recorded their judgment, that'as it was impossible 
to ascertain with any degree of accuracy the quantum of labour 
and funds supplied by each of the brothers, it was equitable to dis¬ 
tribute the property agreeably to the rule laid down bv the pundits 
among the survivors. A final decree was accordingly p-assed 
amending that of the Court below, and awarding one share of the 
estate to the appellant, as widow of Bhnggutram, one share to 
the respondents as sons of Anundeeram. and one share e^ch ti/'the 
widows of Ramcoomar and Hadhaniohiin. Both parties were or¬ 
dered to accnnnt to the widows of Ramcoomar and Badhamuhun 
for the mesne pr.ifits of their shares during the period of their 
dispossession, and the appellant was ordered in like manner to 
account to the respondents for the mesne profits of their share. 

The costs were made payable by the parties respectively. o 
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»82l. ARMAN PANDE and others. Appellants, 

■ versus 

Feb. 20ih. NOURIMTUN KOONWUR,* (widow of Btja SiNOH, deceased, 
and guaidian of his inmor son Kiietur Sinoh), Respondent. 

Iiirnscof R ON the 31st of January 1815, Byja Singh brought an action in 
snip of land the Patna City Court against Arman-Pande and Jeol.al flat fop 
Jltion of**' of 0"® of mouza Muhwar Khas, situate in per¬ 

ils beingr guiiiia Sbahpoortneer, the trieimiai revenue of which was stated 
cancelled in to be 565 rupees. 

theeveiitof ‘It was stated in the plaint^ that half the mouza in question bc- 
caL^mO’ longed to the plaintiff, and the other half to one Oodlioo Singh; 
ney bpiny and that they had, in the Fuslee yeur 1212, jmned in making a 
repaid wiili-conditional sale of It to the defendants,' in consideration of their 
ifi nine having advanced them a loan of 1,001 rupees; that long hefoie the 
cuhiplnied specified, the plaintiff tendered lep.iyment <if the money 

at the same borrowed, re-inesliiig a receipt for he same, and that his half of 
timcliyaa the estate should be given up, with which re piest loweter the 
‘'r^on*thc refused to comply: whereupon the plaintiff was de- 

pa^to'f the *’f depositing the money in Court, bnt he was informed by 

sellers that •b® Judge that there was no necessity for that, as the conditional 
a portion sale could not become absolute, agreeably to the provisions of 
**ert*^so”* •'®o®l®tion 17, 1806, tiniil the purchaser should present a petition 
sold^vhich ® V^V***® of one vear should i-e served on the seller, but that 
had been the-plaitititf was at liberty, if he pleased, to institute a regular suit 
previously for ihe immediate lecovery ol his share, which proceeding he now 
adopted accoidingiv. , 

deemed The detail ol the transaction as given hy the defjndant, Jeolal 
within three *3* as follows : On tfae 16rh of Kartkk, Oodhoo Singh, pro- 
tnonths, or pnetor of one hall of the mnuza in dispute, having fixed the sum 
riiereofiiiatrupees, 8 ana^i as the price of his share, took from him 
theroadi- ^*^® <l‘*f®f>daiit) the sum of 50 rupees, and gate him a written 
tional sale 3g'6ement that he would wiihin the space of two nmnihs execute 
shall iiiime-a formal deed of sale ;*bnt in consequence of ibe existence of dts- 
mSuso* P"*®s bim and the platntilF, he (Oodhoo Singh) had re¬ 
lute, held, to many excuses, and delayed the performance of his promise 

that such for three yeais and seven inonihs; at length matte s being arnica- 
contract bly adjusted between them, the plaintiff sold his share for 5{)0 
^eiiforc^ rupees, 8 anas, to Arman Fande; and Oodhoo Ningh sold hi* share 
aabein(( 'I'.',**'’ Jiiolal, for the same sum. leceiving the difference of what 
unjuat to- h® had for/nerly received. The deeds of sale for both shares and 
wards the the receipts were made out on the same paper and registered at 
SnSyfo ''l'‘®f the date on which Oodhoo Singh originally 

the prov-i- '■®f‘e‘'ea »he purchase money, bin in the same month and \ear, he 
sions of moitgaged eighteen beegas of land situated in Lut-efahad, a- 
dependency of Muhwar, to Ishq Oollab, Akioo Mnhtnon and Dyal 
> • Chfiwdhree, lor a loan of-one hundred and fifty-one tupees, aad^ 

there being this incumbrance on the estate, the plaintiff and 
Oodhoo Singh, at the time of the transaction with the defendant 
and Arman ande, took Irom the latter an engagement that the 
sale was not to be considered absolute until nine years after date, 
they themselves entering into another engagement that they would, 
on or before the full moon of the znonlh of Bhadoon of the sneno 
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year (1212 P. S.), procure from the mortgagees and deliver up to i62li. 
sthe conditional purchasers the mortgage deed for the eighteen bee- 
gas above specified, or in the event of th^ir inability to do so, that Arman 
the obligation executed by the defendant and Arman Pande should Py'ile 
be considered void and of no effect, and the coiiditioiral sale should ^'ounipuu 
become immediately absolute. As they failed in the engagement, Koonvrur.-, 
it became necessary for the defendant and Arman Pande them¬ 
selves to redeem the mortgage, which they did accordingly, by 
paying to the mortgagees the sunf borrowed from them.* Ocmhoo 
Singh has since executed a written obligation in his favour to the 
effect that the nuuditional sale had become absolute, and the 
defendant therefore has nothing to do with the piaintiff. 'lire e ther 
defendant. Arman Pande, made a defence nearly to the same effect; 
but added that after the redemption of the mortgage of the eighteen 
beegas by himself and the other defendant, the plaintiff' also gave 
an acknowledgment that the sale had lawfully beewne absolute, 
and that this acknowledgment and alt the other documents in the 
case were with Jeolai Rai, in collusion with whom the plaintiff’had 
brought the action ; and lastly, that had there been any foundation 
for the plaintiff's claim he would undoubtedly have been joined in 
it by Oi dhi.o Singh. 'Jhe plaintiff, in replication, wholly denied 
that be had ever made any declaration that the sale had become 
absolute: he stated that the mouza in question was the paternal 
property of himself and Oodhoo Singh, that it was never divided,' 
blit by the advice of his father registered in the name of Oodhoo 
Singh alone; but as by the niismanagemeut of this iudividiial the 
astate fell into arrears, and w^s about to be sold by public auction, 
it became necessary to burrow money, and the plaintiff ^as about 
to borrow a sufficient sum from Prankishpn Paiide, father of Arman 
Pande, on the security of a couditioual sale, when that pereon 
ctated that he would rather be joined in the transactiou by Jeolai 
Rai, with whom he had some pecuniary concerns, and with whom 
Oodhoo Singh had also been in treaty for an advance of money on 
the same security; "that the deeds were not* drawn out separately 
with the view of avoiding expence; that the plaintiff'was all along 
willing to pay his share of the debt due to tlie mortgagees, which 
he tendered before the expiration of the stipulated period to the 
defendant and Jeolai Rai, and when they refused it, to Ishq Oollah 
and the other mortgagees, who all, one after another, declined to 
receive it, on the plea that their dealings were with Oodhoo Singh 
alone; that the plaintiff then t.)ok the amount to'the Ca;|Eee of'the 
pergunna, and wished him to receive it in deposit, but on his re^ 
fusing to do so, the plaintiff caused him to register the date on which 
the tender was made, and deposited the money with a neighbour 
named Hiirdhee xMuhajun, with whom it now is,, at the service 
of any of the parties who may be entitled to it; that inasmuch as 
the mouxa is held in joint tenancy, the plaint'itf was necessitat«<> to 
bring his action against boUi defendants; otherwise, in reality and 
point of fact, he had no claim against, and no transaction with, 

Jeolai Rai. Arman Pande rejoined by denying the tender, and 
insisUng that he had no separate transaction with the plaintiff. 

Jeolai Rat rejoined by reasserting that his share of the transactioa 
.was eptirely distinct and separate from thal of the other defindant, 



80 


CASES IN THE SHDDER DEWANNY ADAWLUT. 


1821. that he had nothiag to do with the plaintiff, and that his concern 

-was with Oodhou Singh ahine. On the 30th of July 1816, the 

Annan Odici iting Judge uf'the Patna City Court gave his judgment in the 
Pillule and following terms: The 'defendants admit that their purchase of 
Nouniitun fands in dispute was originally a conditional purchase only, 
Kudnwur. hut they bring forward a written engagement executed by the 
plaintiif and Uodhoo Singh to render the condition inoperative 
and the sale absolute They allege that the terms of the engage¬ 
ment liotchaving been fuifiiied,*the plaintilf’s right and interest in 
the lands have ceased, lint, in point of fa-’t, the engagement exe¬ 
cuted by the piaintifi* cannot be held to have the etlect of doing 
away the condition under which the purchase was made. It is not 
the usual or regular conr-e of proceeding in case of a conditional 
sale that the condition contained in the deed shoulchhe avoided by 
the execution of another instrument; besides, it appears that ac¬ 
cording to the terms of this engigement it was stipulated that the 
mortgage on eighteen beegas of land, comprised within the estate 
coiiditionaily sold, should be redeemed a \erv short time after the 
date on which the conditional sale was made; and it has been 
proved by evidence, th it within the stipulated term the plaintiff 
did actually tender to ihe mortgagees half the nionev borrowed, 
which they refused to receive, ou the plea that the whole must 
be repaid at once. Two of the mortgagees admit this fact. The 
•engagement therefore aiddui ed by the defendants as having been 
executed by the plaiutifT ought not to operate to exclude him from 
possession of his portion of the estate, or to have die effect of 
converting the conditional into an, absolute sale. But as the 
estate in dispute is held in joint tenancy, and as, when it was con¬ 
ditionally sold there was^nu attempt made to separate and define 
the shares of the respective sellers, the plaintiff cannot be entitled 
to recover possession until he repay in the first instance the entire 
amount of the purchase money as specified in the deed of condi¬ 
tional sale. He therefore decreed that the plaintiff should pay to 
the defendants the sifm of 1,001 rupees, and* enter on possession 
of the entire mouxa, of which he should be considered the sole 
proprietor, unless his partner Oodhoo Singh preferred, without 
delay and without reserve, to reimburse him in the moiety of the 
sum which had been advanced by the plaintiff on his account. 
The costs were made payalde by the parties respectively. 

The defendants being dissatiatied with the above decision ap- 
peifed tI\eiefroin to the Patna Provincial Court, and Jeolat Rai 
deceasing after the admission of the appeal, was succeeded in the 
prosecution of it by his sons and representatives Hoomeil Rai, 
Phouleil Rai, and Gunga Bishen. At this stage of the proceedings, 
Oodhoo Singh, the partner of the original plaintiff, came forward 
and petitioned to be admitted to a participation tii defending the 
appeal, on the plea that he was proprietor of a moiety of the 
estate, and had in compliance with the decree of the City Court 
deposited his portion of the purchase money due to the original 
defendants. I'he prayer of this petition was complied with, and the 
necessary proceedings and pleadings having been gone through, 
the Senior Judge of the Court of Appeal gave judgment in the 
following terms: 'i'he appellants have not satisfactorily proved 
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the respondents did really make any written acknowledgment 
of the coiididonal sale having become bond fide absolute. Had 
such an acknowledgment been execeted, it is most probable that 
it would have been duly registered, and the deed of conditional sale 
canceled. The subsidiary obligation relative to the eighteen bee- 
gas of mortgaged land comprised within the estate conditionally 
sold, is in reality repugnant to the spirit of the provisions contained 
in section 8, regulation 17, 1816; and it was possible moreover 
(hat the fulfilment of the conditioi) contained m that obligation 
might not have been in the power of the obligors, as the mortga¬ 
gees might have refused their consent to a redemption of the mort-t 
gage. Under these circumstances there appears to be no good 
and sufficient reason for interfering with the decree of the City 
Judge. He further directed that the respondents were at liberty 
to sue the appellants for any excess which they might suppose 
them to have realized from the profits, after refunding to them>^ 
selves the money advanced to the mortgagees with interest, 
and that the appellants were at liberty to sue the respondents in 
the event of their not having realized the sum advanced by them 
to the mortgagees, with interest from the profits of the estate con¬ 
ditionally sold. 

Arman Pande and the successors of Jeolal Rai being still dis¬ 
satisfied, presented a petition to the Court of Sudder Dewanny 
Adawlut, praying that a special appeal from the above decision 
might be admitted; and the reasons assigned being considered suf¬ 
ficient, an appeal was admitted accordingly. Shortly afterwards 
Byja Singh died, and his widow Nournttun Koonwur appeared as 
the respondent on her own be'Aalf, and on that of her minor son 
Khetur Singh. Oodhoo Singh was not made a party by the 
appellants, but he presented a petition to the same effect as that 
which he had preferred to the Provincial Court. On the 20th of 
February 1821, the Fourth and Officiating Judges (S. T. Goad and 
W. Doric) after an attentive perusal of the evidence and pleadings, 
recapitulated the substance of the case, and delivered their judg¬ 
ment in the following terms: The respondent, who was formerly 

5 lain tiff in this case, brought an ac tion against Arman Pande and 
eolal Rai, to recover possession of half of mouza Muhwar, on the 
ground that he (the plaintiff) and Oodhoo Singh, his partner (joint 
proprietor of the mouza in question) had, on the 6th of Jeth 1212, 
F. S., conveyed the same by a deed of sale for the sum of 1,001 
rupees to defendants, taking from the purchasers at the same time 
a written obligation, that in the event of the purchase inonly being 
refunded within the period of nine years, the sale should be can¬ 
celled. This transaction seems to be clearly of the nature of a con¬ 
ditional sale, which is in frequent use in the province of Behar. It 
also appears, that before the execution of the deed of sale, eighteen 
beegas of the lands sold had been mortgaged on a loan of 15J 
rupees to one Ishq Oollah and other mortgagees. Arman Pande 
and the other defendant declared that the plaintiff and his part¬ 
ner executed to them, on the same date as above, a writing, under¬ 
taking that by the full moon of the itionth of Bhadoon 1212 F. S., 
the^ would redeem those mortgaged lands, and in the event of 
their failing to do so, that the obligation executed by the purchasers 

TOl.. HI. M 


J8SI. 


Armnn 
Pjinde and 
others, v. 
NouruttUa 
Kooowur. 



82 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1820. 

Arin»a 
pHiktIe and 
others, v. 
Noitriittiin 
Kupawur. 


to»cancel the sale in the event of repayment of the purchase money 
within the period of nine years, should be void and of no effect, 
and the conditional sale should immediately become absolute. 
I'he defendants further*alleged, that the mortgaged lands were not 
redeemed within the period stipulated, in consequence of which the 
defendants themselves repaid to the mortgagees the money lent by 
them, and thereby redeemed the mortgaged beegas, and converted 
the conditional into un absolute sale ; and that, subsequently, the 
plaintiff himself, and his parti^r. had acknowledged the fairoess 
and validity of the transaction. From the proofs advanced in this 
case, it is evident to the Court, that the undertaking to redeem the 
mortgaged lands, alleged to have been executed by the plaintiff and 
his partner, were really so execute^, and it is equally clear, that in 
consequeuce of their having failed to make good their engagement, 
the defendants redeemed the lands for them. But a doubt exists 
as to the authenticity of the written acknowledgments alleged to 
have been executed by the plaintiff and his partner, admitting 
that the estate had become fairly and absolutely sold : had this 
been the case, the written obligation executed by the purchasers 
would have been cancelled. In the opinion of the Court, the inten* 
tion of the plaintiff and his partner was merely to borrow money on 
the security of their estate. As to the mortgage transaction, ad> 
mitting the fact to be as stated by the defendants ; admitting that 
the plaintiff aiid his partner entered ii to a written undertaking, 
that in the e' ent of their not redeeming the mortgaged beegas in 
iihadoon 1212 F. S. (that is about three months from the date of 
the undertaking) the sale, which otherwise would not have become 
absolute for nine years, should be'perfected in three months, still 
such a transaction cannot be upheld, as it bears on the face of it 
manifest over-reaching atid injustice towards the plaintiff and his 
partner. Besides, as a case of conditional sale, which in point of 
fact it is, it cannot stand, consistently with the provisions con¬ 
tained in regulation 17, 1806, uhich are applicable to this spe¬ 
cies of contract, and^agreeably to which nO'conditional sale can 
become absolute without the prescribed notice of one year to iha 
seller. For these reasons, therefore, it was decreed that the re¬ 
presentatives of Byja Singh (the original plaintiff) and his partner 
Oodhoo Singh were entitled to possession of the property in dis¬ 
pute, on payment of the principal sum of 1,001 rupees, leaving the 
profits of the estate enjoyed by the appellants to be held as a set off 
to,their claim of interest, and on payment also of the principal sum 
of 151 rupees, with interest to the same amount, to reimburse the 
appellants for the amount advanced by them to the mortgagees. 
The decree of the Provincial Court was amended accordingly. 
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JOWaHIR SINGH, Appellant, 18«1. 

versus* 

CHUNDERNARAIN RAI (his Mother),.and RADHAMADHO Marcli26th. 

GHOSE (his Guacdiau), Respondents. 

THE appellant sued the respondents in the Piirneah Zillah f" •*'•»* , 

Court on the 15th of March 1809, to recover 1,208 rupees, princi- 
pal and interest, on account of the proceeds of a haut called minor laiid> 
Gunge Shukrbaree in perguntia Sheershabad. * iioUivrand 

'I'he plaint set forth, that although the above pergiinna, which 
was the property of the minor defendant, Ghuiidernarain, had u^recovw 
been fanned by the Collector to the plaintilF for ten years, from rents undu* 
1210 to 1219, B. S: the defendants had taken possession thereof, ly levied 
claiming it as the farm of one Gunganarain Mujmooadar deceased, 
and causing the net profits of it, whi(;h amounted annually to the “be’former 
sum of 207 rupees, to be paid into their own treasury, instead of held that * 
into that of the pergunna cutcherry ; that the plaintiff had sued Oie latter la 
one Goiireechurn, who was the ostensible under tenant of the 
aforesaid Gunganarain, in whose name the defendants had realized in. 
the profits, and on its being proved th.it Gunganarain was dead, staave, not- 
that Goureechurn was not actually his under tenant, and that the wiihsraiid* 
defendants in reality were in possession and enjoyment of the kaut 
and its profits, obtained a decree on the 30th of July 1807, since MtCdnedio 
which time he had been in possession of the haut, that the plain- mnjoriiy 
tiff therefore now sued for mesne profits from 1210 to the 30th of l>*-f<)re tlie 
Phalgoon 1215 B. S., (the period it had been possessed by fit® 
defendants) which according Ao the account produced, amounted 
to 865 rupees principal, which sum, together with 343 rupees for 
interest, ibrmed the sum now claimed. * 

The defendants, in reply, denied that they had been in the 
possession and enjoyment of the profits of the haut of Gunge 
iShiikrbaree, and stated that the records of the Collector’s office 
would prove tiiat it ;was held by Gunganaraip Mujmooadar, under 
an istimraree tenure ; that when the plaintiff sued Goureechnrn 
as the under tenant of the istimrardar, to obtain possession of the 
.haut, he was unable to prove either that Gunganarain was dead, 
or that the defendants had, under a fictitious name, enjoyed 
the profits of it; and that the decree obtained by the plaintiff on 
that occasion awarding him possession of the property in dispute, 
and against which Goureechurn had made no appeal, did not 
affect them. « 

The papers of this case were afterwards sent from the Dinage- 
poor Zillah Court, for decision to the Second Register at Malda, 
who on the 24th of December 1817, observed, that although it had 
not been clearly ascertained in what year Gunganarain died, it 
appeared from the decree filed by the plaintiff, that after his death 
the profits of the haut, which was a part of the plaintifTs farm, wcfi-e 
enjoyed by Chundernarain, and that from the depositions of the 
plaintiff’s witnesses, it appeared that he had been out of posses¬ 
sion of the hunt from 1210 to Assar 1214 B. S., during which time 
the annual profits were 201 rupees. He was therefore entitled to 
profits at that rate for four years and three months, which amounted 
to 836 rupees, and to 333 rupees interest thereon, aliogethee 
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18^1. I,]71 rupees, 14 anas, 2 guiidas, 2 cowries ; but as it appeared 

- - - — that Chuiidernarain Rai had become ol‘ age, and was in the 

Jovvaliir enjoyment of his property, and that the guardianship of Radha^ 

8injrh, «. madho Ghose had ceased, and as his mother was a woman living 
nariniiltai retirement, he passed a decree directing Chuiidernarain alone 
•Slid Kadba- to pay the above sum to the plaintiff, with interest and costs, 
madho Chitndernarain Rai appealed to the Moorshedabad Provincial 

Gho^e. Court, and on the 22d of August 1818, the First and Fourth Judges 
passed a* decision to the folio'wing effect: Duiing the year in 
which the plaintiff represented the defendants to have received 
tlie produce of the haut of Gunge Shiikrbaree, Chuiidernarain was 
a minor, and his zemindaree was under the charge of the Court 
of Wards. Radhamadho Ghose had been appointed his guaidian, 
and a sum allowed by the Collector fur hisexpences. If therefore 
the guardian, Ifadhumadho Ghose, in addition to the aliove sum, 
collected and expended the pioduce of the haut in question, he, 
and not the appellant, was leAponsible; besides, when the Collector 
gave the above peignnna in faim to the respondent, he presented 
him with a statement of what it contained, in which statement 
the haut of Ciunge ibhiikrbaree was included, and from which 
he might have leaint that it constituted a part of his farm. If 
therefore he did not obtain possession of the above haut, in conse¬ 
quence of the proceeds of it being collected by the defendants, he 
’ought immediately to have represented it to the Collector, and to 
have sued the guaidian. But as he had not dune so, Chiinder- 
narairi was not lesponsible. 'fhey therefore passed a decree in 
favour of the appellant, reversingc the decision of the Second 
Register at Malda, and dismissing the claim with costs, and 
referred the respondent, i/he had any claim to mesne proBis, to an 
action against Kadhamadho Ghose the guardian. 

7'he present appellant preferied a petition for a special appeal 
to this Court, which was granted, and the cause came to a hearing 
before the 'I'hiid and OfHciating Judges (S. T.^Goad and W. Doriti) 
whose final jndgmen't in the case was recorded to the following 
purport: It appears, that in the vear 1210 B. S., the pergunna of 
Shershabad, which was the zemindaree of Chuiidernarain Rai, ona 
of the respondents, was, in consequence of his being a minor, 
farmed by the Collector to the appellant for ten years, who, on ac¬ 
count of not obtaining posse.'sion of the haut of Gunge Shukrbaiee 
sued one Goureechuin, the ostensible tenant, and obtained a decree 
in tlie Piurneali Zillah Court on the 30th of July 1807, declaring 
him entitled to the possession and enjoyment of the profits of the 
above haut. Il had been proved that the property in question was, 
as stated in the plaint, a part of the appellant's farm, and that the 
prohisof it from the year 1210, to the 16ih of Srawun 1214 B. S. 
had been collected (as admitted) by the gomashtus of the zemin- 
diRr. to defray (as they stated) his domestic expences, but it had not 
been proved that the sums so collected had been bond ^de expended 
in that way. As, however, in the year 1210 B. S. the zemindar 
was only eight years old, and a guardian had been appointed for 
him, if the profits of the haut had not been enjoyed by the farmer, 
and had been expended in an unauthorized manner, the fault 
was not the zemindar’s but the guardian’s, and he was rospon* 
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lible. If, on the other hand, it could be proved that the sums col- 1821. 

lected were really employed to defray the domestic expences of the -* 

minor, and if such expences were proper apd reasonable, the guar- Jowahir 
dian might recover the amount from the zemindar, but if other- 
wise expended, he alone was responsible, and had no just claim to g^rain Ral 
reimbursement. They therefore passed a decree against Radha- and Radha-, 
madho Ghose, in favour of the appellant, reversing the judgment of madbo 
the Provincial Court, and ordering the decree of the Register to be Gboae. 
amended, awarding to the appellanl the amount of his chiim with 
interest from the date of the decree till payment should be made by 
Radhamadho Ghose, who, if he could prove that the sums realized 
had been expended for the use of the zemindar, was at liberty, 
if he thought proper, to sue that individual for reimbursement. 


KOONJBEHAREE LAL, Appellant, 1821. ‘ 

versus " "" 

GOVERNMENT, Respondent. March2$tb. 

THIS was a suit instituted by the appellant in the Patna Pro- The surety 
vincial Court on the‘20th of February 1816, against the respon-ficti- 
dent, to recover 14,445 rupees, 10 anas, proHts for eight years o^jg^note*^* 
talook Burreerah Hureesing, in pergnnna Tnlleah, in the Zillah of tied to sue 
lirhoot, from the beginiiing of Cheyt 1213 to 12'20F. S., and for profits, 
10,110 rupees, 10 anas, interest thereon, from 1214 to the end of the plea 
Poos 122.3 F. S., total 24,5.56jupees, 14 anas. ' leMVhad 

The plaint set forth that Bie plaintiff, in 1211 F. S., obtained been unjust- 
the above talook at u. jumma of 6,883 rupees, 3 anas, from the.lycancelledg 
Collector(Mr. James Rattray)on a ten years lease, until 1220 F. S., that ha 
under the name of Modee Lai Mutusuddee, on his own secuiity; 
that the pottah and kuhooleeyut of the above talook weie drawn real lessee, 
put separately by the Collector in the name of Modee Lai, subject 
to the approval of thS Government and the Board of Revenue, and 
given to the plaintiff', who obtained possession and paid the reve- 
.|Lue; that afterwards Apurtvanna, dated 20th of August 1804, was 
Issued by the Collector in the name of Modee Lai, notifying that 
tl^ Government and Boaid of Revenue had approved of the lease 
ton years. The plaintiff, in consequence of the revenue of the 
pergunna having been collected in advance by the Collector’s 
mumeens and the teksildars^ previously to his, obtaining possession, 
presented a petition to the Collector to deduct the sum *collected 
by the above persons; that Gouree Dutt was consequently ap¬ 
pointed an, aumeen to examine the accounts of the talook ; and 
the Collector ffnding from the report made by him, that after de¬ 
ducting the wages of the aumeens and tehsildars, and the money 
received by himself, the sum of 762 rupees was. due from ^e 
aumeens and others, ordered on the 19th of October 1804, the above 
■um to be remitted, and accordingly it was deducted from the year 
Government revenue; and the remainder of the revenue for the year 
1211 F. S., was received from the plaintiff, to whom the Collector 
gave an acquittance for the whole year; that in 1212 F. S., the 
Collector (Mr. Robert Graham) issued an advertisement, notifying 
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the sale of talook Bishenpoor, the plaintilTs milkeeyut, on account 
> of the above sum, which was claimed as due, although it had been 
remitted; but, in consequence of a petition presented by the 
plaintiff under the name of Modee Lai to the Board of Revenue 
and the Zillah Judge, the sate was deferred according to the 
precept of the Court, and the revenue of that year was paid ; that 
when, in 1213 F. S., the Collector again issued a node-; demand-* 
ing the above sum, the plaintiff sent the money by the hands 
of Modee* Lai, who having explained the circumstances of the 
remission of the above amount, petitioned the Collector to receive 
it*as a deposit, but he refused to take it, and, disregarding the acts 
of his predecessor, attached and advertised the plaintiffs milkeeyut 
for sale, on the plea that there was an airear of 3,828 rupees down 
to Pkalgoon 1213 F. $•, but on its appearing that no such sura 
was due from the plaintiff, the sale was postponed according to 
the order of the Board; that although the Boaid.in consequence 
of plaintiff' s petition, consideied the claim for the arrear of 1211 
F. S., improper, and gave oiders for the remission of it, still the 
Collector would not give possession to the plaintiff, although 
the terra of the pottah had not expired, but made a settlement for 
it with the proprietor, on which gioiinds he now sued to recover 
the profits of the lease of which he had been unjustly deprived. 

The defendant, in reply, stated that Modee Lai in whose name 
the lease was granted, was not the plaintiff iii the present suit, nor 
had he transfer!ed his tight to the plaintiff, who was his surety; 
and theieforethat the claim for indemnification of the loss sustained 
by the lease being annulled ought not be allowed; that section 
12, of regulation 3, 1794, declares, *• that if a Collector shall de¬ 
mand a sum of money from a proprietor or farmer of laud, and the 
prnpiietor or farmer shall deny by a writing to that effect, addressed 
to the Collector, the justness of the whole or part of the demand, 
but to prevent any further process being issued against him shall 
discharge the whole of the demand, the propii^etor or farmer shall 
beat liberty to sue \he Collector in the Dewanny Court of the 
Zillah for the recovery of the sum and as the plaintiff had not 
adopted this line of conduct, and the Collector had continued to 
issue processes against him, the 6ih clause of the 23d section of 
regulation 8, 1799, authorized the cancelling of the lease; 
that no other person was entitled to the profits or subject to 
the losses arising from a nonob'crvance of the regulation; that 
the' purwanna under the Collei;tnr*s signature to his tehsildar, 
and the acquittance for the whole of ihe year 1211 F. S., which 
had been produced by the plaintifi', could not be found in the 
Collectoi’s books, but in the papers for the year 1211 F. S., the 
sum stated by the plaintiff as having been remitted is described as 
arrears; that the contents of the purwanna dated 17th of Octo- 
bA* 1804, did not agree with the Collector’s order of the same 
date, written on the plaintifi's petition; that in the time of Mr. 
Graham it was found, after strict enquiry, that the above sum was 
due from the plaintiff, which could be proved by that gentleman’s 
orders, dated 27th of March 1805, and that although Modee Lai's 
lease had been annulled in the above gentUman’s time (in 1806 )k 
no suit had been instituted to have it reversed till 1810 ; that even 
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ir the order and acquittance produced bjr the plaintiff were correct, 1821 . 
hie claim ought not to be allowed, as the Acting Collector had no — 
power, without the sanction of the Board of Revenue, to remit the . 

above sum, for the Board, on receiving the report made by the 
succeeding Collector, reversed the order, and directed the above meat, 
sum, which had been improperly deducted, to be taken from the 
farmer. Besides, by the 6th section of regulation 14, 1793, a far¬ 
mer must claim tlie collection of previous months from the aumeens 
who had charge of the lands before he obtained possesjiion, and 
not from the Ciovernment; and that this lease, which had been 
duly sanctioned, was not cancelled on the authority of the Board of 
Revenue only, but in consequence of a special order of Government, 
dated March 20th, 1806, directing it to be annulled on the grounds 
of an arrear of 762 rupees revenue fur 1211 F. S. 

On the 11th of December 1818, the Acting Judge recorded his 
opinion, observing that the plaintiff had represented Modee Lai as 
the Hciitiuus lessee, and himself as the surely; but that it did not 
appear that the Collector, at the time of making the lease, consi¬ 
dered the plaintiff in the light both of lessee and surety; on the 
contrary, it was not known at that time that Modee Lai was a ficti* 
tious person, nor was it discovered that he was so until en<|uiries 
were made ; that the Collector, with the consent of the Board, made 
the lease to Modee Lai, for whom Euonjbeharee Lai offered secu¬ 
rity on that occasion; that if the surely had died, the lease would ' 
still have continued good, on the lessee's giving the security of ano¬ 
ther person, but if the lessee had died, it would have ceased at 
once, and that therefore, as Modee Lai was a fictitious person,.there 
was no actual lessee, neither had the surety any claim to the 
profits of the farm; that even admitting the lease to Modee Lai to 
have been valid, the plaintiff ought, if the*re was an arrear fur 1211 
F. S., (which was evident from the plaintiff's admitting that he 
petitioned the Collector to deduct the sum collected by the aumeent 
and tehsildars from the revenue of the talook) to have paid the 
Collector's demand,^ according to regulation 3 of 1794, and he 
might afterwards have disputed the justness of it; but as he has 
not done so, the lease was cancelled, with the approval of the 
Governor General in Council, according to regulation 7 of 1799; 
and no Court was authorized to pass orders about lands the lease 
of which had been annulled; that the plaintiff’s statement, that 
he had been in the enjoyment of the profits of the above talook for 
two years, and consequently that he was entitled to the {^ofits for 
the remaining eight years, was altogether absurd. He therefore 
ordered the suit to be dismissed with costa. 

The plaintiff appealed to this Court, and Uie cause came to a 
bearing on the 26th of March 1821, before the Second Judge 
(Courtney Smith) who having weighed the statements of both par¬ 
ties and the whole of the proceedings in the case, recorded Lis 
opinion that as the lease was cancelled in the usual manner and in 
conformity to the regulations of Government, and as in this case 
Modee Lai (the lessee) was a fictitious personr no. one, was liable 
for the profits of the farm, nor could the surety in the lease, claim 
t)ie. profits of it on the. plea that he was the actual let^ea* 
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J82I. the collector of BENARES, and BIRJRUTTUN DAS, 

•-- and on his death CAWN DOSS, Appellants, 

April 4tb. ^ versus ‘ 

COSA GIR and RAJ GIR, Respondents. 

T'he non* COSA GIR and Raj Gir were the plaintllTs in this case. They 
payment of sued the Collector of Benares, his Roobukaree nuvees (Jymungul 
'rfbed^de- Biijruttun Das. The latter was the auction purchaser 

positonthe ^ estate called Bhuttowiee Hulan, belonging to the plaintids, 
dnyofsale which had been sold for arrears of revenue. The plaint was filed 
by an nuc* inf the Benares Provincial Court on the 19th of April 1824. It 
cliaser'ir ® former occasion when arrears accrued on the 

not a siiffi- estate, Mr. Salmon, the Collector, advertized it for public sale on 
dent rea* the 11 th of May 1812: on which the filaintilfs appeared, paid a 
■^on to set considerable part of the arrears, and promised to pay the rest by 
instalments, giving Gyan Gir as their surety that the revenue 
the piir* should be regularly paid to the end of the year. This security was 
chase mo* received as satisfactory, and the sale was accordingly put a stop to; 
ney be paid jjuj o„ 21st of October of the same year, the Acting Collector 
B n!)d re^ proceeded to sell the estate on account of arrears. The plaintifis 
qiiircd, but attended and remonstrated, stating that they had furnished security 
a sale in»y already, and that they would mortgage their estate with a view to 
beanniii* realize the balance in the event of the sale being postponed. In 
eon ofiu*' consequence of this remonstrance the Acting Collector postponed 
being made ^he sale until the ensuing day; and then, although the indulgence 
on H date of only half an hour’s delay was solicited, he would 'not grant it, 
ditferent but disposed of the property for the trifling sum of 1,235 rupees to 
Jumungul Singh, who was in collusion with the other defendant, 
advertised. H was urged, moreover, that the property was worth upwards of 
20,000 rupees, being in the immediate vicinity of the city of 
Benare.s, and containing 1,600 beegas of land, upwards of 1,000 of 
which were arable. In reply, it was alleged that the plaintiff’s 
property had been fairly sold on account of arrears of revenue ; 
that the measure had'not been adopted until 'after repeated eva- 
.sions and excuses on the part of the plaintilfs; that the time 
of sale had been postponed to the latest hour in the evening, and 
just when the Cutcherry was about to break up; and lastly, that' 
the security bond alluded to by the plaintiffs had not been regii- 
larly and duly executed. 

On the 10th of August 1818, the Officiating Judge of the Bena¬ 
res* Court, (C. Smith) after an attentive perusal of all the evidence, 
documentary and oral, adduced in the case, recorded bis judgment 
to the following effect; In the first place, it appears that the pro¬ 
perty of the plaintiffs was sold by auction for the sum of 1,235 
rupees, which sum was paid into the Collector’s treasury by instal¬ 
ments on the following dates: on the 21st of October 179 rupees; 
oif the 29th of the same month 552 rupees; and on the 6th of 
November 504 rupees. Admitting therefore that the whole of the 
purchase money was paid previous to the expiration of fifteen days,' 
the period fixed by the Collector's order, still a deposit of fifteen 
per cent was not made on the day of sale, because the per centage at 
that rate,on the sum of 1,235 rupees, would amount to 180 rnpees’ 
some anas, whereas, on the day of sale, only 179 rupees were 
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paid in. This act being contrary to the provisions containecb in 
aection 2, regulation 1*2, 1796, mOst necessarily vitiate and invali* 
tlate the sale, in the second place, it appears that when the estate 
was first advertised for sale, the plaintifis .really did, as stated by 
them, furnish security for the punctual payment of the rent to the 
end of the year, and the Collector in answer to the question why 
he did not call upon the surety previously to resorting to the mea¬ 
sure of a public sale has nothing to allege, but that the security 
bond was drawn up in an irregular manner. From an inspection of 
that document, however, it appears that the body of it contains a 
clear and unequivocal'declaration by Gyan Gir that he had become 
the surety of the plaintiffs, and that it is duly signed and attested, 
and is in every respect a complete and valid instrument, except 
that on the back of it the name of Cosa Gir is carelessly and 
negligently written by one of the Collector’s officers, instead of Gyan 
Gir. This error is not sufficient to invalidate the deed, and the 
surety was held to be sufficient by the former Collector, Mr. Salmon. 
The Acting Collector must have concealed from the Board’s know¬ 
ledge the fact of security having been given; otherwise he would 
have been instructed to call upon the surety for the payment 
of the arrears prior to exposing the estate for sale. In the third 
place, it appears that the sale took place in the evening, just as the 
cutcherry was about to break up, at a time when there was no 
other bidder present but Cawn Das the brother of Birjruttun Das, 
who was an interested party. Such precipitancy in conducting a 
public sale is clearly at variance with the spirit aud intent of the 
regulations. 

He decreed therefore in favour of the plaintiffs, ordering that 
they should be put in possession and the sale annulled, and that the 
Collector should proceed to recover the arrears from their surety 
in the mode pointed out by the regulations; The costs were made 
payable by Government. 

The Collector being dissatisfied with this decree appealed to the 
Court of Sudder Devtanny Adawtut. and the cause came to a hear¬ 
ing before the Fourth Judge (S. T. Goad) on tne 4th of April 1821. 
The decision of the Court below was affirmed on the following 
pounds, as recorded in the proceedings bf the above date: llie 
first and second grounds stated by the Officiating Judge of the 
Benares Court of Appeal, are sufficient to set aside the sale: but 
the first reason, namely, the non>payment of the prescribed deposit, 
is not entitled to any weight, because it is laid down in the 3^^d 
section of regulation 6,1795, that in the event of a deposit of five (a) 
per cent on the amount of the purchase money being paid, and of 
the purchaser omitting to discharge the purchase money within the 
period which may be stipulated, he is to forfeit the deposit to Go- 
verniuent, and the lands are to be resold at his expence, but it is no 
where provided that a sale shall be set aside by reason of part of 
the prescribed deposit not being made, supposing the purchase 
money to be duly discharged (6). Hie Fourth Judge too adduced 

.(«} Iscreiued to flftcon per cent by section 2, regii]iit{o& 12, 1796, sna by 
seimn 14, regttUtioo It, 1022, the deposit omy be «t any rale that the Board of 
Revenes or other siofiilar authority, nay fron time to liine direct. 

{bi Neither of these reasoaa would,, under the present r^uiations, apparently 
VOL. HI. V 
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1821. another reason why the sale should be set aside, which reason did 

- - not appear to have been noticed in the decree of the Court below, 

TiirCollcc- and this was that the estate was adveitised to be sold on the ‘ilst of 
and Acting <Collecior had carried the sale into effect 

Birjruitiin '^'diout any fresh notice or advertisement of the post- 

Das,^'. Co- ponement, which measure was clearly illegal and injurious to the 
««t Gir and interests of the defaulting proprietoi, and indeed its illegality had 
Kiy 6ir, repeatidly recognized in the judgment of the Superior Court. 


KALI KHAN, Appellant, 
versus 

RAJAH MITFERJEET SING, Respondent. 

THE respondent, former p1aintifl‘, on the Hth September 1813, 
wliomTlieir appellant, in the Dewanny Court of Zillah Behar, for 

hii&band possession of one half of niouza Kutharee and three other mouzas 
bad settled situate in pergunna Snnwat, the annual produce of which was 
bis proper- estimated at i,06U rupees. 'Ihe plaii.t was to the following 
ty in equal effect: 

tioils, one above mouzas were formerly a part of the plaintifTs estate, 

dyiiijt, tbe He disposed of them to one Bhnggoo Khan, who held possession 

hi* f .* 

bdierUance wives, Mussuromaut Pearee Begum and Mussuminaut 

agreeably Ausima Khanum, heirs to his property. These women accord- 
tothe.Moo- iiiglv took possession, having appointed the defendant their agent. 

Iaw"™but*" died, and A'usiraa Khanum 

the de- <‘Ot>tinued in sole p08se.>sioii of the mouzas until 1217 F. s., when 
ceased wi- sL® s"ld them to the plaintiff, haiing procured his name to be 
dow's bis- substituted for her own in the Collector’s books. The defendant 
presented a niiscellaneons petition to the Zillah Court, praying that 
the proper Ausima Khanum iniglit not be allowed to sell the property to the 
tyiiidefaiilt plaintiff, on the plea that Bhnggoo Khan, who had adopted him 
of nearer (ihe defendant) had curing his life time divided the above property 
heirs. between his tw’O wives, and conferred the proprietary right on 
them, in lieu of dower, the first of whom, namely. Pearee Begnm, 
was his aunt, and had assigned to him all her property. Upon this, 
an order was passed directing the defendant to prefer a regular 
suit agreeably to the reguiatioas; this, however, he did not obey, 
but^by creating disturbances greatly hindered the collection of the 
revenue, and both parties having applied to the Criminal Court for 
redress, a decision was given against the defendant, who, upon this, 
agreeably to section 23, regulation 9, 1807, appealed to the Court 
of Circuit. The Third Judge of that Court directed that the 
defendant should be put into possession of one-fourth of the 
pniperty, and on a further appeal to the Superior Court, possession 
or one moiety was awarded to him, leaving the plaintiff at liberty 
to prefer a regular suit, w hich he now preferred accordingly. The 

be suflScient lo set ssblc a public ssle, as by section 4, regulation II, 1822, such 
aale cannot be annulled by auy error, irregularity, or omission whatsoever, not 
involving the failure of one of the conditions specified in tbe differeBt elaitses pf 
section 5, to be csseatial to tbe validity of public sales. 


1821. 

May I9tb. 
'Of two wi- 
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plaint further went on to state, that the defendant had no right to 
possession, for, although he would represent himself as being the 
adopted sou of Bhuggoo Khan, according to law he has no here¬ 
ditary right; again, if he called himself the nephew of Mussummaut 
Pearee, still accordintr to the furaiz, or law of inheritance, he has 
no hereditary right to the propetty of his deceased aunt, and ad¬ 
mitting also that .Mussummaut Pearee had made over to him, as a 
free gift, all her share, yet, as there had been no regular division 
of the property, such disposition/)ii her part was illegal; that the 
defendant, during her life time, was never in posseslion, which 
proves the deed of gift set up by the defendant to lie invalid, and 
that the property of Mussummaut Pearee, owing to her leaving no 
heir, necessarily escheated to Government, by whom a settlement 
had been made with the plaintiff, who is, according to section 6, 
regulation 1, 1793, the only lawful proprietor. 

The defendant replied in the following terms: 

If the disputed property had, as the plaintiff states, been for a 
great length of time a part of his hereditary estate, how ivas it that 
in the Collector’s hooks the name of Bhuggoo Khan was inserted, 
and not that of the defendant \ again, ihe plaintiff rests his claim 
upon the purchase made by him of the share of Pearee Begum, 
together with the other lands from Ausima Khanum ; the legality of 
the sale, however, on the part of Ausima, rests on her right to the 
lands sold, which right she did not possess according to the lawe 
of inheritance. The deed of sale was therefore illegal. The true 
state of the case is as follows; Bhuggoo Khan having given the 
lands ill question to bis two wives, in Tien of dower, in the year 
1207 F. S., together with ofher property real and personal, they 
took possession accordingly. Pearee, the defendant’s maternal 
aunt, during the life time of BhuggooT Khan, after she had taken 
possession of her share, having adopted him, gave to the defen- 
<dant, and put him in possession of her property real and personal, 
including her share of the lands. The widows were in separate 
possession of their ^spective shares, and consequently in virtue of 
the deed of gift the defendant has a right to the share of Pearee, 
independently of which, however, he w^s, by law, heir to her pro¬ 
perty. 

On the 24lh of February 1816, the register of the Zillah Court 
decreed in the following terms; In a former suit instituted for 
mesne profits, the present plaintiff was then plaintiff, and the 
present- defendant, together with two others, were the defen¬ 
dants. A copy of the decree in that case, bearing date the 
I2th of May 1814, has been produced in the present investiga¬ 
tion by the plaintiff. From this decree it appears, that after 
all due investigation into the statements of both parties, the 
right of the plaintiff to possession of the moiety of the mouzas 
- in dispute was fully established. He ordered, therefore, that, 
agreeably to the opinion expressed in the above decree, the 
plaintiff be put in possession of the above mouzas, and that the 
costs of suit be defrayed by the defendant. The defendant then 
appealed to the Provincial Court at Patna ; and on the 2d of .lune 
ISIS', the Second Judge,on the same grounds, confirmed the Reg^is- 
terli decision of the 24th of February 1816, dismissed the appeal. 
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1821. 


Kali Kiian, 
«. Rajah 
Mitieijeet 
Slug. 


an^ adjudged the coete of luit, in both Courts, to be paid by the 
appellant. 

The appellant then petitioned the Court of Sodder Dewanny 
Adawlut for the adiinssien of a special appeal, which being granted, 
the case came to a hearing before the Third Judge (S. T. Goad), to 
whom it appeared necessary in the first instance, that the following 
questions should be put to the law officers of this Court; Is Ausitna 
Khanum, according to law, heir to the property of Pearee Begum, 
her rival wife, and in case she be not, is the appellant, who is her 
nephew oV son of her sister, her legal heir I On the 2'2d of January 
1 B21, the desired futwa, together with the documents filed in the 
Provincial Court, and pleadings of both parties in this Court were 
-read. It appeared from these papers that the decree of the Pro* 
vinoial Court had partly been founded on the erroneous supposi¬ 
tion that the former cause relative to mesne profits had never been 
appealed, whereas, it appeared, from the copy of a petition of 
appeal, where Kali Khan was appellant, and upon the top of which 
was written an oider admitting the appeal, dated the 1st of Decem¬ 
ber 1814, that such Mas not the case. It also appeared, that it 
been referred back fur further investigation ; and that the final dis¬ 
posal of it was postponed for the decision of this case. 

The answer of the law officers of this Court to the question pro¬ 
posed was to the following effect: Ausima Khanum has no right to 
any part of the property left by Pearee Begum, her rival wife, and 
as they are the only two widows of Bhuggoo Khan, and as the 
appellant is the only relation of Pearee Begum living, he haaan 
hereditary right to her share, that is. one half of the property of 
Bhugguo Khan, the other half being (be portion of Ausima Khanum. 
Under these circumstances, the Third Judge recorded his opinion, 
that the appellant should be put in possession of the disputed 
property, that the proceeds of that portion from the time of his 
dispossession, to the present peiiod, should be refunded, and that 
the costs of suit shoula be defrayed by the respondent. 

On the 19th of Ma^y, the papers in the case being taken up by 
the Officiating Judge (W. Dorin) he recorded his concurrence 
with the Third Judge to the following effect: 

It appears that the Second Judge of the Provincial Court having 
made a former decree of the Register the groundwork of his 
own decision, confirmed the decree of the Zillah Court. The 
former decree by the Register was in the case of the respondent 
(then plaintiff) suing the present appellant, and two other per¬ 
sons, for«485 rupees, 4 anas, the proceeds of the present disputed 
property for the year 1218 F. S. It might be said that the Regis¬ 
ter had power to decide this case, and as the Second Judge sup¬ 
posed that the case had not been appealed, he considered the Re¬ 
gister's decision as final. It appears, however, from the order writ¬ 
ten on the petition, a copy of which forms a part of the proceedings 
of this case, that on the Ist of December 1814, the case was appealed, 
and it does not appear that up to the present day any decision has 
been passed; as far, however, as regards the present case, it appear^ 
that the disputed share, together with the other moiety, were for¬ 
merly in tlie possession of one Bhuggoo Khan, who during his l^b 
time divideid it equally between his two wives, Pearee Begum a^d 
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Ausima Khantim. Pearee subsequently died, leaving her nepltew 
her heir, and the respondent’s claim is founded on his having pur¬ 
chased both shares from Ausima. The appellant, however, denies Kali Khaa, 
the right of that woman to sell both shares. As then the law offi- 
cers of this Court have declared the appellant, independently of the ' 
deed of gift, to possess the hereditary right to one moiety, the claim 
of the respondent cannot be upheld. It is here worthy of mention, 
that at the time of the above decree, under date the 12th of May 
1814, it was not competent to the^Register to decide cases beyond 
the amount of 500 rupees; and altliough the sum suedTfor nomi¬ 
nally was not more than 500 rupees, yet as the investigation involved 
the question of proprietary right, it was really much more. The 
question of proprietary right, moreover, was under appeal, j^nd it 
certainly was not proper for the Register to decide in the interim a 
case of mesne profits of that self-same property before the derision 
of the Court of Appeal was known. It was finally ordered, there¬ 
fore, that the decisions of the Courts below be reversed, that the 
costs of suit in all three Courts be charged to the respondent. 

That the appellant be put in possession of the moiety in dispute, 
and that he receive from the respondent the proceeds of the said 
moiety from the time of his disposses^iou (a). 


GOPEE'CHURUN BURRAL, Appellant, 1821. 

MUSSUMMAUT LUKHEE ISHWUREE DIBIA, and RAO janebih. 

HAM SING, (Guardian of the Minor, Suruswutbb Dibia), 

Respondents* 

ON the 27th of March 1810, Gopee Churun Burral sued Lukhee Money 
Ishwuree, and the minor widow of her son (Suruswiitee Dibia), h«vingbeenr 
zemindars of pergqnna Museeda, See. and Neelkaunt Surma and 
Nundkoomar Surma, the former agents of tfipse individuals, in the arrem of 
Zillah Court of Dinagepoor, to recover the sum of 4,940 rupees, govertr- 
being the principal and interest of a debt on bond. reve- 

1 he plaint set forth, that in the month of/sM of the Bengal 
year 1219, Lukhee Ishwuree deputed the defendants Neelkaunth roaeousl^ 
Surma and Nundkoomar Surma from Moorshedabad, with a power registered 
of attorney to borrow on her account, from the house of the pl.ain*^*" proprie- 
tifiT, the sum of 4,000 rupees, for the purpose of discharging 
arrears of revenue which had accrued on the pergunna of Musee- rightful 
da: that they accordingly, on the 25th of the above month and proprietor, 
year, borrowed the money from the plaintiff, executing a bond for ?“ coming 
the amount, which bond, after it was duly registered, they deliver- 
ed to the plaintiff, together with the power of attorney under held liable 
which they had borrowed it; that subsequently to this transaction forthedebti. 
the name of Mussummaut Suruswutee had been registered as pro- 

mable to 

(a) In tbjs CMC tlie sppellsBt esme under the description of tlint clsse of heirs tbe Hin- 
who rank third among the distant kindred, and who taka the estate in default of doo law. 
those heirs who are teelinically termed legal sharers and residuaries.— See Pri». 
etpiee and Freeedanlt ef Maohnrnmndan Lmw^ page 8, {$ 45. 
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1820. pnetor of the above pergunna in lieu of that of Liikhee Ishwarea. 

- - The plaint went on to state, that the sum now claimed was for 

GopeeChii* the principal and interest which had accrued on the debt, and 
*■““ prayed further that interest might be awarded up to the date of 

inaut‘Luk-* decision. The defendants, Neelkaiinth Sur-ma and Nundkoomar 
heeisti- ^urma. in their reply, admitted the justice of the demand; butthe 
^wiirVeDibia Other defendants did not appear. 

K**iu**Siii 1816, the Zillah Judge passed a decree to 

‘"ff- tijQ following effec t: It has been established by the evidence of 
the witnesses and the documents adduced in this case, that the 
sum claimed bv the plaintiff was really lent by him in the mode 
stated, and paid into the Collector's office on account of the 
revenue of pergunna Museeda. When tins transaction took place 
Lukhee Ishwuree was registered as proprietor of that pergunna. 
She is living with Nuruswutee Uibia as a joint and undicideil 
family, j he plaintiff advanced the money under the belief that 
liUkhee Ishwuree was proprietor of the pergunna, a supposition 
which was justified by her having been recognized as such by the 
officers of Government, although, at that time, ^u^uswutee L)ibia 
was not recognized as proprietor, yet she was, in point of fact, the 
proprietor all along, and now that she has been formally-acknow¬ 
ledged as such, she cannot have any reasonable pretext for refusing 
to discharge the just demand of the plaint’iff; she being in reality 
,the person benefited. Had she not been conscious of her inabi¬ 
lity, she would unquestionably have apffHared to answer the claim. 

It does not seem necessary to enter into any particular enquiry as 
to the cause of the transfer of the proprietary right- It is indeed 
clear that the name of Lukhee Ishwirt'ee was in.advertently register¬ 
ed as proprietor. Suruswutee Libia should consider herself to stand 
in the same predicament ses if the estate had devolved upon her bv 
right of inheritance ; but should she, being dissatisfied with this 
order, appeal from it to a .superior tribunal, and should her appeal 
prove so far successful as to exonerate her from the liability to 
which she is now considered subject, and shotkid Lukhee Ishwuree 
not possess assets to meet the plaintiff’s demand, he will then Iw 
at liberty to come upon the authorities by whose error, in registec- 
ing the estate of one individual in the name of another, he was 
induced to advance his money. Both the defendants, Lukhee 
Ishwuree and Suruswutee Libia, for the reasons above stated, 
were included in the judgment, and they were ordered to pay to 
.the.plaintiff the sum of 4,000 rupees with interest, at the rate of 
twelve per cent, from the date of the bond to the date of the 
decree; which amounted to 1.568 rupees. They were further 
adjudged to pay the costs of suit, and the plaintiff was directed 
to file a supplementary plaint on a separate piece of stamp paper, 
corresponding in amount to the additional interest decreed, 
wluch he d'ld accordinsrly. 

An appeal having been preferred by the guardian of Snruswutee 
Dibia from the above decision to the Provincial <'ourt of Moorshe* 
dabad, the Third and Officiating Judges of that Couit, on the I6th 
of May 1819, passed a decree amending that of the Zillah Conrt, 
exonerating Suruswutee Dibia from the demand, and making 
Lukhee Ishwuree solely liable for the debt, on the ground tkal^tlie 
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former had neither received the money borrowed, nor authorized 
the execution of the bond. 

A petition (or a special appeal against this judgment was pre¬ 
sented by the creditor Gopee Churun Bug's!; and the Judge to 
whom it was presented deemed it expedient to take the opinion of 
tlie Pundits oh the following question : 

Lukhee Ishwuree, at the time of her being registered as proprie¬ 
tor of pergunna Museeda, borrowed four thousand rupees for the 
purpose of paying arrears of revenue, which had accrued on the 
above estate, and bond fide applied the money borrowed to that 
purpose ; subsequently to this transaction Suruswutee Dibia (the 
minor widow of her son) was registered as proprietor. Undef 
these circumstances, is the latter individual liable for the payment 
of the debt by reason of her having come into the possession of the 
landed property, for the purpose of discharging the arrears on 
which the money had been borrowed ? 1 he reply to this question 

being in the aMirmative, it was deemed equitable to admit the 
special appeal, and it was admitted accordingly. Rao Ram Sing 
(the guardian of the minor Suruswutee Dibia) appeared to answer 
the appeal. Lukhee Ishwuree did not appear. On the 14th of 
May 1821, the cause came to a hearing before the Second Judge 
(Courtney Smith), who recorded his opinion to the following effect: 
This case involves a simple question as to the rights of debtor 
and creditor, rather than a question of inheritance; and therefore 
there was no apparent necessity for taking the opinion of the 
Pundits on the point of Hindoo law; nevertheless, their opinion, 
that Suruswutee is liable for the debt specified in the bond, seems 
conformable to reason and gu«d sense. She ought to be held lia¬ 
ble, and so ought Lukhee Ishwuree; they should be considered to 


Gopee Cho- 
run Buml, 
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Lukhee 
Ishnnireo 
Dibia and 
Rao Ran 
Sing. 


be jointly and severally responsible. '1 he judgment of the Ziilah 
Court appears to have been in every respect sound and reasonable, 
and should not have been disturbed by the Court of Appeal. At 
the sail e time, the Second Judge recorded his opinion that Surus- 
wiitee Dibia should b® considered at liberty (p sue Lukhee Ishwu¬ 
ree for the recovery of the amount, after she had reimbursed the 


appellant. On the .5th of June the cause came on again before 
the'i bird Judge (.S. T. Goad), who briefly expressed his concur¬ 
rence in the judgment of his colleague. A final decision was 
accordingly passed, annulling that of the Moorshedabad Court of 
Appeal, and affirming the decree of the Ziilah Judge ; and it was 
adjudged that Gopee Churun Burral should recover the Bumj)f, 
4,000 rupees, with interest at the rate of 12 per cent per annum on 
that sum, up to the day of payment, from Lukhee Ishwuree Or Su¬ 
ruswutee Dibia, or from both of them; and that the estate registered 
in the name of the latter individual should be sold in satisfaction 


of the .debt, in the event of its not being liquidated without delay. 
Suruswutee Dibia was further made liable for the costs incurred^in 
the Provincial Court and Sudder Dewanny Adawlut. 
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'1821. , JEETUN DAS, Appellant, 

'— — '—■* iwrsu8 

/nneiStli. LAL ROODUR PURTAB SINGH, Respondent. 


A bond IN the year 1860 of the Sumbut eera, corresponding with the 
liaringbeen year 1803 A. D., Raj all Lai Isruj Singh, since deceased, the father 
bcfore*t!ie o* the respondent, borrowed from the banking house of the ap- 
'istofJan. pellant the sum of 15,000 rupees, and gave a bond for the pay- 
1804, brar- ment of the amount, with interest at the rate of one per cent per 
at^ihe^'at**^ mensem, with an engagement that the money should be repaid 
of 12 per within the period of four months from the execution of the bond; 
cent per bot on the expiration of the above period, not being able to make 
annitm, and payment, he executed a fresh obligation on the 1st of Asarh 1861 
snbseqiient- Sumbut, for the sum of 15,750 rupees (being the amount of the 
principal and interest of the former bond), bearing interest at the 
rate of one rupee, four anas per mensem, and assigned over to the 
house of Sahoo Bullum Das, and Dwarka Das, in trust for the 
benefit of the appellant, the rents of mouza Sursa and nine other 
mouzas situated in pergunna Chowrasee, which lands were let in 
led) for the farm to one Sewun Lai at an annual jumma of 10,000 rupees, pay- 
same debt able by eight different instalments. In consequence of this assign- 
rate*'heW*^ ment the appellant received at different intervals the sum of 7,133 
tliHt’agrec- rupees, 4 anas, through the house of Sahoo Bullum Das and 
ably to re- Dwarka Das, in part payment of his debt; but Kajah Lai isruj Singh 
giilntiua.’i5, subsequently dying, and leaving his son, the respondent, in a state 
le^al’in-* minority, his landed property was taken under the care of the 
tercst is Court of Wards, llie appellant applied tn the Collector for 
not there- payment of the debt due to him, but he was informed in reply, that 
by forfeited. demands could not be attended to until the estate had been 


ly to tbst 
period a 
^cond 
bond, (the 
first re- 
mniaing 
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cleared of the other mortgages with which it was encumbered. 
The appellant on these grounds instituted an action in the Benares 
Court of Appeal on the 1st of July 1815, against the respondent, 
and the Collector of Zillah Allahabad, claiming the sum of 22.866 
rupees, 12 anas, beiqg the principal and ivterest to an equal 
amount (deducting the sums already received), of the debt incurred 
in the manner above stated. Lai Rooder Pnrtab Singh was not 
forthcoming to answer the demand, and it appearing that he had 
attained the age of majority, and had come into possession of his 
estate: the Collector was of course exempted from all participation 
in the case. 

This cause came to a hearing on the 4th of July 1818, and the 
‘following w*as the substance of the decree passed by the Officiating 
Judge of the Benares Court: It appears that the plaintiff took 
from Rajah Lai Isruj Singh a bond for the sum of 15,000 rupees, 
and afterwards another bond for 15,750 rupees, by adding five 
months interest to the principal of the original bond. The original 
bond therefore became cancelled, and in its stead a second ob- 
ligiAion was executed, in which it vras stipulated that any part of > 
the debt remaining unpaid at the end of Jeth 1861 Sumbut, 
should bear interest thenceforward at the rate of one rupee four 
anas per mensem. The date of the execution of the second 
bond is the 15th of November 1803, or eight months subsequent 
to the promulgation of regulation 34, 1803, which provides that 
the CourU are not to decree any interest whatever in any case 
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the bond shall * specify a higher' rate of interest than ns i8di. 

authorised by that regulation. Now it appears that the plaintiff has . . 

acted wilfully in contravention to the provisions of this enactment, Jeetnn Dm, 
for the Ut of Atarh 1861, Sumbutf corresponds with tha 24th of »• L«i Rcw^ 
June 1804, A. D., and it is clearly laid down in the regulation - 

above quoted, that after the Ist of January 1804, no higher rate of ” ’ , 
interest than twelve per cent per annum shall be allowable. The 
plaintiff therefore is not entitled to any interest, from the fact of his 
conduct having amounted fo an in^ngement of' the regulations, 
and.what he has already received as interest should be deducted 
from the principal debt, which will leave the sum of 8,616 rupeeSj 
13 anas, to be received by him. This sum was accordingly 
adjudged to be paid by Lai Rooder Purtab Singh, and the costs 
were made payable by the parties respectively. 

Jeetiin Das being dissatisfied with the above decision, appealed 
from it to the Court of Sudder Oewanny Adawlut. The cause 
came to a hearing, in the first instance, on the l'8th of June 1821, 
before the Officiating Judge (W. Dorin).who recorded his judg¬ 
ment to the following effect: The claim of the appellant appears 
to be founded on the second obligation executed by the respon¬ 
dent’s father. Its authenticity is indisputable. The point for 
consideration is whether or not the appellant should have interest 
awarded to him in addition to the principal of his debt. The 
. Officiating Judge of the Court below seems to have been of opinion , 
that all interest should be forfeited, it having been stipulated to be 
paid at the rate of 1 rupee, 4 anas, per mensem, in opposition 
to the provisions of regulation 34, 1803. The case must certainly 
be tried agreeably to the provisions of the above mentioned regu¬ 
lation, because both the tends were executed in the district of 
Allahabad, and not in the city of Benares} but the third section of 
4he enactment above quoted has this provision, that if the cause of 
action shall have arisen on a date subsequent to' the tenth day of 
November one thousand eight hundred and one, the Courts are 
not to decree any interest whatever above d|(e rate of twelve per 
cent per annum; nod by the seventh section of the same enact¬ 
ment it is provided that the Courts are not to decree any interest 
whatever in any case'where the bond or instrument given for the 
eecurity and evidence of the debt shall have been granted on a 
' date subsequent to the first day of January one thousand eight 
hundred and four, and shall specify a higher rate of interest than 
is authorized by Section 3, of that regulation. But the first bo q d. 
is dated the 15th of November 1803, that is before the Isif^ 

January 1804, and the creditor therefore appears to be entitira to 
recover interest equal to the principal of his debt, because the rule 
contained in the above provision has reference only to' bonds exe¬ 
cuted after the 1st of January 1804, and can by ito means warrant 
an order for the total forfeiture of interestiU th^ ease. The decree 
of the Court below should therefore be amended,' aud the amoun* 
of prinmpal and interest claimed by tiie appellant should be'awarded 
to him. It was further incidentally remarked by the Officiating 
Jndge, that even admitting the propriety of the order for the for- 
future of interest, agreeably to the rule contained - in section 7, 
regulation 34,1803, still it was not legal to direct a refund^ or to 
irufc* HI.' o 
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1821. niaka a deduction on that' account from thh principal,- dU tha 
—ground of the receipt of any part of the interest which had been 
Jeeinn Das, atipiiiated for at a higher than the authorised rate, there beftng 
dii^'purub enactment in question which could justify such an 

slngh,***^ ** order. 

(^n the same day the ease having been brought before the Third 
Judge (K. T. (ioad), he expressed bis entire concurrence in the 
above opinion, observing that the second obligation was not intend<> 
ed to cancel, but was rather adroiaicalar to the original bond, an 
inferend^ which was supported\)y the fact that the latter instrument 
continued in the possession of the appellant after the execution of 
'the former, which did not fall within the provisions of section 7, 
regulation 34, 1803. The decree of the Provincial Court was 
therefore amended, and the respondent was adjudged to pay to the 
appellant the sum of 14,'4(02 rupees, lieing the balance of the claim 
preferred by him on account of principal and interest, after deduct¬ 
ing the sums already received. The costs of both Courts were 
made payable by the respundent. 


1821. MEER ASHRUF ALT, Appellant, 

-^ versus 

July 9th. MUSSUMMAUT GOURMUNEE and others, Respondents. 

broVbrby plaintifis in this case were^usaummaut Kishoree, widow 

certain ^ Meghoo SaU and mother of Cheitun Sah deceased, and Mussum- 
joint Hia- maut Birjmiinee and Mussummaut Gourmunee, widows of Cheitun 
d»o pro- Sail; and the claim was to recover one third share of the joint 
avnlnar’the appertaining originally to the three brothers, Ramdaa Sah, 

Collector Meghoo Sah, and Kisheiichunder Sah. The claim was instituted 
and the on the 31$t of January 181-7, form4 pa/tperis, in the Dacca 
surety of provincial Court, and the property daimied on the above account 
partner' valued at 17,50Q rupees. 

(who vrn H was set forth in, the plaint, that Meghoo Sah (the husband of 
treasurer, one and fathcr-inrlaw of thO; other two ptaintiffe) and RamcUis Sah 
and hi^ de- K'lshsnchtinder Sah, were three brothers,' who lived as a joint 
absconded) undivided family, and who carried on trade together by means 
for the re- • of the. fortune which they had inherited from- riieir father. The 
covery ut ''alfiws were conducted in the names of Ramdas Sah, and Meghoo 
Sam ftod they had exfonsiye dealings in Dacca, Moorshedabad and 
propvny,"' '^ther cities. By these means they acquired considerable property 
whidi b^ in money, lands, je«ie)s, drc. amounting in value to about a lakh ana 
beensoldon ^ half of rupees, Meghoo $ah died, leaving a son (Cheitun Sah) 
*®®°“^*l°^,.who was married to.th® plaintiffs# Goiirmnnee and Birjmunee;, and 
Hoii,Vidg-?^?tmdas Sah having aisp-suWaqoentiy died, tha busioess was cou- 
ment in fa-jdtiojtfd - in the name of Kishancbander, by reason of die minority 
vourof of Cheitun Sah. On the. death qf Kiahenchundeehis eon,Suroop 
^^dT'dd Cheitun Sah purchased a commodious house in. the city, 

that the aDd,eet up as bankers under ffio firm of Cheitun and Suroop^ asid 

surety was . , 

aolc^ liable; he having pdnted out the property afcxcluurely belongiog to tha^fhodla^ 
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•equired «3Mt«idarab1e property. Iii.tli6.year.19V] Bt S., Cheitw isn. 
died, and Suroop, with the plaintifl^ perflaiieloii, retained the ex.< ——* 
clasire manafeiBent of thehaokidg aira houeeliold concern#; ■ la M«er Aah- 
1214 B,i S., he became treaenrer totheColleclpr of Dacca Jelalpore^ •• 

under the eecarity of Meer Ashrof Ah And Moulovoe Hafeesooilah, rt^Gonr- 
Afld in the year V221 he abeconded.widt Large auanf^.t^ the public mnneeaod. 
property, upon which the suretiee cauaed the whole^nt.property, others. * 
moyeabie and immoveahk to he aequesteredt including evM the 
jewels and the other peculiar property beloaging to the piaiutitfe. 

The plaintiffs objected to this proc^ding, by a summary .tipplica- 
tion to the ZUlan Court, but ^eir’application was. unattended to. 

The Provincial Court deeming the case such as to.warrant a sum..* 
luary enquiry, directed the Judge to make it accordingly, but their 
order was reversed on appeal by the shudder Dewanny Adawiut, 
and the plaintiffs were referred'-to a regular suit. The propertv 
was accordingly sold by public aucion, and the- pitoceeds deposited 
in the Collector's treasury. Moulovee Hafeezoollah replied )>y 
Sieging that he was merely a nominal surety, and that although 
name was coupled to that of Aihruf Ali in the security bond, yet 
that it was merely for the sake of form: that he had received au 
indemnity bond from-Utat individual, nod that he had nothing to 
do with the sequestration and sale of the defaulter’s estate. The 
Collector urgen in answer that no responsibility rested with him; the 
property which waseeised having been pointed out by the sureties of 
the defaulter,as beiondng excrustvely to him, and they having under* 
taken to answer the cmroands of any claimants who ihight subse¬ 
quently appear. The remaining defendant, Ashruf Ali, replied that 
Alt the property which had bem pointed out by him and sold in 
consequence of the defalcation of Suroop^ dhi '6ond belong 
exclusively to that individual, that no partmf it was joint propertyi 
for that Meghoo Sah had’been dead fnr 35 or 36 years, and t bCi- 
tun Sah for 14 or 15, and that iattec person moreover vfas in¬ 
sane, blind, and wholly incompetislit to be a partner in any business. 

On the 24th of January 1320^ thb Sebior Ju4ge of the Proviitckl 
Court having ascertained from his Hindoo law offii'er that, of the 
property originally held jointly by Meghoo,. Ram das,, and-Kitdieu- 
ehunder, Cheitun $ah, tm son of the first named'krdividtial. Was 


entitled to one-third', and that after his death, his widowA Birjmunee 
and Oourmiinee were etititled to tiie same portion,- enfaject to.the 
maintenance of his mother'Ktihoeae. and it being proted that from 
the property sold the sims of 32;797 rupees, 2 anas; 'lB’j[des, haj^ 
been realised, he decreed that &e'sum of lOigSt eb^as, OaugVfff 






by die surety, Ashruf Ali, conceiving that (he CbHector a»#Iit(1ebai. 
omllah shoUra be exonerated from all responsUalityi lheq(^ldil^~wltidh 
they had respectively adduced being fuUy'esthblbihelh‘4hd^ ddliiit- 
ted by the otiier defendants. Ashruf All wis^rdefisd^^b^^ynli 
tiieir doifs, besides a proportion of those incurhid'by ^cfptatbtiffK, 
Aa appeal to the Sudder DewaUny AdawldcBN:^1iiy^ ftriltibai 
haviug been preferred by Ashruf Alt, the easd wdsrbrbhgh'l^ to* a 
taeufiii^hefore the Third Ju^e (S.Goad) on the'gUPdf My 1921^ 
and die judgmebt of' the COult below was affirthed f it ‘appearing 
that -aLtheugh on' die death of Cheitun, the parthbrsiup b^wbeft; 
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1821 . htiii and Saroop was ipao fa^to dissolved, although his heirs ^ould 
■ " not be held to be sharers of the profits and losses of the survivor, 

Afcer Ash’ and although it was probable Suroop had added considerably to 
rnf Ah, v.- acquisitions since thq death of his partner, yet the appellant had 

inaut "ever given in a true inventory, and had unjustly causea the whole 
miinee aud to be sold without any regaM to the rights of the heirs of the 
othttrs. deceased partner. On this ground the award seemed equitable. 
The costs of appeal were made payable by the appellant. 


1821. 


’ July )7th. 


RAMDHUN SEIN and others. Appellants, 
versus ' 

EISHENKANTH SEIN and others. Respondents. 


In a suit by ON the 28th of December 1811, Ramsoonder Sein, the father 
nHindow of the respondents, sued the appellants and Kishnanund Sun, 
ill the Zillah Court of Backerguuge, to recover a one ana, six 
ternal gundah, two cowrie, two krant share of certain talouks situated 
grand'fa* in that zillah. 

tber'B pro* xhe plaint was to the following effect: A moiety of the talook, 
tbat^tiie^ known by the name of Mahadeo Moonshee, equated in pergunna 
role of li* ' Futtehjungpoor and other talooks, was the property of Cubbee 
luitatinn Riittun Rai, and after his death his three sons, Kamdeo, Ramakanth 
sbuntd be Ramnath succeeded him. On their death the property went, 
fr^The agreeably to the laws of inheritance^ to their surviving heirs in the 
period of following proportions: to Hurreepershad, son of Rainakanih, a 
hie mo- five ana, six gunda, tw^ cowrie, two krant share ; and to their 
tber’sor uncle Rampershad, the plaiotifiF’s maternal grandfather, a two ana, 
moiher”* gunda, one cowrie, one krant share. 'Jhis Rampershad 

death, end had six wives, four of whom , died childless. By his wife Puru* 
not from mesree he had a daughter named Surva AJungla, mother of the 
plaintiff'; and by his wife, Puddummpokhee, he had a daughter 
ther's se- Kishenpria, the mother of the defendants. On the death 

cood wi- of Pururoesree (who had succeeded to her deceased husband) the 
doff, who aforesaid Hureepershad, a relation of the male branch of the family, 
had gotpos* seized upon his portion; and as the plaintiff was not the next 
ae**^* could not sue in his own right, but he and Kishnanund 

creeqf prom pted the other wife (Puddummookhee) to. come forward and 
(^urtTiiar {Rlhit her right in a court of justice, which she did accordingly, 
right bav- and Obtained a decree in her favour on the 28th of May 1784, cor- 
toac^ue w^pondiog with the Bengal year 1191. The plaintiff was shortly 
on the aflerwards compelled; to abscond owing to the pressure of his 
death of debts, but he was continually in the habit of receiving remittances 
the former estate. These, however, having since been discontinued, • 

^ separate share of tbe property, which , wae one 

ffrandsoos nfoiety^pf that enjoyed by his maternal grandfather Rampershad. 
by iliffennt de^pdaots replied by stating, that both the grandmother and 
^then mother mdierplaintiff had died before Rampershad, the maternal, 
fgyfffsnd grandfather M parties, and tba grandmother of the c(afaa> 
^per qapts jkad eurviyed him, and had been in posseenon pf tbe estote/or 
Mrpee, 
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lbiiy<^wo ^sanr tbit all#'>kid them (the diibii- i8*i* 

daDta)>of the proptety^wl^wl^ 49^ ; aed that they —~— 

had lMea>io poasetstoii w foria period of twenty- 

oneyeare. , ; ^ # ' otheta,.. 

On the lOUiof Jnjie 1$15» t^ZDIah Jndgediiiiiigaed the claims Kishen- 
consideiias that tbiie wae jgiffieiint avldiiiieto to false a preuimp- haotb Seln 
tion Uiat tbe''pleintyl^t mother and graideeother^ died befo^ the oOiets- 
husband of the latter; and on the ground^that after tfa# death of 
Ramperihad (maternal grandfather of the parties,) his second wife 
Puddummookhee (gran(|pother * of the defendants^f obtained 
possession of the propertytond made a gift of it to them, and that 
the plaintiff had never advanced any claim since the death of his 
maternal grandfather,'which happened in the Bengal year 1191. 

The plaintiff being dissatisfied with the above dfiduon, appealed 
to the Dacca Provincial Court, and dying, was succeeded in the 
appeal by his sons KUheekanth, Aadhahahth/and Nubkishore.- 
On the 15th of June 1819, the Senior and Officiating Judges of 
that Court, for the reasons stated in their proceedings, reversed 
the decree of the Zillah Judge, and awarded, to the appellants 
possession of the share claimed. 

A special appeal was eubsequently admitted by the Court of 
Sudder Dewanny Adawlut, on its appearing from an .opinion 
delivered by the pundits, in answer to a reference made to them on 
this occasion, that the decision of the Court below was at variance, 
with the principles of the Hindoo law. They were asked if Pud¬ 
dummookhee was competent to dispose of by gift to the eons of 
her daughter the property which had devolVra on her at her hus¬ 
band’s death, notwithstanding the existence of Ramsdoiider, the ’ 
daughter’s son of bnr rival wife; and if not, to what portion oKhe 
estate left ^ hie maternal grandfather was the said BLamsoonder 
entitled ? 'To the first part of the question the reply was in the ne¬ 
gative, and to the second that Ramsoonder was entitled to an equal 
share with the other grandsons. On the !3tb of June 1821, the 
cause came to a heufing before the Second Jydge (CburtUey Smith) 
vdio gave judgment to the following effect:' It Appears that Sunra 
Mungia, the daughter of Purumeeree; wife of Ramperebad, ifae 
maternal grandfatWof both|Hirtie9,.had one stth named Ramsdon- 
der, the Ihther- of the. reepond^li: and that Ktshenpiia, the 
daughter of Puddummookhee, the other wife of Ra^pershad, had 
IbuMOiif, namely, KlahAaiiiusd, Kattuffinu^ Htrrannufi, and Mud- 
denmohun, of whom.ffiu #t«l|eftnd'^ since died childia^ 

Here then were three ftandwmfihfittg, and Admitting tht prs^rty 
to have formed, a-fit tufaject of distribbtidn, yu^ it vhmv 

tiie avmrd of iha'P‘tdidncM .Gbfirt wua noteiU'te 
^ould have been made shafl^lmd'i^lotted to tke ' 

three grandeone accordingly. IherefofO, 

the decree of Uie Provini^ CWrt; wlach^lilw^ c^o out of tiro 
eharee to Ramsoonder, should bA set of 1784or 

AtRl •-% S., awards the entire i^iuti ofi m hie widow 

Pnddummookhee, without Aiaktng. ffie el%Htettrallu«idn to an^y 
offier sharer or claimant. It iwUHAIi, Alio, tha six' 

wiv^af Ramperihad had d^d. And,-iTthe passing 
!i|if that deciqe up to the time whhfi Ramtoonii^.lima forward with 
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18 S 1 . hig ^complaint, in th« j«ftr 1219 B. S., (which comprises a peHo<f 

-- of twenty-eight yearsh it 4oes not af^ar that any claim was* 

RaiiKihim ever laid to the property which had devolved on Puddummookhee 
miiei'a"v death of her husband Rampershad. I'he Judges of tho. 

Kisben-''' ^occa Court of Appeal seem to have made a capital error in sup* 
kAiith, Sein posing Ramsoonders cause of action not to have originated until 
i^d uibers. the death of puddummookhee, which occurred in the year 1211 
B. S. In point of fact, it originated on the death of his ntother 
Surva Mui^la, or of his grandmother-Puramesree, both of which 
events occfirred antecedently to'the paeiing of the decree in the 
year 1784; and although there is no evidence before the Court ai 
to the actual dates of these events, yet it is certain they died a 
long time (thirty or forty years) ago, and probably in the life time 
of Rampeririiad the maternal grandfather of Ramsoonder. I'he 
story set up^ by Uamsoonder as to his having enjoyed at one time 
some portion of the profits, was considered by Second Judge 
as. wholly unproved, and as being merely a common-place device, 
to prevent the rules of limitation from operating. The Second 
Judge was of opinion that this claim should be held to be barred 
by the rules of limitation. The Third Judge(S. T. Goad) having, 
concurred in the above opinion, a decree was passed accordingly, 
reversing the decision of the Provincial, and affirming that of the . 
Zillah CouDt. Costs and mesne profits were made payable by the 
VBspondents. 


1821. HUKEEM WAHID ALT, Appellant, 

versus 

Aug. 6th. KHAN BEEBEE, Respondents 

According THIS was a claim instituted by the respondent in the Bareilly 
*j^^^“*** Provincial Court, on the 8th of December 1818, against the ap- 
humoiudan pellnnt, in fcrmdpauperis^ to recover possession of seven houses,- 
law, it is with the ground attached thereto, situated in Mnhulia Nnlta, in the 
town of Bareilly, the computed value of which was 6.001 rupees, 
plaintiff claim set forth, that these houses were built by one Bazeed 

abould ad- Khan, the father of the plajntiffi, on Whose death Anwur Khan, the 
diice evU brother of the plaintiff) took possession of. the-property; in virtue of 
deuce to jjjg rjgjit of inheritance, and on the deativ of- Anwur khan it was. 
chdm oiT unjustly and forcibly taken* peesesttoti of by Hukeem Wahid 

simple the.plea that he was the giWNison of' Baaebd. JMoohuin- 

nisl by the milder Khan, the son of Khoda. Yar K-he»)’however, instituted a 
defeodant { against, hitn^ and obtained a decree in hiedtvNDur, reciting that 
Wahid All should give.up to him (Yar Moohummud) the houses- 
ples is nnd all the profits realized therefrom ; .and that Yar Moohammud 
urged, the should make a distributtoa of the'propeKy, agreeably to the laws of 
^uhpritance among brothers ^nd sisters, the plaintiff (Khan> 
v^t^e- Beebee) and the other heirs of Bazeed. Wahid Aii being dissatis- 
feodsDt Bed the above decision appealed to the Court of Sbdder 
Dewanny Adawliit, by the Judges of Which Court-it was reversed, Oti- 
the ground lfa8t:^Khoda Yar (the father of Moohumitmd Yar) was 
not the son of. Bazeed, but of his wife by a former husband; andf 
of his having consequently no legal claim to* the property oP Aab^ 
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iadlvidaaK It ira« firoTkled) Ao#evcfr; in decree, that the duiker 

heirs of Bazeed, wefe of coarie at liberty to come forerard and - 

eetabKeh their rights, but the jfdalel^ being et Yhat tinie ex- Hnkeem 
<tFemely poor was unable to do lo..* It’ •trae cmitendedi on 
hehatf of the plaintiff, that the ddfeAdanl, although the son of 
Bateed’s daughter, was not legally entitled to inherit, he being • 
excluded by reason of his mother having died before her parents, * 

and that the plaintiff was the sole legal heir. 

The defendant urged in reply, ^that the plaintiff^ i^other was 
the daughter of one Rai Bail, who was the concubine or hurum of 
Bazeed, and the slave girl of the defendant's grandmother, and 
never married to his grandfather, and conseqaently, that the 
plaintiff was wholly incompetent to inherit; that the whdle pro¬ 
perty of Bazeed was absorbed in satisfaction of the debt of dower 
oue to his (the defendant’s) grandmother: that a period of live- 
and-twenty years had elapsed since the deafth of Bazeed, during 
ail which time the plaintiff had never advanced any claim to the 
property left by him; that the dower due to the defendant’s 
grandmother amounted to 50,000 rupees, in addition to which 
.she was entitled to One-eighth, in virtue of the right of inheri¬ 
tance, if the estate of Bazeed afforded any assets after satisfying 
her claim of dower (claims of dower being preferable according 
to the Moohummudan law to claims of inheritance), and Vastly 
that he (the defendant), as son of her daughter, ranking ambng 
the distant kindred, was entitled to her property, there being 
neither legal sharers nor residuaries in existence. 

After weighing the evidence adduced in this case, the Senior- 
Judge of the Bareilly Court bf Appeal, on the 26th of July 1819, 
recorded his opinion that the allegations as to the pluntifTs mo¬ 
ther being a slave girl, and as to the*property of Bazeed being 
absorbed in the debt of dower, due to the grandmother of the 
defendant, were not proved; and he considered it esthblished, that 
when Bazeed died he had three heirs, namely, his first widow, the 
grandmother of thes defendant, his second twidow, the mother of 
the plaintiff, and the plaintiff herself. Ihe estate therefore of 
that individual, he was of opinion, should be made into sixteen 
parts, of which one'^are should go to the defendant in right of his 
grandmother, she having been entitled to k sixteenth as widow, onb 
share to the plaintiff in right of her mother, she also having been 
entitled to one-sixteenth as widow, and the remaining fourteen 
shares to the plaintiff in her Own right, she having been en^liti^ 
as daughter, to one-half ks her legal share, and to the othef stzilvhares 
as the return, there being no oUier legal sharer or residuary to claim 
it (u). The plaintiff therefore was declared entitled to fourteen out 
of sixteen shares. 

An appeal having been preferred from the above decision to the 
Court of Sudder Dewany Adatrluti the Second Judge (Courtney 

(«) The propertjr •hoold origtoiilly luwebe^niitde ioto-slght parti, of whleh the 
Mo wkfewa ware antUM to aa aigptb batnean tham, bat ona am bafnf Aviaibla 
oatwaaa them wbkont a fraction, k bcqiniv.itecaMary to augment tha apmber to 
ahttaan agreeably to the third PriMiple of Oiatributiun. Sw PrUteipUt and Prt- 
tMMt 4r Maohnmmtnhn Zatp, pti^ ISy |( 79 ; and for t&a doctrine of the re- 
turn, page 291 , H 88. 
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1820. Smith) before whom the case came to a'hearing on the'let' 

■ May 1821, expressed himself of opinion that the evidence addacOd 
Hufceem in the Court below preponderated in favour of the allegationi of 
appellant, as to the origin '6f the respondent, and as to . the 
Beel^l dower due to the appellant's grandmother, and he recorded his 
, ‘ judgment to the effect that, even admitting the respondent tb 
r have legally possessed a right of inheritance, she had fotfnted 

that right by lapse of time: as Bazeed, whose estate she claimed 
in virtue of inheritance, had b^en dead upwards of thirty years, 
and as th^ appellant had been in possession for eighteen yrara 
be,fore she had ever advanced any claim, and, consequently, that 
according to the limiting regulation, 2nd of 1805, the claim was in 
the first instance inadmissible. The case having been referred for 
the opinion of another Judge, and there appearing to exist some 
evidence, though not of a very direct or positive nature, that the 
mother of the respondent was married to the original proprietor 
Bazeed, it was deemed necessary to propound the following question 
to the law officers of the Sudder Dewanny Adawlut: 

'A plaintiff claims the property of a person named Bazeed 
Khan, five«and-twenty or thirty years after his death; alleging 
that she is his daughter. The defendant, in reply, pleads that 
Mussummaiit Rai Bail, the mother of the plaintiff, was the hurvm 
(concubine) of her father, and the slave of Burree Beebee his wife, 
jindthat she was never married to Bazeed Khan. One witness 
adduced by the plaintiff states his conjecture that a marriage took 
place. Under these circumstances, is the claim of inheritance set 
up by the plaintiff established ? And on which of the parties does 
the onus legally lie of proving or dii^roving the marriage; on the 
plaintiff who makes the claim, notwithstanding the admission of 
concubinage by the defendant? or will the law presume the mar¬ 
riage of Rai Bail, until disproved by the defendant? 

The following was the substance of their reply: The nlaintiff 
five-and-tvventy or thirty years after the death of Bazeea Khan 
has sued the defendant for the property left by that person, 
alleging that she possesses the right of inheritance as his daughter. 
The defendant in answer, pleads that Mussummaut Rm Bail, the 
mother of the plaintiff, was the hurum, or fbncubine of Bazeed 
Khan, and the slave of his wife Burree Beebee, and that she was 
never married to Bazeed Khan. This answer involves a denial of 
the plaintiti''s having any right of inheritance as daughter, by 
. of her mother not having been married to Bazeed Khan; 

and it^urAier contends that plaitHiffs mother was the slave of the 
wifeof Bazeed Khan, and the concubine of that person. According 
to the Moohummtidan law, it is necessary, in all claims, that, after 
the defendant has denied the claim, the plaintiff should prove it; 
and it certainly is not incumbe'nt on the defendant to prove .Ihe 
invalidity and insufficiency of the plaintiff's claim, which amply 
appears from his denial; except in a case where the defendant 
urges a plea to repel the claim of-the plaintiff, on proof of whteh 
plea the original claim of the plaintiff fails to the ground, and whteh 
plea involves a partial admission of the plaintiff's claim. In such 
case, it becomes requisite for the defendant to establish his plea. For 
iustance, Zeyd sues Omar for a debt of one thousand rupeeSi aad 
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Omar, with a view to repel the claims pleads repayment of the I83l. 

money borrowed. In this instance it is incumbent on Omar to —. — 

'prove the repayment^ which, if he should fail to do, the claim HukKin 
of.Zeyd to the.sum in .dispute will be established; because the Aliy 
plea of Omar involves an admission that the, debt was origi- 
nally incurred. It would have been otherwise had the plea of 
the defendant not involved a partial admission of the claim, 
and had expressed a total denial. For instance, Zeyd sues 
Omar, the son of Khalid, by his wife Hinda, for half the pro¬ 
perty left by Khalid, calling him/elf the half-brother of Omar, 
and son of Khalid by another wife (Zeinub). Omar, in answer^ 
pleads that Zeinub, the mother of Zeyd, was always the wife of* 

Bukr, and that she could not therefore be the wife of Khalid, 
nor could Zeyd be the son of Khalid. In this instance it is per¬ 
mitted to the defendant, Omar, to prove the marriage between 
Zeinub and Bukr. If he prove it, the claim falls to the ground; 
and if he do net prove it, still it will be incumbent on Zeyd to prove 
the marriage of his mother with Khalid, or the fact of his being 
the offspring of Khalid, in some other mode, before he can be en¬ 
titled to a moiety of the inheritance. In the suit in question, the 
defendant denies the fact of the plaintiff's mother having been 
married to Baseed Khan, and states her to have been the slave of the 
wife of Bazeed Khan, and concubine of that person. This answer 
therefore involves a total denial of the plaintitt's claim. The de¬ 
fendant, if he pleases, is at liberty to bring evidence to prove that 
the plaintiff’s mother was the slave of the wife of Bazeed Khan, 
in the legal acceptation of the term, and should he prove it, her 
claim will fall to the ground ;«but should he fail to prove it, or 
decline doing so altogether, still it is incumbent on the plaintiff to 
prove her mother’s marriage, or to establiidi, by some other mode, 
the fact of her being the offspring of Bazeed Khan, without which, 
she is not entitled to the inheritance. The witness who states that 
he conjectures the mother of the plaintiff was married, admits 
that the ceremony did«not take place in his presence, and that he 
never heard Bazeed Khan acknowledge the marriage; and he states 
ftirther, that his conjecture is founded on the fact of fornication 
having been strictly prohibited in the time of Hafiz Ruhmut (the 
Rohilia ruler); whence he concludes that the intercourse between 
Bazeed Khan and the plaintiff*s mother must have been matrimo¬ 
nial. Such conjectural evidence however is not admissible in 
law; for it is necessary that a witness should possess firm belief, 

The defendant has admitted that the plaintiff’s mother was tlfa 
hurum of Bazeed, yet, taken along with the context, the use of 
this expression cannot afford any argument in favour of the marriage. 

Although the term ** hurum’* does, according to some authorities, 
signify a married woman, yet, according to the popular acceptation, 
it is usually meant to denote slave girls and the like, who are taken^ 
under the protection of a man, and kept secluded, whether married 
01 ^ not. 1‘he term therefore, as used by the defendant, (he having- 
distinctly.^ asserted that the pluntiff*s mother was unmarried,) 
must be held to mean a concubine merely. Such expression, 
therefore, in conjunction with the conjectural evidence of one wit- 
▼OA. 1X1. f 
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ness, cannot raise any presumption in favour of the marriage of the 
plaintiiTs mother with Bazeed Khan (a). 

(iiikeem The opinion of the ofhciating Kazee Ool Kooz'at, differed in e 
Whliid All, material degree from that of his colleagues, but it eras not adopted ; 
BcebM** being considered the more correct exposition of the law. 

ce ee. Third .1 ndge (S. T. Goad) after perusing tha above legal opinion 

and the other documents connected with the appeal, and entirely 
concurring with the Second Judge as to the merits of the case, a 
final decision was passed accordingly, reversing the decree of the 
Court bdiow, and making the costs of suit payable by the respofto 
dent. 


182t. 

August 8tli. 
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KOODER CHUNDER CHOWDHRY, Appellant, 

versus 

SUMBHOO CHUNDER CHOWDHRY, Respondent. 

THE respondent brought this action against the appellant on 
the 8th of February 1819. in the Dacca Court of Appeal, to 
recover possession of a 13 gnnda, I cowrie, 1 krant share of 
a zemindaree situated in pergunnas Mymensingh and Zuffer 
8 hahee, the triennial assessment of which was stated to be 
15,210 rupees. 

(fl) This has been cited in the work termed ** Principles and Precedents of 
Naohummudan Law^ page 371, and the f<(llowiiig note extracted therefrom will 
show the natiiic of the opinion of tlie officiating Kaaec Ool Koozat, which was 
at variance with that of the other law officers. Tlie above opinion was delivered 
by Moohummnd Rashid anif Hamid Oollah, the two established law officers 
attaebed to the Court, and' judgment was given accordingly; but Monlavee 
Ainaun Oollah (who was at that time officiating for Snrajooddeen, as Kazee Ool 
Koozat) delivered an opinion, declaring tliat the marriage was established, and 
that the plaintiff was therefore entitled to the inheritaoce* The opinion is in¬ 
genious and erudite; bpt ilid not exactly bear upon the case. It does not tliere- 
fore seem necessary to fiiruisii an accurate translation of it. He admitted that 
to csiabliali marriage, it was necessary that evidence aliould be given in favour 
of it, or that there should be the husband’s declaration; and he also admitted 
that tlie fact conid not be estahtished by the mere conjectural evidence of one 
witness; bnt he contended that the defendant, by admitting that the pliuntiff*8 
mother was the hurum of Bazeed Khan, bad made ont her case. He quoted 
several works of great authority to prove that the term '* hurum" signifies a 
married woman, living in a slate of serliision. But in this case (it should be 
• ol^rved) tlie ol ject whs nut to ascertain tlie true intent and meaning of the term { 
blithe Sneaning atiHched to it by the defendant. He further contended that 
Continual coliabiiation is primd facie evidence of marriage; and that it is crimi¬ 
nal, witliout proof, to suspect a Mooanlinaun of so improbable an act as that of 
fornication; and that wliere there are two suppositions, it is right to select that 
which is the more probable. But the question (it should also be observed) in 
this case, was not, what degree of evidence is required to establish the fact of 
niarriaite; but what degree of evidence it was necessary for the plaintiff to bring 
vforwanl in order to establish her claim; it being a general rule of Moobom- 
mitdan law, tliat, on the defendant’s denial, the plaintiff mnst adduce proof of 
the claim. Hail the suit been liroiiglit forward to set aside an alleged marriage, 
the presumption mnst undoubtedly have been in favour of marrltq^e; and it would 
have been upheld by hearsay and ciceumstsntial evidence, such u cohnUtotion, 
common repute, and tbeiike. 
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•The following was the state of the case: Lukhinarain,^the jyo- 1881. 

prietor of a four ana share of the property in dispute, died leaving -- 

three sons, Sham Chunder, Govind Cbunder and Rooder Cbunder; Roo**®' 
Goviiid Chunder, the second brother, died the Bengal year 1190, 
childless, but leaving hU widow. His two brothers look posses-p 
slon of his share of the estate, alleging that he had made a gift ot Chnuder 
it to them, but his widow Radhamunee sued them, and- ultimately CUowdliry, ^ 
obtained a decree in her favour in the Court of Sudder Dewanny 
Adawlnt (a); and she got possession of the portion enjoyed by her 
husband during his life time. ShSra Chunaer, the eldesk brother, 
and father of the plaintiff, Sumbhoo Chunder, died in 1819, and 
Radhamunee, the widow of Govind Chunder, died in HSl. The 
claim of the plaintiff was for half the property left by Radhamunee, 
to which she had succeeded on the death of her husband by a 
decree of the Court of Sudder Dewanny Adawlut. It was alleged 
on behalf of the plaintiff, that his father and the defendant had 
entered into an agreement, to the effect that, on the death of 
Radhamunee, they should equally divide between thein the pro¬ 
perty held by her, and that in the event of either dying before 
Radhamunee, the representative of the deceased brother should 
share equally with the survivor. It was urged in reply, that no 
such agreement as that alleged by the plaintiff had ever been ex¬ 
ecuted, and that according to the Hindoo law, the. plaintiff had no 
legal claim to any poition of the property left by Radhamunee, his 
father having died during her life time^ The Tlurd Judge of the • 

Dacca Couit, without reference to the. authenticity or otherwise of 
the agreement alleged to have been entered- into by the parties, 
considering the . decision of t^ie case to turn, chiefly on a point of 
Hindoo law, put the. following question to the-pundit; On the death 
of a Hindoo widow, who had a life interest in her husband s estate, 
the ciaimant 3 ,to such estate are her husband’s brother, and the spn 
of.a deceased brother of her husband. Under these circumstances, 
which of these two claimants is entitled to inherit the property? 

The. pundit of the Dacca Court replied, that they were entitled to 
participate-equally; 6ut the Judges having sbine doubt as to the 
Accuracy of this exposition of ihe law, the case was referred to the 
Court of Sudder Dewanny Adawlut, with a request that the opi¬ 
nion.nught be reported on by the law officers ot ihiaCourt. The 
law officers, Sobha Rai fchastiee and Ranitunoo Serma, hating 
accordingly perused the question and reply, veofied the exposition 
delivered in the Court below, slating that the plaintiff was, in this 
case, entitled to his share; as a son whose father is.deadfis^ 
entitled to share the inheritance with his uncles, agreeably to the 
following text of Cattfoyuna^ cited in the Dayfi RAopa,“ should 
a son die before partition, his share shall bn allotted to^^his son, 
provided he had received no fortune from hie grandtather. 

On the receipt of the above verification of the ppimon of the 
pundit of his own Couit. and considering it establis^d th^ aw 
agrieement was entered into as stated by the plaintiff, the Third 
Judge of the Dacca Court of Appeal gave judgment in favour of 
’the plaintiff, directing the Collector to separate the ihare obtained 

(•) For so account of this csse^ sSf printed Reports, No# 41, of causes adjud(j|ed 
pnvioMriy to tits year t805# 
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1821 . from the rest of the estate, conformably to the 5th sectiofv 

. — of regulation 19, 1814. 

Rooder Rooder Chunder Chowdhry being dissatisfied with this deci- 
Cjiuader gion, appealed to the-Court of Sudder Dewanny Adawiut, and 
V Siimbhuo cause came to a hearing on the 16th, 17th, 18ih and 
Chunder 19t1i of July 1821, before the Olficiating Judge (W, Dorin), who 
Chowdliry. recoided his opinion to the following effect: This claim ap¬ 
pears to have been instituted fur the recovery of half the estate 
which was held by G<>vind Chtinder C'howdhry, and which, on his 
death (devolved on his widow Radhamunee- A decree has been 
passed by the Court below in favour of the respondent, partly on 
the ground of an alleged special ag'eement, and partly on the ge¬ 
neral law of inheiitance ; but with lefereace to the question of law, 
it appears necessary to investigate the matter more fully. From the 
English version of the Daya Bhnga, of the Daya Crama Sungraha, 
and of the Vivada Bhtingarnubn, compiled by Jugunnatha Turka- 
punchanuna, and translated by JMi'. Colebrooke, as well as from the 
vyuvusthas delivered by the pundits of this Court, in the case of 
Uooder Chunder Singh, petitioner, in the case of Sriiiarain Rai and 
others, versus Bhya Jha, and from the opinion delivered by the 
pundits in this case, agreeably to the requisition of the Dacca Court 
of Appeal, it appears to be an established maxim of law, that in 
the case of landed property devolving on a woman by the death of 
her husband, the right of her husband's heir begins to accrue from 
the date of the death of the widow, not from the date of the death 
of her husband. Consequently, of the husband's heirs, they only 
can be entitled to the inheritance who are living at the time of the 
widow’s death. The light of himwwho dies during her life time is 
entirely forfeited, and cannot devolve on his son. This doctrine has 
been established by fortner legal expositions. Although there is 
some difference between the Hindoo law as current in Purneah, and 
the rest of Bengal, yet there is no difference of opinion on this 
point, all agreeing that a widow succeeds in default of a son, grand¬ 
son, and great-grapdson; and, although tfee widow is restricted 
from transferring the property, yet she is clearly an heir, and has 
an indefeasible right of succession. With regard to the opinion 
furnished by the pundits of this Court at the requisition of the 
Dqcca Court of Appeal, it is certain either that the question was 
not stated correctly, or that the purport of it was not clearly 
understord by the law officers. They must have concluded that 
^ the question was put presuming the right of Oovind Chunder’s 
brothera to have accrued immediately on his death. Had tliis been 
the case there could not have existed a doubt on the subject: but 
the widow had the right during her life time, agreeably to the 
decree of tliis Court; without cletriinent however to the brothers 
reversionary interest. The authority quoted is not applicable to 
the case in question, and the law, as hitherto expounded, is, that 
on the death of a childless widow, on whom her husbhnd’s pro¬ 
perty had devolved, her husband's brother is heir, to the exclusion 
of her husband’s brother's son. It is fit, however, that the pnnditk 
should have an opportunity of explaining their meaning, and that 
the same question should again be proposed to them in tfae-follow- 
ing terms: There are three brothers, joint proprietors of an estate, 
of which they have equal shares. The second brother, by name 
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Govind Chunder, dies cbildless, leaving a widow named Ra4ha- >^831.' 
munee, who by the law of inheiitance succeeds to his portion of 
the estate, ana enjoys it during her life time. Previously to her Rooder 
death the eldest brother dies leaving a son. Under these cir- 
cuinstances, on whom does the property’devolve on the>death 
Radhamunee conformably to the law of inheritance X Does it go Cbnnder 
to the younger brother of her husband who was living at the time of Chowdhry. 
her death, or to the son of his deceased elder brother? in other words, 
the second brother dying childless, and his widow taking his share 
of the estate by inheritance, and holding it during her life time, 
subject to the reversionary interest of her husband’s heirs, from 
what date does the right of such heirs begin to accrue, from the 
death of the widow, or from the death of her husband X The pun* 
dits were further desired, if they adhered to their former opinion, 
to reconcile it with the doctrine they had pronounced on former 
and similar occasions: and they were directed, should they enter¬ 
tain the slightest doubt as to the intent and meaning of the question 
now propounded, to apply to the Court for a solution of such doubt. 
OntheMh of August (because came cn again before the Third 
and Officiating Judges (S. T. Goad and W. Dorin), the pundits 
having delivered an amended reply to the following effect: Under 
the circumstances now stated, the widow’s husband’s younger bro¬ 
ther will succeed to the property which had devolved on her, and 
the son o( his elder brother w ill not be entitled to any portion of it; 
because the property of a man which had devolved on his widow 
will, if at her death he had neither daughter nor daughter’s son, 
nor parents, go to his brother, to the exclusion of his brother's son ; 
the right of a brother’s son j>eing subordinate to that of a brother. 

The right of the husband's heirs does not accrue on his death, but 
on the death of his widow; because tl)e following is the prescribed 
order of succession to the estate of a person leaving no male issue; 

First the widow succeeds, then the daughter, next the daughter’s 
son. then the father, next the mother, then the brother, then the 
brother’s son, and so forth. The rights of these individuals accrue 
consecutively, andT therefore as long as on8 holding the prior right 
exists, the right of the heir whose claim is posterior cannot come 
into operation. This is the case in the present instance with the 
widow, the husband’s brother, and his brother’s son. The former 
reply was given under a supposition that the widow’s tehure in 
this case was of a peculiar nature, and qualified or limited by some 
special circumstances. Now, as it has been explained that the 
widow succeeded absolutely and by the ordinary law of^inheritadee 
to her husband's property, a suitable reply has been given conform¬ 
ably to the doctrine contained in the Daya BhagOt the Daya Cra~ 
ma Sungraha, the Vivada Bhungarnubaf and other authoiities ‘ 
current in Bengal.—^Authorities: Yajnyawalcya^ cited in the 
J>aya Bhaga and other law tracts : a wife, daughters, both parents, 

, brothers, their sons, kiasmen sprung from the same original 
distant kindred, a pupil and a fellow student in theology. On 
failure of the first of these, the next in order shares the estate of 
him who has gone to heaven leaving no male issue t this law ex¬ 
tends to all classes. Jimuta KoAana, in the Daya Bhaga, treating 
of the succession of brothers, proceeds to state, if there be. none, 
the property goes to the brother's son. 
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1820 . yiahnu, cited in the Daya Bhaga and other works: The wealth 

•-— of him who loaves no male^issue goes to his wife; on failure of her 

Roodrr to his daughter; if she be dead to the son of a daughter; if thera 
CiiiuKier QO g^£|J grandson, to^the father : in his default to the motlier ; 
*^*SuuabhTO failure of her to the brother; if he be dead to the brother’s suns ; 
Cininder in default of this to the remoter kinsmen, &c. Vriddha Menu^ cited 
Chowdbry. in the Daya. Biutga, ^c. a widow, who has no male issue, who 
keeps the bed of her lord inviolate, and who strictly performs the 
duties of widowhood, shall alone offer the cake at his obsequies, 
and succeed to his whole.share.' 


Vrihaspali, cited in the Daya Bhaga, ^c. In scripture, in law, 
in sacred ordinances, in popular usage, a wife is declared by the 
wise to be half the body of her husband, equally sharing the fruit 
of pure and impure acts. Of him whose wife is not deceased half 
the body survives; how should another take the property while 
half the bodv of the owner live^ ? Although distant kinsmen, al¬ 
though his father and mother, although uterine brothers be living, 
the wife of him who dies leaving no male issue shall succeed t<i 
his share. Since she was previously espoused in due form, she 
must support the consecrated hre ; and after the death of her hus¬ 
band, the widow, fitithful to her lord, shall take his wealth; this, is 
a primeval law. Taking his effects moveable and immoveable, the 
precious and base metals, the grain, liquids and clothe^, let her 
cause the several sraddhas to be offered in each month, in the sixth 


*and at the close of the year: After citing the text of VriUaspati in 
the Daya Bknga, Jimuta Vahana proceeds to state, that while the 
widow survives, the succession of parents, brethren, and the other 
heirs, is extremely remote. ^ 

After a perusal of the above exposition, and of the other docu¬ 
ments connected with the, case, the Third and OfKciuing Judges 
recorded their opinion that the younger brother of the deceased 
Govind Cbunder. who was alive at the time of the widow’s death. 


was alone entitled to the property which had devolved on her. 
'they were further of opinion, that the authenticity of the alleged 
agreement had by no ^leans been proved, aticf consequently, that 
the claim of the respondent, whether fonnded on that document or 
on the law of inheritance, must fail to the ground. I'lie dicree 
therefore of the Court below was reversed, and judgment was given 
in favour of the appellant, awarding him possession of the property 
in dispute with mesne profits. Costs of both Courts were made 
I by the respondent (a). 


(a) Were it necessary to aitdiiee any farther proof of the inaccuracy nf t]ie 
opinion delircrecl in the first instance, the following statement of farts is perhapa 
calculated to place the matter beyond all doubt, and to arcoiint for such opinion 
in a manner more satisfactory limn the Pnndit's explanation. A complaint hav.. 
iag been preferred to the Court of Siidder Dewanny Adavlut against Sobba 
Sbastree, the head Pundit of the 6aurt, fur extortion, and it having been ascpr- 
tajfed that there were suits for debt pending against him in the S'lpreme Court, 
the Register was desired to collect all the information he could, relative to 
those suits, and he accordingly, on tlie I2tb of Deceml>er 1823, submitted a 
report to tjie Court, of which tlie ft^lowing is ap extract: 'f The Register, in 
conformity with the inatructions of the Court, under date the 12th instanW submita 
the following memorandum of circumstances relative to Sobba Sbastree, one of 
the Hindoo, law officers attached to the Sndder Dewanny Adawliit: In lAe month 
pf April 1822» the Sbastree having absented himself from bis duties for Several 
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ZUMEEROODEEN and MUSSUMMAUT ZEINUB BANOp, tm- ' 

Appellants^ —' 

versus Sept 

RAiMMOHUN MULLIK, Respondent. 

THIS claim was instituted in the Calcutta Court of Appealon TheSodder 
the 24th of January 1817, against the appellant and her husband Dewaaity 
Zumeeroodeen, to recover possession of certain lands in Khiderpore, 
with the houses erected thereon, the value of which was estimated ^ decree of 
at 65,000 rupees. The grounds «f the claim were thiv stated : the Su- 
“ On the 25ih of October 1811, Zumeeroodeen borrowed from me prcme ^ 
the sum of 52,000 rupees, and mortgaged to me the lands 1 now ^ 

claim in security for the debt. 'I'he term allowed for the mortgage nortgiiftee 
to run was one year, and a judgment bond was executed by Zu- founded ^oa 
meeroudeen to tliat effect. As my money was not repaid on the « hood to 
expiration of the term specified in the judgment bond, I applied to ■. 

the Supreme Court, who ordered the Sheriff to sequester the mort- *. 

gaged property, and to dispose of it by public auction. The Sheriff the foreclo* 
accordingly put his seal on the premises. Zumeeroodeen then sure of the 
sued me in the Supreme Court to procure the redemption of the 
mortgage, on the plea that the money had been repaid; but his ^Ytrary to 

regulatioa 

days, an enquiry was instituted as to what had liecome of him; when it appeared 17, 1816, 
that he bad been arrested and thrown into jail. On further enquiry, it was as* the mort* 
rertaincd that he was confined for debt at the anit of a person named Raninitlhee,frasor hav- 
Sain, Moklitarkar, on the part of Siiinbboo Chiinder Chowdry. This Ramnidhee ing volun- 
Sain WHS called, and by o^er of the Court examined by me as to the natnre of tanly sub- 
hi« claim agHiiist tbe Piiiidil. He deposed, that Uie Pundit owed him 12,000 jected him> 
riipe«-8 principal, and 2,732 rupees interest, on a debt on bond which whs executed seif to the 
on the 24th of Phalgovn 1220, B.'*S. This defiosition was tal^n down on the jurisdiction. 
8tli of May 1822, and the deponent refusing to swear to tbe truth of its con¬ 
tents, WHS subsequently dismissed,' for conteiniit, by order of the Court, from 
his siluHtiun as a Mokhtar in tiie Sodder Dewanny Adawlut* Three persons 
whom he named as witnesses to the transaction of the loan were summoned 
through the Nazir; but could not be found. Tbe Pundit subsequently to his 
liberuiion from jail, on the 10th of May, was called on for a reply to the allega¬ 
tion of Ramnidhee Sain, when he totally denied the debt, nor would he admit 
Uiat be ever had any pecuniary concern whatever frith that individual. The 
Court having no menus at the time of satisfying themselves as to the fact whether 
tbe debt was really due, resolved to wait the issue of the suit; and 1 was directed 
in the mean lime to obtain any information on the subject 1 might be able, from 
some person connected with the Supreme Court. 1 accordingly made a private ap¬ 
plication to tlic Prothonotary, who furnished me with the following meiuori^dum: 

Ratnuidbee Sain, wer«w ^obha Rai Siirmono. 

Sum sworn to 14,732. Bailable 14,833. 

Wordsworth, Plaintiff’s Attorney. 

Tbe defendant was committed to jail on the 1st day of April 1822, nndir th'n 
above capiat, and released on the 8th of May 1822, on filing a certificate of Pro- 
thonoiary of bail piece, and order of Sir Francis MacnaghtCn thereon. To be 
tried next term. 

Uriginal debt 13,000 rupees; interest from May 1820, at 12 per ceaf.—I hicard 
nothing more of this suit until last week, when i applied to tbe Prothonotary to 
acquaint me with the result, if it had been decidcif, and he sent me the following 
memorandum: 9 

Ramnidhee Sain, rernu Soobha Rai Surmono. 

Judgment for plaintiff on 12,000 sicca ruiiees, on all counts of plsSot except 
the first.->ProtboDotary's Office, 10th December 1823. 

Tbe following facta led tbe Court at the time to attach no smell decree of suf- 

C ciOn to the Pundit’s conduct ou this occsslon. Ramuld^'e Sain was t^ 
lokbtsr or agent of s person named Sambboo Chunder Chow»yj,1vh61nsUla^il 
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claim was dismissed as beings wholly groundless. The Shwitf 
repeatedly put up the property to sale, but no purchasers would 
come forward, under the apprehension that the Sberiti'was not 
competent to confer possession. At length as Zurtideroodton per* 
mi tied the estate to fail *in arrears, the Collector advertised it for 
sale, in consequence of which I came forward and paid up the 
balance of revenue, which 1 hare continued to do up to the present 
day. As the Judges of the Supreme Court had passed a decree in 
my favour for the mortgaged lands, as speciBed in the judgment 
bond, 1 applied to the Judge of the Suburbs of Calcutta to ^ put 
in possession; but the defendant, Zeinub Banoo, having repre* 
selited that the property was her’s, and had been settled upon her 
by her husband Zumeerondeen in lieu of dower, a reference was 
made to the Sudder Dewanny Adawlut, the Judges of which Court,' 
after consulting with the Advocate General (a), determined that 
J should be left to a regular suit to establish my right of possession." 
7'he plaintili' concluded by stating that he had made Zeinub Ba¬ 
nco a defendant with a view to sec at rest fur ever any claim 

A suit A(rainst a person namee Rooder Chander Cbowdry in the Dacca Cotut of 
Appeal, to recover a certain portion of a xeniindaree, the triennial sudder jum* 
ina of which was eatimated at I3,il0 rupees. The decision of the case turned 
cliiefly on a point of Hindoo law as to wlietber, on the decease of a widow on 
whom a lauded estate bad devolved by the death of her husband, such estate 
should go to the husband’s brother only, or to his nephew also. The Dacca 
Court having obtained a lyuriutka from their Pundit, who gave a reply in favour 
of the nephew, thought it a case of sufficient importance to refer for the opinion 
of the law officers of the Sudder. Tliey accordingly did refer the point with their 
proceeding, dated the 10th of February iSifl, corresponding with the 39th of 
Magk 1326, B. S., and tlie reply of tlie Pundits was returned with the Register’a- 
letter, dated tfae4i4th of March 1820,correspmiding with the Ktlhof Cheyi 1226. 
Tlieir opinion confirmed that of the Pundit of the Provincial Court, and was in 
favour of the claim of Siimbhofl Cliunder Chowdry, fur whom Ratnnidhee was 
Muklitar, in whose favour a decree pas'«ed accordingly. On appeal to this Court 
by the defendant, Rooder Cliunder Chowdry, the above opinion of the Pundits of 
this Court was filed in support of the respondent’s claim; but the Judge iriio 
tried the appeal observed that the said opioion was at variance with the received 
doctrine as translated from,books of Hindoo law, and moreover contrary to opi¬ 
nions formerly delivered by the Pundits of this Court on similar occasions. He 
went on to lecord bis opinion, that the Pundits could not have understood the 
question, or that haring understood it, they had furnished an erroneous reply; and 
directed that the same question should again be pot to them in a manner impos¬ 
sible fqr them to misunderstand. This was done accordingly on the 28th of July 
1821, and they delivered an opinion dianietrically opposite to their former one, 
stating that Rooder Cliunder was the sole legal successor, and a decree was pro¬ 
nounced in the appellant’s flavour accordingly by Messrs. Dorin and Goad. It ia 
remarjcable that tlie bond of Ramnidhce Sain bears date Phalgoon 1226, that is, 
the month intervening between MayA, when the Provincial Court made their 
reference, and CAey/, when the reply was returned by this Court, giving an expo-' 
sition of the law in favour of the employer of Ramnidhee Sain. The Pundit totally 
denied that any debt was due, and by the ultimate judgment it was proved. Th«' 
Court will draw their own inference from the above statement.” 

Tlie Pundit subsequently absconded, and has not since been beard of. 
faj The opinion of the Advocate General on the occasion in question ww 
delrrered in the following terms 1 am of opjnion that the proper remedy oa 
to obtaining possession of the estate mortgaged by Znmeeroodeen Moonthee, is 
by a suit'in the Mofiissil Court by the mortgagee (Qt^e against the mortgagor?) 
who cannot have any defence, the equity of redemption having been foreclosed 
by the Supraipe Court. Znmeeroodeen not being subjert to tlie jurisdieckm of 
tlie Supreme Court an ejectment rabnut be brought against him for the posses- 
Mon id tUatConrf, irbicb obliges the mortgagee to resort to the JdafussU 


1821. 


Ziimeeroo- 
deen and 
Miissnra- 
mailt Zei¬ 
nub BanOo, 
V. Kammo- 
'uun Muilik. 



113 


CASES THE SUDDER DEWANNY ADAWLUT. 

'w^ich she might urge, although, in point of fact, she had nothing 1821 . 
to do ^h the transaction between the parties, and never possessed 
the slightest right or title to the lands claimed. Znmeeroo- 

The defendant averred in reply that she tras married to Zumeer- •*'“* 
oodeen in the Bengal year 1200, on which occasion he settled 
upon her, by deed of dower, the sum of two lacks and nine hun- nub B«uoo, 
dred rupees, and that, subsequently, he conferred upon her and «. Rsmino* 
gave her possession of the whole of the lands claimed by the kun.Mu)iiic. 
plaintiff, besides other property ip commutation of the sum of 
seventy thousand, six hundred and one rupees, or that portion of 
her dower which was demandable promptly. That her husband 
consequently had no power to make the mortgage, or to execute a 
judgment bond in favour of the defeudaut for those lands; that the 
plaintiff had in a former application to the Supreme Court, stated 
that he had realized a portion of the debt due to him, whereas he 
now alleges that he had received no part either of the principal or 
interest, and that, at all events, the claim was not maintainable, 
as being in opposition to sections 7 and 8, regulation 17, 1806. 

The other defendant (Zumeeroodeen) suffered judgment to go by 
default. On the 11th of December 1817, the First Judge of 
the Provincial Court passed the following decree: The plaintiff 
founds his claim on a judgment bond executed by Zumeeroodeen, 
on the 25th of October 1811, on which a decree was obtained ia 
the Supreme Court on the 19th of June 1815, for the sequestration 
and sale of the lands in dispute. The defendant having, in the 
first instance, alleged that the mortgaged lands were her property 
and had been conveyed to her by her husband Zumeeroodeen, in 
lieu of a portion of her claim dower, proceeds to state, that the 
action is not maintainable consistently with the provisions con¬ 
tained in sections 7 and 8, regulation 17,* 1806. But this plea is 
perfectly futile, because Zumeeroodeen voluntarily subjected himself 
to the jurisdiction of the Supreme Court; and executed a judg¬ 
ment bond, conformably to which the property was decreed to the 
plaintiff by the Supreme Court. That point therefore, consistently 
with the provisions of section 16, regulation 3, 1793, cannot be 
retried. It only remains to investigate the alleged previous con¬ 
veyance to the defendant under her claim of dower. But this 
plea appears to be fraudulent on many grounds. Only one witgess 
has been brought forward to authenticate the deed under which it 
is stated to have been made, and that witness is,a relation and 
dependant of the defendant. The deed in question was not regis¬ 
tered nor authenticated by any public officer. From the*date of 
its alleged execution, up to the institution of the present suit, no 
mention was ever made of the existence of such an instrument. 

The instrument itself bears internal marks of having been recently 
fabricated, all which, and other reasons, tend to prove that it is not 
genuine or authentic, and has been merely prepared fur the occa¬ 
sion to meet the demand of the plaintiff.. 'Ih^ First Judge therefore 
decreed tW the plaintiff was entitled to possession, accor^og to 
thejudgment of the Supreme Court, of the lands.in dispute, with 
all the buildings erected thereon. The defendants being dissa¬ 
tisfied with the above decision appealed therefrom to the Court of 
Sudder Dewanny Adawlut, and the case came to a hearing on the 
VOL* 111* 9 
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1821. 8tli of May 1820, before ihe Chief and Officiating Judges (W, 

-Leycester and W. Uurin). As the case was. from its magnitude 

Zumeeroo- appealalile to the King in Council, the Court deemed it advisable^ 
deen and previously to passing a final decision, to give the appellants an op- 
mam &i'- po''t'‘“Oy bi inging forward all the evidence they might be able to 
jiub Bhqoo, adduce, with a view to cut olT all reasonable pretext for further 
^ V hainmo- litigation, but the appellants having failed to produce any addl* 
liuaMiillik. tional testimony in their favour, up to the 19ih of September 1821, 
and there appearing to be no leason whatever for interfering with 
the judgtuent of the Court befow, the decree of that Court was 
alfirined accordingly with costs, on the date last mentioned. 


1821 . 


Nov. Stii. 


POKHNARAIN, MOHUN LAI, and SOHUN LAL, Appellants, 

versus 

MUSSUMMAUT SEESPHOOL (Widow of Ramdtaui.), 

Respondent. 


Tliederrvfs THIS was a claim originally preferred in the Zillah Court of 
of a Court Tirhoot on the 25th of February 1812, by the respondent to reco> 
below in fa- possession of half the talooks of Bhngwanpore, Mominabad, 
• Hurnararnpore, &c. the annual produce of which was stated at 
widow for 1,877 rupees. 

possession The plaint set forth that the whole of the above talooks belonged 

of ber has- tjjg plaintiff's husband Ramdyaul and his brother Gunaish Dutt, 

ed"propctty mentioned individual died in Cheit 1203, F. S.,and the 

amended on plaintifPs husband performed his funeral obsequies and succeeded 
the ground to ail his property, real and personal; that the widow of Gunaish 
of iheir not prevailed on the plaintiif’s husband, who was a simple man, 
^died^ihe' to execute a deed in favour of Pokhnarain, who was her daughter's 
nature of son, constituting the said Pokhnarain joint proprietor of the 
interest and estate, but previously to Kamdyaurs death, tfthich occurred in the 
^ cancelled by the express consent of 

property* widow of Gunaish Dutt, from the circumstance of Pokhnarain's 
Lould be inability to make good his portion of the public revenue; that the 
disposed of death of Rarndyaul's widow occurred in 1215, on which event the 
after her plaint'itf’s husband became proprietor of the entire estate, but that 
ler eai . PoV^^^aarain and his brothers, w ho as daughters sons have no legal 
* succession, had since his decease procured the registry of 

their ndbies as proprietors 'i'he plaint concluded by stating, that 
it was the intention of the plaintiff to sue for the proprietary right 
to the whole of the lands, but that, from a deficiency of funds, 
she was unable at present to sue for more than a moiety. It was 
alleged in reply, that Gunaish Dutt was the sole acquirer and sole 
{proprietor of the lands in dispute ; that he transferred them to ins 
grandson Pokhnarain, for whose benefit he held them during su^ 
grandson’s minority, and that although after his death, the plain- 
tlfTs husband was admitted by Pokhnarmn to a participation dorine 
his life time in the lands, it was under the express condition ana 
writtan acknowledgment that he had no claim whatever Co propria- 



CASES IN THE SUDDER DEWANNY ADAWLUT. 

tery right. A decriee was passed by the Register of Zillah Tirhpot 
in favoor of the plaintiff, which was affirmed in appeal by the Patna 
Provincial Court, awarding to her the proprietary right, in general 
terms, of the moiety claimed. A petition for a special appeal was 
presented to the Court of Sudder Dewahny Adawlut, and being 
admitted, the Court deemed it necessary to put the following ques 
tion to their Hindoo law officers: Two uterine brothers, by name 
Gunaisli Dutt and Ramdyaul Singh, inhabitants of Zillah Tirhoot, 
were joint proprietors of an estate in that district, holding equal 
shares. Gunaish Dutt dying, left as his heirs a widow, a daughter, 
and three sons of that daughter; afterwards the widow died, and 
the survivors were her daughter and the three sons of that daughter. 
Subsequently Ramdyaul, the second brother, died childless, leuving 
a widow. Under these circumstances does the propertyof Ramdyaul 
devolve on his widow, or on the daughter and grandsons of his bro¬ 
ther I The pundits replied, that whether the estate was joint or 
separate, the share left by Ramdyaul would not go to the daughter 
and grandsons of Gunaish Dutt; the daughter and grandsons in 
the female line of a brother not being recognized as heirs in any of 
the books current in Mithila, but that the question of the widow’s 
right of succession depended upon the fact of her husband’s pro¬ 
perty having been separate and defined, or otherwise, and whether 
or not there existed other claims of consanguinity superior to her 
own. This opinion not proving quite satisfactory, the pundits 
were again referred to and desired to be more explicit, and to state, < 
should the property of Ramdyaul devolve on his widow Mussum- 
maut SeesphooU whether she possessed the power of alienating it 
by gift, sale, or otherwise, or whether she had only a life interest in 
it I The pundits in reply to this reference stated^ ffiat their reasons- 
for desiring to know whether or not there existed other claims of 
ooDsanguinity superior to that of the widow, was, that according 
to the law, as current in the district of Tirhoot, if the husliande 
share of the estate was not separate and defined from that of his 
partner, his widow could not succeed to his property, which would 
in that case go to life nephew or other relation of her husband ; 
but that as it'appeared there was no such relation, the widow- 
was entitled to the entire property left by her husband, to be 
enjoyed by her during her life time, but not to be alienated 
except for the special purpose of secuiing spritual benefit to her 
deceased husband; and that after her death, in the event of there 
being no heir of her husband in existence from the daughter 
down to the spiritual teacher, the property should devolve, on 
the ruling power. On the 13th of June 1821, the wholh of the 
proceedings of the case having been gone through before the 
Second Judge (C. Smith), before whom the case was first heard in 
appeal, he decreed as follows: It appears from all the evidence 
adduced, that Gunaish Dutt and Ramdyaul were two brothers in 
joint poiSession of an -undivided landed estate situatedi in the di%> 
trict of Tirhoot; that on the death of the former individual, the 
latter succeeded to his portion in right of inheritance, and con¬ 
tinued in exclusive enjoyment of the entire, property until his death, 
when hoUi shares devolved, of right on lus widow Mussummaut 
Seesphool. This indeed is., ffie substwite of het plaint,, although. 
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' 1821 . for the present she has advanced her claim to one moiety oirly, 

. . . and has stated it to be her intention to lay claim to the other 

Pokhnaratn moiety at a future period. It appears from the second law opinion 
Lai delivered by the pundits, that Mussunimaut Seesphool has a right 
i!hI possession of the bstate left by her husband during her life 

BiiinmHiit tinie, that she may make siu h disbursements as are necessary for 
Secupbool. the spiritual welfare of her deceased husband, that she is not at 
liberty to make any other description of alienation, and that after 
her death, in the event of there not being in existence any heir of 
her husband from hi^ daughtercdown to his spiritual teacher, the 
property whii:h hud so devolved on the widow should escheat to 
the ruling power. But, in the decrees of the Courts below, there 
is no mention made of the widow’s inability to alienate, nor of the 
mode in which the’ property should be disposed of after her death. 
It seems th^efore necessary to amend the decree of the Provincial 
Court by wording the decision thus:—Mnssummaut Seesphool 
shall have a life interest in one moiety of the landed property left 
by her deceased husband, which property shall be sequestered to 
the use of Government, in the event of there not being at the time 
of her death any suiviving heir of her husband, from the daughter 
down to the spiritual preceptor. I'he decree should further pro¬ 
vide. that Mussiimmaut Seesphool is at liberty to sue for the 
remaining moiety of the estate, and that the costs in all three 
CourtB should be paid by the appellants. 

, The case having been next taken up by the Third Judge (S. T. 
Goad), he expressed his concurrence in the opinion recorded by 
the Second Judge, with the exception of that part of it which ex¬ 
pressly provided that Mussnmmaut Seesphool was at liberty to sue 
for the remaining moiety of the estdte. He did not deem it ne¬ 
cessary to provide speciBcallv fur her preferring a claim which she 
was at liberty to do under the general regulations, without such 
provision : especially, as it appeared that the names of the appel¬ 
lants had been registered with the consent of the respondent’s 
husband, as proprietors of one moiety of the estate claimed. The 
Fourth Judge (J. Shakes peart coinciding in this view of the case, 
a hnal decree was on the <5ih of November 1821, passed according 
to (heir concurrent opinion, which differed only in one particular, 
as above specified, from that of the Second Judge. 
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MR. JAMES MORRIS, Appellant, 

versus 

MR. JOHN COLLIS, Respondent. 

THIS suit was originally instituted by Mr. John Collie, versus 
Mr. Janies Morris, in the Benares Court of Appeal, on the 13th of 
December 1814. The following was the substance of the claim: The 
plaintitr and defendant had long bean on terms of intimate^cquain* 
tance with each other, and at length determined to set up a shop 
in partuership. It was agreed that the'partnership should last for 
two years, commencing with the l»t of June 18)2, and it was also 
conditioned that should any difference of opinion arise between 
the partners, it was to be settled by two arbitrators, one of whom 
was to be appointed by each partner, and in the etent of the arbi¬ 
trators differing, an umpire was to be appointed, by whose decirion 
the parties should abide. It was also agreed that on the expiration 
of the term of the partnership the affairs of the concern should be 
adjusted, and each partner should take his share of the profit and 
lo>s of the debts and outstanding balances. On the 26th of May 
1814, when the period agreed upon for the continuance of the 
P'lrtnership had nearly expired, an advertisement was published, 
giving notice that the partnership between Messrs. James Morris 
and Joha Collis would be dissolved on the 31st of May next 
eusiiing, requiring all persons indebted to the firm to pay in their 
respective debts before the 1st of July following, and all creditors 
to prefer their respective claims before the same period. On the 
29th of May of the same year^he defendant wrote a letter to the 
plaintiff, offering to take off bis hands all the articles in the shop 
at prime cost, and stating that he intended to continue the business 
in his own name. 'I'he plaintiff at the time answered that he had 
no intention of disposing of his property at that rate. A bargain 
however was ultimately made between them, the defendant agree¬ 
ing to pay an advance of ten per cent on the selling price of the 
goods, and to pay the amount in three instalments at intervals of 
three, nine and eighteen months. The first instalment was to be 
paid in three months after the 1st of June, without interest, or if 
not paid at that period, it was to bear interest at ten per centper 
annum, the interest demandable monthly. The defendant wrote 
a letter agreeing to the above terms. 'I'he goods were computed to 
be worth 36,370 rupees, half of which, or 17,686 rupees belonged 
to the plmntiff. Besides this, there were outstanding ILalances 
to the amount of about 26,000 rupees, which it was agreed the 
defendant should collect, and from that source discharge any 
demands that might preferred against the firm, leaving the surplus, 
after a^ustment, to be divided between the parties to this agreement. 
Notwithstending these facts, the defendant would not make pays 
inent, neither would he execute any bond acknowledging the 
instalments formerly stipulated to be due, nor would he agree to 
refer their differences to arbitration. When the plaintifl' wrote to 
the defendant on the 18th of August 1814, to send for his inspec¬ 
tion the bills to the amount of 26,000 rupees, due from the several 
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1821 . d^tors to the firm, with a view to satisfy himself as to the state of 

-- the pecuniary affairs of the concern, the defendant had the assurance 

Mr. James to write in answer to the plaintiff, requiring him to transmit copies of 
all the ledgers and account books belonging to the establishment,^ 
CuUis!' ° although he himself had retained the sole custody of those books 
ever since the 31st of May. Five months had elapsed since the 
* first instalment became due, which amounted to 5,895 rupees, and 
which was the amount of the present claim. The defendant admitted 
having purchased the plaintiflT’s share of the stock in trade, but 
alleged that he did so in ignorance of the real facts of the case, 
which the plaintiff concealed from him by withholding the account 
books; but that he had since ascertained the state of the firm, 
and found that a large balance was due to himself. He denied 
having promised to pay by instalments, and stated generally that 
he had invested large sums of money, in the concern, which had 
been made away with by the plaintiff. 

After an attentive perusal of the evidence in this case, the 
Provincial Court declared their opinion that the allegations of 
the plaintiff were abundantly established, and that the defendant 
had wholly failed to prove his right to make any counter claim 
against the plaititiff on account of any matter connected with the 
concern of their partnership. It was decreed accordingly, that the 
defendant do pay to the plaintiff the sum of 5,895 rupees, being 
the amount of the first instalment, or one third of the amount 
• Stipulated to be paid by the defendant for the plaintiff s share 
of the stock in trade, and likewise defray all the costs of suit. 

On appeal to the Court of Sudder Dewanny Adawiut, the cause 
came first to a hearing before the Chief (Sir J. E. Colebrouke) and 
the Third Judge (S. T. Goad) on* the 24th of July 1820. It 
appearing that there Wer^ a great variety of accounts unsettled 
between the parties, and, that according to the articles of partner- 
ship entered into by them, they were Imund, upon the termination 
of their partnership, or upon ihe occurrence of disputes, to settle 
them by arbitration, the decree in this cause, and in another between 
the same parties fosinded on the same grcAinds were annulled, 
and the parties were called upon each t'o name arbitrators, to 
whom the whole of their accounts were to be referred for adjust* 
ment. On the 16ih of December 1820, Mr. John Colirs, the respon¬ 
dent, attended in person and delivered an arbitration bond executed 
by him, nominating John Robert Coles and James Duncan 
Cbnyers to be arbitrators on behalf of the parties, and containing 
a condition that such award as should be passed by the arbitraturs 
named, and agreed to by the parties respectively, should become 
a rule of the Supreme Court. On the date last above mentioned, a 
' copy of this bond of arbitration, was forwarded to the Benares 
Provincial Court, for the purpose of being executed by the 
appellant, Mr. James Morris. From the return of the Benares 
Provincial Court, under date the 19th of January 1821, it 
appeared that the appellant refused to execute the arbitration 
bond, on the ground stated by him in a letter under the same 
date. ' Mr. John Cotlis, the respondent, having verbally de* 
dined executing any other kind of arbitration bond, it ap^red 
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imprarticable to being the concerns of the parties to a settlero^ht 1821. 
by means of arbitration. On the 23d of April 182If Mr. John 
Collis, the respondent, attended in person and delivered sundry Mr. James 
books, accounts and papers, and it being found impracticable for 
the Court, from want of leisure, to enter into that minute exami* (jgiij,, 
nation of the voluminous accounts of the parties which was neces¬ 
sary, it was resolved and ordered on the oate last mentioned, that 
the whole of the books, accounts, documents and papers, delivered 
in by the parties, as well to the Provincial Court as~to this Court, 
should be referred to a person skilled in mercantile aceQunts; and 
Mr. John Abbott, a gentleman of established character, and in thp 
employ of Messrs. Alexander and Co. of Calcutta, was selected as a 
dt person to examine the accounts of the parties and to report there^ 
on. On the date above mentioned, therefore, the whole of the 
books, accounts, documents, and papers were accordingly referred 
to him. On the 18th of September 1821, Mr. John Abbott submitted 
his report, accompanied with documents and statements in eluci¬ 
dation of it, and ou the 30th of October atteivded and deposed on 
oath to the truth and accuracy of the report to the best of his know¬ 
ledge and belief. The final judgment was passed by the Court of 
Sunder Dewanny Adawlut in the following terms. 

It appears that the reference was made to Mr. Abbott on the 
23d day of April last, but from that day to the date of Mr. 

Abbott’s report (a period of above six months) Mr. James Morris, 
neither attended in person before Mr. Abbott, nor appointed 
any representative to attend, with a view of urging any thing 
he might have to state, or of giving such explanations as might 
be required from him. Mr. Morris’s refusal to sign the arbitration 
bond was by no means justifiable, and bis nonattendance before 
Mr.' Abbott, either in person or by representative, indicates aq 
intention of preventing any final adjustment of the accounts, and 
of depriving Mr. Collis of that right which the two decrees passed 
in his favour by the Provincial Court raised a strong presumption 
that he was entitled to. It appears therefore to be jiist and 
proper, that a decree should be passed in these two causes upon 
the basis, of Mr. Abbott’s report above mentioned. From this 
report it , appears that on the 30th of April 1820, there were 
balances still outstanding, on the.joint account, to the extent of 
9^089 sicca rupees, 13 anas, 8 pie, many of which, if not already 
collected, and due diligence heretofore manifested in endeavours to 
collect them, must now be looked upon as desperate, and the remi^tn- 
der, from the nature of them, and the parties owing thetn b«wg 
dispersed in different parts of the coun^try, making \t difficult 
and tedious to collect. ‘ Tq await thefefqje..t|)a eventual re¬ 
sult of their close, would put off .dual' ^rangemeqt of the 
accounts of the joint concern to an inde^ite .abd uistaut period. 

'The only mode therefore that offers for t^.attainmfiot of the aodf 
bought for ill the present 8yit,,Qf a final a>d)U8tme|at.of tba q^Cjoants 
bbtwbeq the contending parties, ^ppaars to.be, to assqme thq dajUt <4 
the'clmie of the last accounts renaered oh the 3Qth of April 182Q» 
ak the ^nod of hriiiging alim tqa c;lo|e joint gwicarn accQuqta, 
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4,498 5 6 


15,267 2 10 


10,768 13 4 


5,384 6 8 


and on the payment by him of this sum to Mr. Mon is. the realized 
accounts uf the joint concern would be finally closed. Previous 
however to any payment being made by Mr. Collis ti» Mr. Morris for 
his half proportion of the above amount due on the joint concern, 
it is iiecessaiy to adveit to the paiticular transai tions between them, 
afier the close of th.it concern, and which forms the prominent fea« 
ture in the present suit. It appears undisputed that Mr. Morris, on 
the division being made of the Benares joint stock on the dlst of 
May 1814, purchased from Mr. Collis, his half share of such stock, 
for which, by mutual valuation and final adjustment between them 
at that peiiod, Mr. Morris waste pay to Mr. Collis the sum of I7,b85 
sicca rupees, by notes at three, six, and nine months, with inter- 
est on the two latter at 10 per cent per annum from the let of 
September 1814; it also appears that no payment has ever been 
m<«de to Mr. Collis on this purchase: he is therefore entitled to an 
interest on the whole at the rate agreed on from the dates specified 
on which the interest was to comni'ence, which would make Mr. 
Morris’s debt to Mr. Collis for principal and interest, rs. a. p. 


on the doth of April 1820'. The sum of. 27,706 8 0 

From which, if Mr. Coliis’s proportion of amount 
due to Mr. Morris on the joint concern, as 
above st.ited, is deducted. 5,384 6 8 


A clear balance will appear due to Mr. Collis .... 

Mr. Moiris on the 36th of April lb)20, of... 22,322 I 4 

(tus therefore ordered and decreed, that Mr. James Morns do 
pay to Mr. John Collis the sum of 22,322 sicca rupees, 1 ana, 
4 pie, with iiiteiest at 10 per cent from the 30th of April 1820, 
to t}ie date of |>aymeDt. 

With regard to the balances still outstanding, due to the joint 
concern, it appears proper that an impartial division and assign¬ 
ment of them should be made between the parties, each depending on 
his own exertions for their realization, and that Mr. Morris should 
be called upon to account for any sums collected by him in part 
of the outstanding balances since the 30th of April 1820. A copy 
of the statement of balances on the Benares books marked D. 
prepared by Mr. Abbott will therefore be forwarded to the Pro¬ 
vincial Court, who, in the execution of this decree, will call upon 
Mr. Morris to render an account of the* sums actually collected 
by him on this account, a moiety of which they vriil require him to 


J021. wh*en the balance appearing due to John Collis, on 

- his own proper account, was. 

Mr. James The balance due to James Morris on his own 

Mr*^^hn* prop«r account wa&. 

Collis. 

The difterence is the amount due by the joint 
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deposit ia Court within one month from the date of beings callbd 

upon to account, and also to produce and deposit in Court the — ■ ■ ■ . — 

original bills for outstanding unrecovered debts, of which the Mr. James 
Provincial Court are directed to make a fair and impartial division, 
in such mode as may appear to that Court right and proper. Collis? 

It was further ordered and decreed, that the whole of the costs ' . 
of appeal and in the Provincial Court i^e borne by the appellant, 
including the sum of eight hundred sicca rupees, which the Court 
consider a fair remuneration to Mr.,Abbott for his troubfe in exa¬ 
mining and reporting upon the accounts referred to him. * 

^Vith a view to execution of the above decree, the house and 
property belonging to the late firm was sequestered by order of 
the Court of iiudder Dewanny Adawliit, but on the 18th of 
February 1822, the constituted attorney of Messrs. Fergusson and 
Co. (merchants and agents of the town of Calcutta) addressed the 
Provincial Court of Benares with a request that the property 
might be released, on the ground that those gentlemen, for a large 
sum due from Messrs. James Morris and Company, held a Judg¬ 
ment bond and warrant of attorney dated the 11th of March 1821, 
which had been duly entered up in the Supreme Court, and that 
the concern and property under the name and conducted by Messrs. 

James Morris and Richard Morris belonged to and was carried on 
for the benefit of Messrs. Fergusson and Co. In suppoit of this 
requisition the agent submitted copies of the legal documents on . 
which he founded his claim (a). The Provincial Court, on.ieceipt 

{a) To Messieurs Benjamin Comberbacb, Augustas Frederick Hsiailton, and 
Cbaries George Slrettell, QentIemen,sAttprnie8 of the .Supreme Court of Judi¬ 
cature at Fort William in Bengal, jointiv and severallr, or to any other attorney 
of the sane Court. o ^ j j 

These are to desire and authorise yon, the attornies above named, or any one' 
of you, or any otlier attorney of the Supreme Court aforesaid, to appear for us, 

James Morris and Richard Morris of Benares, in the East Indies, merchants, 
in the said Court, as of the first term in the year of our Lord oue thousand, 
eight hundred and twenty-one, or of any other subsequent term of the said 
Court, and then and there *to receive a plaint or declaration for us in an action 
of debt upon a bond or obligation made and entered into by us, the said James 
Morris and lUcbard Morris, to David Clark, Peter Reierson, John Melville, 
and John Smith, of Calcutta, merchants and agents, carrying on biimness 
in co-partnership, under the names, style and firm of Messieurs Fergusson, 

Clark and Coiu|MUiy, in the penal sum of sicca rupees one iinndred and sixty- 
thousand, at the suit of the said David Clark, B^ter Reierson, 4oba jMelvihei 
and Johu Smith, or the survivors, or survivor of them, their respective.executorji 
and administrators, and thereupon to confess the same action and tne'j'ari8ai(> 
tk>n of the said Court, or otherwise to suffer a judgment by nil diait'HM tim 
infbrma/tu, or otherwise to pass against us in the same acdon, and tollm thaei;- 
upon forthwith entered up against us of record of tbii said Court mr the said 
debt, besides costa of suit, and we, the said James Morris, and Richard A|orriS| do 
hereby further authorise and empower you, the said atlbrqies, or any one of 
yon, after the sdid Judgment shall be entered up as afordsald for us, and'iii our 
names, end as our act and deed, to aiga, seal, and execnte^ia good and Sufficient 
releaae in the law to the said David Clark, Pfter Keienion, John MelvlBe,|U|d^ 

John Smith, their heirs, executors an.d administrators, of ail and ail manner 
of error and errors, writ and writs of error, and ail benefit and advantage^ there¬ 
of, and all misprisions of error and errors, defects and imperftetiona'wliati^ 
soever, bad, made, doue, committed, puffered, ov> to be. had, made,‘eowP' 
mitted op .suffered, to, about, UMichiog or coucerpiag the aforesaid Jjiidgrt- 
m^t, or. in, about, touching or conceming any writ, warrapt, proceaa,' 
plidnt, ddclaration, plea, entry or other proceeding whatsoever'cuacqniin#’ 
the same, and for what you the said attornies, or any or either of yoi\ 
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ie«i. ofthis demand, applied to the Sudder Devanny Adawliit for tn* 
■■ • struotiona as to the proper mode of proceeding to be adopted 

Mr. Jiimes under the circumstani’es of the case, and in reply they were desired 

sequestration until further orders. In the mean 
Culiia? ” ^ reference was made to the Advocate General, with a request 

that he would state his opinion as to the legal competency or utber* 
wise of the appellant to execute the instruments in quesiion, 
notwithstanding the decree of the Proviticial Court, dated the 
16th of vSepteinber 1817, and^ the decree of this Court amending 
them, a*^id as to whether the existence of these instrumeuts was 
suflioient to save the property from being sold for the purpose of 
realizing the judgment aforesaid, 'lo this reference the Advocate 
General made the following reply: 'Ihe decree of 1817 referred to 

slmll do nr cause to be done in the premises or any of them, this shall be to 
yon and >'I’ery of yon a sufficient warrant and authority. In witness whereof 
we have hereunto set our hands and senM, this tenth day of March, in tho 
year of our Lord one thousand, eight liundrcd and twenty-one. 

Signed, senlevi and delivered at Benares'! (Signed) JAMES MORRIS, 
in the East Indies, where stamps for > 

tiiese piirpiKsea are nut in use. J (SigH«4I RICHARD MORRIS. 
In the presence of 

(Siened) THOMAS VELD, Surgeon, 

(Signed) Wm. HAMMOND. 

At Agra. 

(Signed) G. G. CAMPBELL, 

(Signed) JOHN RAWLINS. 


Memorandum:— It was agreed Immediately before the ezeentiooof the fore¬ 
going warrant of attorney, that no execiuAm should be issued upon the judgment 
intended to be entered up as in the same warrant of attorney mentioned, unless 
default shall be made of or in pnyment by the abore named James Morris and 
Richard Murris of the sum of sicca rupees elglity thousand, with interest at the 
rate of twelve per cent per annum to the above named David Clark, Peter Reier* 
son, John Melville and John Smith, or any or cither »f them, or their or either of 
their execiuor!i, administrators, or assigns, or of all or any snch further or other 
sum and sums of money as shall or may at any time or times bereafier be lent or 
advaneed nnlo, or whiefl shall or may be paid, laid out* or expended, to, for, or on 
account, nr on the credit of the said James Morris and Richard Morris, by the 
said David Clark, Peter Reierson, John Melville and John Smith, or any or 
either of them, or any or eitlier of their executors, sdministrstora or assigns, or 
by any other person or persons who shall or may become a partner or partners of 
the'said firm of Mes.Menrs Fergnsson, Clark and Company, or any other firm of 
tlic said house of htisiness for the time being, n<iy ot* either of thein, their, any or 
either of tlieir executors, administrators «r assigns, or which they, the said David 
Clark, Peter Reierson, .lohn Melville, and Jolm Smith, aey or either of them, or 
any fniiH’e partner or partners of the said firm, or other the firm of the said 
house or business for the time Ireing, shall or may now be or hereafter become 
bound or liable to pay for or on account of the said James Morris and Richard 
Morris, their heirs, executors or administrators, or W&ich shall or may appear tO 
be due and owimr upon any balance or balances of account between thra the 
said Janies Murris and Richard Morris, Uieir executors or administrstora of 
the one part, and tlie said David Clark, Peter Reierson, John Melville and John 
, Smith, any or either of them, their or any or either of their execotora. adminia- 
trators or assigns, or other the firm of the soid house of business for the tine 
being, on the other part, or which shall or (nay appear to be due end owing frofo 
the said James Morns and Richard Morris, their executors or adminiatratorsi to 
the said David Clark, Peter Rderson, John Melville and John Smhh, any Of 
either of tbeul, or any or eitlier of their executors, administrators dr aniens' Or 
other the firm of the«nid bouse of business, for the time being, for the usual’ en'd 
•ecustomed charges of cumiuiasion as merchonto, ogeata or bmkeri or otfasr- 
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does not accompany the proceedings, and how far that document 
have rendered J. and K. Morris incompetent to execute the 
bond and warrant of attorney to Feigusson and Co., I am not able 
to determine. I should apprehend, however, that the parties were 
competent to execute such instruments: but 1 do not think they 
would be sufficient to protect property from the execution of other 
parties suing out execution out of the Supreme Court or any other 
Coiiit, unless by priority of seizure, and in this case it does not 
appear that execution has actually issued at the suit of Fergussoa 
and Co. upon the securities in question. • 

1 do not understand how Fergnssion and Co. can be made par¬ 
ties in the proceedings of the Provincial Court in the cause between 


wise, together with Intrrrst for each nnd every such snin and suras of money, 
and balance and halancea of account respectively, at and after the rate of twelve 
per cent per annum from the respective times when and as each and every 
such sums or sum of money shall be so lent or advanced, or paid, laid out, or 
expended, and such balance or balances of account abali be struck or made 
until full satisfaction and payment thereof respectively, without any deduction, 
defalcation or abatement whatsoever; but that if default shall be made in pay¬ 
ment of the said sum of sicca rupees eighty thousand, or the interest thereof, 
or of all and every or any of anch further or other aiim or sums of money and 
interest for the same, and of any part thereof respectively, as aforesaid, or if the 
life of the said James Morris, or if the life of tlie said Richard Morris, sball l»e in 
danger, theo and in any or either of the said cases, execution shall and may be im* 
mediately issued for siicii sum bf money as sbnil be sworn to be due upon tlie 
said bond ; and it waa and is likewise declared and agreed, that it sliali not be ne¬ 
cessary for the said David Clark, Peter Reierson, Jotin MelvJie and John Smith, 
any or either of tiieiii, or the survivors or survivor of tiiem, their respective exe¬ 
cutors, administrators or assigns, to revive or rause to be revived tlie said judg¬ 
ment, in rase they abould not immediately sue out execution thereon, or to do 
any act to keep the name on foot, notwithstanding the same judgment stiall be 
dntered of record for the space of one year or npwards next immediately preced¬ 
ing the teete or issniiig of sncli writ or writs of eiedution, and notwiihstandiiig 
any rule or practice of the said Supreme Court to the contrary, and that they, the 
said James Morris and Richard Morris, their executors or administrators, shall 
not, nor will have, receive, or take, any plea, exception, proceeding, or other 
benefit or advantage wlutaoerer for want of reviving or keeping the said judg-- 
ttent on foot • ^ ^ 

Witneaa. 

WLuIm’haSmoSS;”-} (Sp-rf) JAMES MORRIS, 
sij^j (Slg.1) BIOHD. MORRIS. 

Know ail men by these presents, that we, James Morris and Richard Morris, 
of Benares in the &at Indies, merchants, are held and firmly bonod wreraUy 
and jointly nnto David Clark, IVler Reierson, John Melville nnd John Smith, of 
Caicntta, merchants and agents carrying on busiuess in copartnership under the 
name, atyleand firm of M^eiirs Fergiisson, Clark aud Company, in Iheitenal 
■um of sicen rupees one hundrad and sixty thousand, of lawful money of Bengal, 
to be paid to the said David Clark, Peter Reierson, John Afelvilie and John 
Smith, some or one of them, their or his exeentors, administrators or assigns, or 
their or his lawful attorney or attorniee; fbr which payment to be faii^ ^ 
Igtly and truly made, we bind ourselvet, our faeirl, eseenton, and adminis- 
traton firmly by these presents, sealed with our seals, and dated this tenth 
day of March In the year of our Lord one thousand, eight hundred 
•ud twenty-one. Whereas tlie above boundeu James Morris and Richard 
iforria, on the day of the date of the abovo written obligatinn, are and stand 
Indebted to the eaid David Clark, Peter Reieraon, John Melville end John- 
$nM» in tha sum of. rioce ru|ieee.eifbfy thouaaad end uyverds, and io oedee 


iiai 


Jtti. 


Mr. James 
Morris, v. 
Mr. John 
Coliis. 



in 


1821 . 


Mr. James 
Morris, r. 
Mr. John 
Ci>llis. 
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Mtfrrig and Coliis, unless they voluntarily come on to litigate 
their rights, and no sale or other disposal of the property seques* 
trated can at all affect their claims if well founded. So far as 1 can 
judge from the papers (sent to me, this case would cause a good 
deal of difficulty in an English Court. The suit in the Country 
Court is only between Collis and James Morris, and' the seques- 
tration is or appears to be the joint property of James and Richard 
Morris. An English Court would allow the creditor of James to 
take no more than James’s share of the joint property upon a fair 
accountiietween him and his copartner, and the creditor is entitled 
to no more. I do not see therefore how the Court can order any 
thing to be sold under the sequestration but James Morris’s share. 
Of course 1 assume that Richard Morris is no party to the suit 

to sprnre the repayment thereof, and of all such further and other sum and 
ailing of ii.oncy ns they, any, or either of them, or any future member or mem¬ 
bers of the firm of the said house of business for the time being, siiall or may 
advance, pay, layout, or expend, or be, or become liable to pay for or on ac- 
roiint or by means of the said James Morris and Richard Morris, in any man¬ 
ner howsoever, logetlier with interest for the same respectively, after the rate of 
twelve per cent per annum, the said James Morris and Richard Morris have 
agreed to enter into the aliove written obligation, with such condition as 
hereinafter is contained. Now the condition of the above written obligation 
is such, that if the above boiinden James Morris and Ricliard Morris, their 
heirs, executors, administrators, or any other person or persons on their 
behalf, do and shall, well and truly pay, or cause to be paid unto the said 
David €1.1111, Peter Reierson, John Meh’ille and John Smith, nr any or cither 
of them, or either of their executora, administrators or assigns, the full sum 
of sicca rupees eighty thousand of lawful money of Bengal, with interest for 
the same at and after tlie rate of twelve per cent per annum, and if the said 
James Morris and Richard Morris, tliei| heirs, executors, or administrators, 
do and shall, well and truly pay or cause to lie paid unto the said David Clark, 
Peter Reierson, John Melville and John Smith, or to any other person or 
persons who shall or may be^ome a paitner or partners of the said firm of 
Messieurs Fergiisson, Clark and Company, or of any other firm of the said 
house of biisiiiess, for the time being, any or either of them, their or any or 
either of tlieir executors, administrators or assigns, all and every such furtlier 
and other sums and sum of money as the said David Clark, Peter Reierson, 
John Mclviiic and Jolip Sinitli, or any or either of tirem, or any future partner 
nr partners of the ssid firm, or other the firm of the said bouse of business, 
for the time being, shall or may at any time or times heresRe'r lend or advance, 
or pay, lay out, and expend, to or for, or on account or on the credit of the said 
James Morris and Richard Morris, their executors, administrators or assigns, 
or jvbich shall or may appear to be due and owing upon any balance or ba¬ 
lances of account between them, the said James Morris and Richard Morris, 
tlieir executors or administrators of the one part, and the said David Clark, 
Peter Reierson, John Melville and John Smith, any or either of them, their or 
any or cither of tlieir executora, administrators or assigns, or other the firm 
of the said house of business for the time being, of tlie other part, or which 
shall or may be or appear in any such account or dtlierwise to be due and 
owing from the said James Morris and Richard Morris, their executors or 
administrators to the said David Clark, Peter Reierson, John Melville and 
John Smith, any or either of them, their or any or either of their executors, 
administrators, or assigns, or other the firm of the said house of business for 
the time being, for the usual and accustomed charges of or for commissiun as 
• merchants, agents and brokers, or otherwise, together with interdt upon and 
for each and every snch sum and sums of money, and balance and balatices of 
account respectively as aforesaid, at and after the rate of twelve per eemt per 
annum from the respective times when each and every such sum and gains of 
money respectively, siiall be so lent or advanced, paid, laid out, and expended, 
and such ^ balance and balances of account respectively shall be struck or 
made until full payment and satisfaction thereof respectively, witbont' any 
deduction, defalcation or abatement whatsoever; and alto if the atdd Jamoa 
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ivith Collis, nor answerable to him. If however the decree of-<&e 1831. 

Sodder Dewanny Adawlut and Provincial Court is right, according — 
to their own rules and forms, Fergusson and Co. must show a Mr* Jsmes- 
prior and better title to the property; which they canuot be pre- 
eluded from doing by any proceedings either in the Supreme Court coiiig. 
or any other Court to which they are not parties; and whether they 
have a better right or not it is impossible on the facts, as they stand, 
to determine." 

Jt appearing from the above that the question had not been dis* 
tinctly understood, the Court made a second reference, Explaining 
that the object of their former one was simply to ascertain whether, 
according to the law of England, '* any mortgage bond and war* 
rant of attorney to confess judgment, any deed of partnership, or 
other transfer, absolute or conditional, of personal property, made 
by a debtor to a third person, subsequently to a judgment had 


Morris and Rirliard Morris, their heirs, execntors or admininistmtora, do and 
■hall from time to time and at all times hereafter, well and truly pay and dia* 
rhargi*, and rnnipletely and effectually, and to the satisfaction of the said Darid 
Clark, Peter Reieraon, John Melville and John Smith, their respective executors, 
administrators and nssigna, and all and every other person or persons, who shall 
or may herouie a partner or partnera in the aaid firm of Meaaienrs Fergusson, 
Clark and Company, or of any other firm of the said house of business for the 
time being, indemnify them, and every nf them, and each and every 6f their 
heirs, eaecuturs and administrators ; and their respective estates and effects from 
and against all costs, charges, damages, debts, claims and demands, and all and 
all manner of action and actions, suit and expencea wliatsoever, which titey or* 
any or eitlier of them ahail or may sustain, pay or incur, or become or ^ subject 
or liable to pay for, or by reason or means of all or any of the premises, then 
the alwre written bond or obligation shall be null and void, or else shall be and 
remain in full force and virtue. * 


Signed sealed and delivered at Benares, 
in the East indies, where stamps for 
these pnrimses are not in use. 

In the presence of 

(Signed) THOMAS YELD, Surgeon. 
(Signed; WILLIAHHAMMOND. 




(Signed) JAMES MORRIS. 


Signed, sealed and delivered at Agra, 
ill the East Indies, where stamps fur 
these purposes are not in use. 

^ In the presence of * 

^ (Signed) G. G. CAMPBELL, Surgeon. 
(Signed) JOHN RAWLINS. 




(Signed) 


RICHARD MORRIS* 


Notice is hereby given, we bare, this first day of April 1821, sold the .whole 
■lock in trade, and outatanding debts, &c. dne to the late concert of Messrs. 
Morris and Co. of BenSres to Mr. James Morris, and request those gentlemen in¬ 
debted to the said concern, will pay to Mr. Janjea Morria, or James Morris and 
Company, Benares. 

(Signed) MORRIS & Co. 


Notice is hereby given, that Mr. James Morris has this day purchased 4he 
wliole stock in trade, and outstanding debts, &c. due to the late concern of 
Morris and Company of Benares, and that he has admitted as a partner Mr. Richard 
Morria, wMch concern from this day will be conducted under the ntme and 
firm of James Morria and Company. Gentlemen indebted to the late concern 
of Morris and Co. will be pleased to settle their accounts witbont delay. 

Benares, April 1st, 1821. (Signed) JAMES MORRIS. 
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m 

1821. aglinst Such debtor in nn action for debt, m or is not sufficient to 

-- save such property from being seized and sold in execution of the 

Mr. Jamrs judgment so previously obtained ?'* To which second reCerence the 
Mr^olio* General replied as follows: “ By the law of England, any 

CulJis. such transfer, if bond Jide made, and the property delivered ac¬ 
cordingly, must protect such property from the execution on the 
prior judgment, fur it has ceased to be the property of the debtor. 

The inconvenience and injustice to purchasers, and the impolicy 
of fettering property by claims founded upon proceedings of which 
the purcliaser could not or might not be aware, most be obvious. 

judgment is no lien upon personal property: and though by 
the common law a sort of lien was created by the writ of execution, 
so that it bound the property from its teste or date (often prior to 
the time of its being actually sued out), an act of parliament put 
an end to the mischief of such liens and incumbrances on the 
transfer of property, and enacted that no writ of execution should 
bind the property, but from the time of its delivery to the sheriff 
to be executed. 'J'he principle is, that the party who has obtained 
a judgment should put it in execution without delay, and that the 
fair transactions of commerce are not to be embarrassed by rights 
which he who claims them has not thought proper to enforce. 

I'he whole doctrine of the English law as to the effect of judg¬ 
ments ti bind property, real and personal, will be found in Tidd'a 
tPraclice^ vol. 2. page 912, (5th ed.)and page 986, and will furnish 
much more satisfactory inf^urmation on the subject than any thing 
1 could write. 

1 ought to add, that any sort of transfer or assignment of pro* 
perty by a debtor must be accompatiied l)y delivery of personal 
property, or something equivalent to actual delivery, or if the pro¬ 
perty be mortgaged, or otherwise remain in the debtor's possession, 
the continued possession of the debtor or seller must he consisteitt 
with and explained by the transaction and agreement in that re¬ 
spect. Indeed 1 have considered the question chiefly with refer¬ 
ence to the effect of a#prior judgment, to effecb'a subsequent bond 
Jide sale, mortgage, or other transfer by the person against whom 
the judgment has been obt’iined.” 

As there did not appear any sufficient ground for admitting the 
claim* of Messrs. Fergosson and Co. to* satisfaction, prior to an 
adjustment of the claim of the respondent, it was ultimately 
rejected. As one half of the concern, however, stood in the 
namp of Richard Morris, brother of the appellant, the Court, on a 
rep resen taHion of that ind'ividiial, and after due enquiry into 
the fact, directed the release of that portion, and the sale of the 
• remainder, to make gooff the amount of the decree. 
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BABOO RAMQHUND, Appellant, / IMI, 

versui -—— 

GOVIND DAS, Respondeat. Nj». I9i^|. 

THIS action was brought by the appellant against the respon- A. Iisriag' 
dent in the City Court of Benares, on the 19th of March 1818, to j"?**.**' 
recover the sum of 3,786 rupees, being the amount of interest due ^ourt'o* 

Oil a sum already adjudgea. It appeared that the piaintltF had Appeal ob- * 
formerly brought another suit against the same^ defendant in the tain* judg* 
Benares Court of Appeal, to recosrer from him the sum^of 6,507 
rupees, as the principal and interest of a loan advanced to him on t*”*4*t 
the mortgage of a dwelling house. Judgment was passed in his from the 
favour, and it was ordered that the defendant should pay to the date of tbe 
plaintiff interest on the sum adjudged, at the rate of 12 per 
ce»f per annum, from the date of the decree up to the day of ^ 
paymeiit. This judgment was affirmed on appeal hy the Court meat gf** 
of Sudder Dewanuy Adawlut. But as the creditor considered firmed on, 
himself entitled not only to interest on the sum due to him from 
the date of the decision, but also from the date of ths insti- a. gfter^* 
tiition of his claim, provision for which had not been mads in the wards goes 
former judgments, he instituted the present claim as above stated. B; the 
'I he defendant did not appear to answer the claim, and on the 23d 
of August 1809, the suit was dismissed by the Judge of the City fronTtli!^ 
CouitfOii the ground that he was not competent to interfere; the oii- ingtitutioa 
ginai suit, pending the trial of which the piaiiitiff claimed interest,die ori< 
having been originally taken cognizance of by the Court of Appeal; SeWthat 
observing that, whether the omission to award interest was inten> tbe claim 
tional or owing to inadvertence, the Judge of the Court who is cogniza- 
passed a decree was the orify proper authority to decide in the bletoziip* 
case of a claim which had its origin ii^ such decree. On appeal 
to the Benares Provincial Court from the above decision, it was af- former de- 
firn ed, on the ground that if the appellant entertained any objec* cree. 
tions to the provisions of the decree passed by the Court of Appeal, 
it was his duty to have appealed therefrom to the Court of Sudder 
Dewanny Adawlut,*and not to have institutfid a fresh suit in the 
Court of the City where the matter was not properly cognizable. 

On a further appeal to the Court of Sudder Dewanny Adawlut, 
both the above decisions were reversed by the Third and Officiating 
Judges (S. T. Goad and W. Dorin), who observed, that tbd pre* 
sent appellant having been the respondent in the former .appeal, 
which was dismissed on default, had no opportunity of urging his 
objections to the provisions of the original decree, and t|)at in t|ke 
case of Jo<^nl Kishore and others, versus Radhekaunt Ghose, there 
was a precedent (a) for admitting a new suit .to supply an evident 
defect in a former decree, with respect to interest on the amount 
adjudged. It was decreed therefore, that the appellant should 
receive interest at the rate of twelve per cent on the original debt, 
that is 5,000 rupees, from the date of the institution of his suif^a 
the Provincial Court, or the 10th of July 1811, up to the date of 
its decision by that Court, rr the 19th of August 1817, which 
formed the amount of his present claim. The costs in all three 
. Courts were made payable by .the respondent. 


(a) Fiie vol. 1, page 154. 
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1821. GUNGA MYA, Appellant, 

- — versus 

Dec. i7th. KISHEN KISHORE CHOWDHRY and others, Respondents. 

According THIS suit was instituted in the Dacca Court of Appeal on 
doo*lwr*«'4tli of August 1815, against Kishen Kishore Chowdhry, 
.sou adopt- Mussummaut Jymungla his mother, Mussummaut Annapooma 
ed, with widow, and Jygopaul son of Dhununjoy, and Mussummaut Daya 
the per- Mya widow of Kewul Kishen. The claim was to recover a 
one and dialf ana share of thd zemindaree of Sheerpore, Zillah 
band, by a Mymensing, the hereditary property of the plaintiff’s father; the 
woman, on triennial assessment of which was stated at 7,576 rupees. 

It was set forth in the plaint, that of seven anas of the above 
estate had a three and a half ana share was the property of 

devolved, Rughoonundun, the plaintiff's grandfather, but Beernarain, his 
will not be partner, r.ot giving him possession, the plaintiff’s father, in the 
eptitled to jjfe time of her grandfather, sued Beernarain, after whose death an 
on Ws”^*** amicable adjustment of their disputes was m.ide between his son 
Mdofitinir Birjnath and the plaintiff’s father, who obtained a three ana share, 
mother’s ofwhich he continued in joint possession with his brother Govind- 
deatb, but pershaud, until his death, which event occurred in the Bengal year 
vidn'go*to** plaintifTs mother was pregnant at the time of her 

lier father’s husband’s death, shortly after which the plaintiff was born : that 
Imther’a they all continued to live together as a joint and undivided family 
son in de- 'even after the death of the plaintiff's mother, which occurred in 
nearw 1207 B. S., in which year her uncle Govindpersbaud 

heirs. disposed of her in marriage: that he, dying the same year, the 
plaintiff still continued to live in a state of union, and to enjoy a 
share of the profits with his widow Jymungla (mother of Kishen 
Kishore) until the year 12‘21 B. S. ; when the individual last named, 
separated herself from the plaintiff, assuming the management 
of the estate, and depriving tne plaintiff of her share of the profits, 
which was a one and a half ana portion; that being the share of 
Sheonath, nf whom the plaintiff was the sole .legal heir; that in 
the time of Govindpersbaud sales of part of the estate claimed 
took place at two diflferent times on account of arrears of revenue, 
when the portions sold were purchased nominally by Dhununjoy, 
and Kewul Kishen, who were old servants of the family, and whose 
names were made use of for the purpose of defrauding creditors,' 
but that they had no real interest whatever, as now falsely alleged, 
since their deaths, by the'ir repre-entatives, the other defeudants. 
The following is a sketch of the family in this case: 


RUOHOONUN^DUN, BEERNARAIN, 

(decewd) (deceased.) 


fheoDstb, BisbeDUBth, 

died in 1204, died in 1187, 

marri^ to cbildless. 

Bbiigarottce, 
wbo died in 1207* 

Gunffn Mya, married in 
in 1217 to Ramkishub, 
who died in 1228. 


—^ 

Qorind pershaud, 
died in 1218, 


Kisben Kishore, Respondent: 
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• The defendaots, Jymangula and Kishen Kishore, alleged* in li^l. 
V^plyi that Sheonath, the father of the plaintiff, being a leper, made ■■ ■ ■ 

over the whole estate to his brother, and that his wife Bhuguruttee Onan Mya 
being pregnant at the time of his death*, he empowered her, in the v. Ktsbea 
event of a son not being born, to execute a deed of gift in favour of 
Oovindpershaud, which she ^d on the birth of the plaintiff, in the 
^rear 1204 B. S.; that the whole property claimed, with the excep> * 

tiou of about a 16 gunda share, which had been sold at public 
auction, belonged to the defendants^ and that the plaintiff could have 
no claim to it whatever. The answer of the other defendants was 
restricted to the allegation that the purchases, on the part of those 
whom they represented, were bond fide transactions. The I'hird 
Jndge of the Dacca Provincial Court of Appeal, after going through 
all the evidence adduced in the case, passed a decree on the 18th 
of Novehiber 1819, rejecting the claim of the plaintiff, assigning, 
among other reasons, that the permission granted by the father of 
the plaintiff to his wife Bhuguruttee to make a gijft of his portion of 
the estate to Kishen Kishore, and the actual gift, in consequence 
of such permission, were fully and satisfactorily established. He 
expressed his opinion, also, that the deed of permission, alleged by 
the plaintiff to hare l^en executed by her husband, granting her 
permission to adopt a son, was perfectly unavailable in this case, 
inasmuch as, if fully proved, it appeal^ from the doctrine laid 
down by the pundit of the Court, that the person adopted under • 
such deed could not inherit the property of the plaintifTs father. 

He considered, however, that the plaintiff was entitled to main¬ 
tenance from Kishen Kishore, which he adjudged should be 
furnished to her accordingly. * 

■ Qunga Mya being dissatisfied with the^above decision, appealed 
therefrom to the Court of Sadder Dewanny Adawliit, and the case 
coming first to a hearing .before the Second Judge (C. Smith) he 
deemed it necessary to put the following question to the Hindoo 
law officers: 

A person named SHeonath, an inhabitant of Bengal, and proprie¬ 
tor of half an ancestral landed estate, died in the year 1204 B. S., 
leaving a pregnant widow by name Bhugurnttee, and an uterine 
brother named Govindpershaud; in the same year his widow 
brought forth a daughter, which was named Ounga Mya., The 
widow died in 1207 B. S. Gunga Mya, in the year 1217, B. S. was ' 
married to a person called Ramkishub Dutt. Govindpershaud, 
the original proprietor's brother, died in the year 1218 B. B., 
leaving Kishen Kishore a son, and DaVa Mya a daughter. In the 
year 1226 B. S., Ramkishub Dutt, the husband of Gunga Mya, died 
childless. Under these circumstances, it is required to be stated, 
whether, on the death of the original proprietor, his widow 
Bhuguruttee, or his brother Govindpershaud, was entitled to inherit 
his estate ? If the widow was the proper heir, whether Gotvindper-^ 
ehaud, or her daughter, Gunga Mya, wasentitled to inherit the estate ' 
on her death. If the daughter was the proper heir, and if'Ae by ^ 
cpnsent of her husband adopted a son,, whether such adopted sOa 
waS'eiititI.ed to inherit the.estate on her death; -and if he wai'npt, 
who was the-proper heir on whom the estate i$ioiilcL’^Tol.va«f^r 
the death of Gunga Mya. 

VOL. 111. • 



W CASES IN THE SUDDJBR DEWANPfY ADAWtllT;, 

i8Zi« 1*0 the above question, a reply waa submitted to tha foUowib^ 

-effect: On the death of Sl»eou«^h hU property.belonged, of< riglil^ 

Giinga Mya to his widow BhuguruUee, and not to his brother Govindp^rshaod/t 
r Ktsihen for the estate of him who dies leaving no other heir, down to ft 
C^o'wdhry grandson, devolves, by the law of inheritance, on his widow* 
anJotlim. On the death of Bhugurnttee.the estate which she had inherited/ 
, * from her husband, should.devolve on her daughter, who was ua* 

married at the time of her husband’s death, and not on the brother, 
^f Sheonath, for, b^ the law of inheritance, of the three, descriptiooft 
of daughters, that is, thennmarHed daughter, the marned daugh.- . 
ter whose husband is living, and of whom there is. a probability,of a; 
son being born, and the daughter who has borne a son, the first, 
mentioned has the best title to the succession in •default of other 
preferable heirs; but the sou adopted by Gunga Mya, by the con* 
sent of her husband, has no title to the estate to which she hadi 
succeeded, because, according to the i^ckya Bhaga, an adopted son. 
has no legal claim to the property of a Bandhu or cognate, and ac*. 
cording 'to the interpretation of the text of Mettu, which admits.' 
adopted sous to the right of succession collaterally, the meaning is* 
succession to the property of persons belonging to the same family 
as the adopting father, as.fully appears from the Munwartha Mook*^ 
ravufcecompiled>by'Cttf/uca Bhatta and other authorities. On the 
death of Gunga Mya, therefore,ihe estate left by her father, 4o which 
^she had succeeded on the death of her mother, and her right to which 
was limited tp a life interest, should devolve on Kishen Kishore, the 
brother’s son of her husband, because when an estate devolves on ft 
childless widow, who is held to be half the body of her husband^, 
it reverts at her de.ath to the heirs o^her husband. So an estate 
which had devolved on a daughter, who has a weaker claim, should, 
d.fortiori, revert to the heft's of her father. 

Autuohity:—T he text of Yq/nyatcalcya, cHed in the Hayet 
Bhaga and other law tracts: ** A wife, daughters, both perentsi, 
brothers, their sons, kinsmen sprung from the same originai stock, 
distant kindred, a-pupil and a fellow student in theology, on failure of 
the first of these, the next in order shares the estate of him who hasi 
gone to heaven, leavioguomaieissue.” On the 3Utof October 1821,, 
after perusing the above opinion, and the other documents filed in. 
appeal, the Second Judg^ pronounced judgment in the following, 
terms; I he story of the permission, by the father of the pleintilT, to 
his wife Bbuguruttee to make over bis portion of the estate by |^ft to 
.his brother, and of her acting under such permiesioo, appears to. 
be entireh' a fabrication. Thereat facts oCthe case are, as set 
forth in the question propounded tv the pandits of this Court. 1 he. 
length of time which elapsed previously to the inelitution of the 
suit, and which was assigned by the Court below as one reason.for 
itf rejection, has been satisfac^Qrily accounted for by the appellant, 
QQ the. score of her nonage, it also appears from evidence a4'' - 
duced in the case, that those, of the respondents who hold portiQ|ia.K 
of.the lands claimed in virtue of auction purchases, are really,, at,, 
B^ted jin'the claim, merely nominal owners, and that the purcl^ea . 
ware.qot hgMfde, but were made with the proceeds of the estate., 
in dispute, .^rom the opiiuop.of the pundits, it is eftabUfhed tha^ 
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appdlant is the iawfal htfHr on the death of her mother, iknd t«i. 
that Kishen Kisfaore haa no ciaiiii to the succession; but that opi- 
nion goes on to state that.tho appailant has only a life idterMt, and “7* 
that on her death the estate should fererMb the eon of her father e 
brother. It is therefore proper that the decree of the Court below chovdhr 7 
should be annulled, and that a one and half ana share of prgun- and oihers. 
nah Sheerpore should be awarded to the appellant, to be held by 
her on the restricted tenure deicribed in the vyuvuatha. But if 
the appellant should hereafter, in corrformity to the iwrimssion 
grantea to her by her husband, adopt a son,, such adopted too 
5f he think that the doctrine laid down in the opinion above cit^d 
is unjust) will be at liberty, on the death of the appellant, to sue 
her husband's brother's son or his heirs for the recovery of the 
share to which he may consider himself entitled* 'the respondent, 

Kishen Kiahore, was made answerable for the costs of the appellant 
in both Courts, and the other respondents were made responsible 
for their respective costs. The appellant was further declared at 
liberty to sue for mesne profits dunng the period of her disposses¬ 
sion. The cause came next to a hearing before- the Third and 
Officiating Judges (S. T. Goad and W. Ooiin) who recorded their 
opinion to the following effect *. This case-, seems tio hinge on two . 
points; in the first place, at the dea^ of Mussummant Bhwguruttee, 
widow of Sheonath, father of the appellant, was the appellant 
entitled to inherit the estate which had^belonged to her father i In . 
the* second place, of what extent was-the estate left by Sheon^h . 

No reliance can be placed in the story of the permission gfauted by 
the plaintiff's father to his wife, and of her gift^under such permis¬ 
sion: Indeed the respondent, ifisheii.Kishore, has himself retracted 
this plea. It appears from the evidence adduced lu this case, 
that Sheonath, the father, died in the year 1204. B. S.and that 
his widow Bhugoruttee died in the year. 1207, AU that;time tha 
plaintiff was an infant; and if appears from the exposition of 
Hindoo law, as delivered by the pundits, that,^ on default of male 
issue, the daughter of whom there is a probability of a son being 
bbm, is entitled to inlierit the est.=ite of hbr father. That estate, in 
tiib present instance, consisted of a three ana share of the pergun- - 
nah Sheerporej for the whole aamindarpe above specified was- 
th'e share of Bughoonundun Chowdhry, who had three sone. nHe 
second son, Bishennath died childless, leaving his two brothers 
Govindperihaiid and Sheonath. It is also proved that these two 
brothers, while they lived, retained full possession iointly of th» 
whole three alia share, and that the auction purchajes alleged 
bv the other respondents were wholly fictitious: and although suclx 
fl^itidus purchases ait now prohibited by the 7th regulation of 
1799, yet these transactions took place before the promul^tion of. 
that enactment. Under these circumstanrts, the om and hal r an^ 
bf the estate left by Sheonath should by law have devoh ej 
oh his dauAter at the death of hU widow, whic^occurr^ in 1207. 

E. ; since which perid^. by reason of her minority, hef 

Kase been usurped by Govindpershaud and Kishen K>snore. sna 

dleariy a right to this portion during her life time i/but ft doaa 
not appear' neewsaiy or prii^r. in the present decrep. to niake' 
protUron for mote toan the matter in dispute. ITm.twn Judgp^ 


m ca3es in the sudher dewanny adawlut; 

• 

I 8 ai< therefore recorded their sentiments in unison with that of the 

—-- Second Judge, with exception to that part of his judgment which 

GungAMyn alluded to the contingency of an adoption by the appellant under 
^ Kishen authority of her late husband, and the right of the wn so 
Cbow^ry to prefer a claim to the estate in virtue of his adoption, 

and otlien. 


SBSt. 


Dec. 17 th. 


i 

PERSHAD SINGH (Pauper), Appellant, 


versus 

RANEE MUHESREE, Respondent. 


According THIS claim was preferred by Pershad Singh in/ormd pauperiSf 
70 the Hin- in the Provincial Court of Moorshedabad, on the 21st of January 
doo Imv, 1817, for possession of pergunnah Sultanabad, situated in the zillab 
niateson’' of Bhaugiilpoor, the triennial assessment of which was stated at 
of n Raj* 37,982 rupees. The ground of the claim was that the plaintiff was 
pool or son of the late proprietor. Rajah Mohukkum Singh, bv a woman of 
Siree Dhanook tribe, though born out of wedlock, and that the Rajah 

rio^trlbes^ having died without male issue, he (tlie plaintiff) was entitled, by 
by a wo- the custom of the family, to inherit his property; but that he was 
man of the excluded from his right by the widow Muhesree, who had usurped 
other We-* ©State, and against whom he brought the present action. The 
rior class is defendant replied by alleging that her late husband was a Rajpoot, 
entitled to and that the defendant's mother was a low woman of the Dhanook 
inaiiite- ■ tribe, with whom her husband coujd not have had lawful con- 
asDce only. . that she had three daughters (one of whom is married, and 

has a son named Rughoonundun) by her husband, who, hnding 
that he had no male issue, authorized her to adopt a son, of which 
permission she intended to avail herself; that she had been in 
undisturbed possession for upwards of fourteen years; and lastly, 
that there was no su^h custom in the family as that alleged by the 
plaintiff of admitting illegitimate children to the rights-of inheri¬ 
tance. On the 19th of February 1818, the Senior Judge of the 
Moorshedabad Court rejected the claim, on the ground that the 
plaintiff had shewn no just title, that he had admitted his mother 
was'unmarried, and of a different tribe from his alleged father, that 
the custom of the family had not been established, but rather 
disproved, by the fact that the late Rajah had given his wife (the 
defeudast) j^rmission to adopt a son, and that in this case there 
were daughters, and a daughter's son, who had a clear ai)d 
indefeasible right of inheritance. An appeal having been pre¬ 
ferred from this decision to the Court of Sudder Dewanny 
Adawlut, the cause came to hearing on the 12th of September 
^820, before the Second Judge (C. Smith). It appeared that 
of the three daughters of the respondent only one survived, 
and that she had a husband named Dyachand, and a-son named 
Rughoonundun. A reference to the pundits in this rase being 
deemed requisite, the following interrogatory was propoun^a 
to them: Mohukkum Singh, a Rajpoot, died leaving a. widow 
and a daughter, which daughter was married, and had . e eon; 
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Alohukkum Singh had, besides the abofe* an illegitimate "^oii I82i. 
oanted Pershad Singh, born of a low woman of the Dluinook tribe. 

Under these circumstances, is such illegitimate son entitled to any Penhsa 
portion of his father's property? To this question the 
replied, that the illegitimate son was not entitled to any specific 
share, but that he had a right to maintenance, it being provided 
by law, that the son, by a Sudra woman, of a man belonging to 
any of the three superior classes, should be allowed a sufficiency 
for his maintenance. The samejrules that apply to illegitinaate 
children by Hudra women are applicable also to the spurious 
offspring of women belonging to any of the inverse tribes. 

Authohities. —The text of Goutatna. A son by a Sudra woman, 
born unto a man who leaves no legitimate offspring, shall, if he 
be strictly obedient like a pupil, receive a provision for his mainte* 
nance. 

Ckandeswara ,—** To sons produced by women in the inverse 
order of the classes, a subsUtence shall be allotted in the same 
manner in which,it is assigned to the son of a Sudra, provided they 
be strictly ob'dient to their parents.” On perusing the above 
opinion, the 'jecond Judge deemed it advisable to refer the case 
back to the- '4oorshedabad Court of Appeal, in order that additional 
evidence iraght be taken as to the custom alleged to prevail in the 
fami^ of Muhukkum Ssingh and other neighbouring Rajpoots, and 
as, to th^ question of who were the real parents of the appellant.. 

This evidence having been taken by the Court of Appeal, the case 
was r/turned to the Court of Sudder Dewanny Adawlut, and was 
agaM on the Slat of October 1821, referred to the pundits, who 
w^rr/detn^ed to state whethe^under the additional evidence t^en, 
the Ippellanx was entitled to inherit the estate of Mohukkum Singh, 

'' f ithstanding the fact of his having been begotten on a woman 
he Dhanook tribe, and there being the widow, a daughter and 
andson of the late proprietor alive. On the 27th of November 
pundits gave in their second opinion, to the effect that six 
witnesses, on the pftrt of the appellant, hac^ deposed to his being 
the son of Mohukkum Singh by a woman named Sohagee of the 
tribe of Dhanook, who was the concubine of the said Mohukkum 
Singh; that Mohukkum himself was the son of Kulean Singh by his 
concubine, named Jymunee, a woman also of the DAanooA tribe; 
that the said Kulean Singh was himself also the offspring of a 
Dhanook woman, and that in this manner msiny Rajpoots of that 
neighbourhood are begotten on women of the Choala, H^jjans and 
other inferior classes; that if there wai any truth in the evidence 
of the witnesses, the appellant had a right to the property move-> 
able and immoveable of the deceased Mohukkum, conformably to 
the usage of the family, notwithstanding the existence of the other 
claimants specified. On the same day» the Second Judge, with 
reference to the doctrines contained in the two law opinions, and^o 
the circumstances of the casei. record^ his opinion that it would 
be an equitable award to permit the widow of Mohukkum, to con¬ 
tinue in possession of his estate during her life time, and to provide 
for its devolving at her death on the appellant or his heirs. Judg¬ 
ment was gpven by him amending the decree of the Court below 
accordteglf. On the 17th of December the cause came ultimately 
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1821 . to fe. Jiaaring before the Third and Officiating Judges ^S. T. 

- Goad and W. Dorin) wito differed in opinion with the Second 

Persbad Judge, and « final decres was .passed on the above date to the 
ufollowing effect: The appellant claims the estate of Sultanabad, on 
^ ground of his being the illegitimate son of Rajah Mohukknm 
Singh, the late proprietor, by a woman of the I>fta»oofi tribe, and 
on the ground of its being the usage of the family that an iliegiti* 
mate sun ebould succeed in default of a legitimate son. It appears 
to .the<30011 to be proper that thy most satisfactory evidence should 
be adduced to justify a belief in the existence of an usage whic;h 
confounds all distiucdon between lawful and unlawful issue. Such 
evidence has not been adduced by the witnesses of the appellant 
on the present occasion. It remains therefore to be ascertained 
whether or not the appellant was the son of Mohukkum Singh by. 
an unmarried woman. If he was so, according to the doctrine 
contained in the first opinion delivered by the pundits, he is enti¬ 
tled to maintenance out of the estate. On this point, however, 
the witnesses of the parties differ, nor is there any reason for 
assigning a preference to the witnesses of the appellant. Where 
parties are actually married, it is a fair presumption that the hus- 
bmid is father of the issue of his wife, but where a person is l>orn 
out of wedbck, the clearest evidence should be adduced to establish 
the fact of parentage. Nu sufficient proof has been in this case 
brought forward that Mohukkum was the father of the appeliapt. 
His want of title is confirmed by the fact of the widow having been 
in undisturbed possession ever since lier husband’s death. 
these grounds the two Judges over-ruled the opinion of the 
Judge, and affirmed the decision of th'e Couit below, di8rn>«^'>g the 
appeal, and directing that t|^e costs of this Court shoiil<l be defrayed 
by the appellant, should any assets belonging to him be subse¬ 
quently discovered. 


1828. 


Jan. 20tb. 


TOHFA DIBU, Appellant, 

V0fStlS 

PIRTHEE CHUND RAl, Respoodetit. 


A judicial THIS v^s an action brought by the appellant mfarmd pauperis, 
order for on the.8th of May 1810, in the Provincial Court of Moonnedabad, 
tbe pay- against the present respondent, to recover the eiim of 12,267 
monthV *'“P«®** Claimed as arrears of a monthly subsistence, 
stipend to The plaintive husband, Ro^oonuudun Rai, and his brother 
a certain B^nauth (according to the Statement in the plaint) entered upon 
individual thfe joint possession of peigunna Attar, their hereditary property, 
to entitle years after the dwth of Byjnauth, when the plaintiff^ 

his heirs to husband, Bughoonondtin, took posicmion off the estate in dispute,! 
cisim it Devee Peridiaud, son of the deceased Byjnauth, br(ni||ht an action' 
d^ih^” against him, claiming possession of the whole of the said peigunna.' 

Mr. Cltvwland, the Judge who tried the case, passed 4t decree 
ie .his fiiYOur, but direcUd that he should pay «idMtaia monthly 
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stipend to Rughoonundua Rm< A, aiiit was. infttit|#ed.^y l99.t> * 
Rughpoiiundun claiffliog, a {portion of thfLeataita, but 
before whom the case was brought dismissed,,it> atlter eaaminioigTobf» 
tbe decreaabove.mentioned, assigning at the same time, the*monUi* *' 

ly stipeudbf forty rupees out of the fund's of the said chiwA JWi' 

fpr the plaintiff’s subsistence^ and issued a ^ur«;anna4 to the. 

Tehsildar of the perguniia (which at that time lyaa.in the hands of- 
the Collector; for the payment of the. same,, which order was carried! 
into effect accordingly. 

When Pirthee Ghund, however, came into possessiqft of, the.- 
property, the payment of this stipend was not duly made, and 
(lughoonuudunRai appealed to the Provincial Court claiming a. 
portion of the estate. This suit was also dismissed, and tha 
monthly subsistence, agreeably to the former deci^onj^ wa^ 
recognized as being due. 

Rughoonundun Rai then appealed to the Rudder Dewanpy 
Adawlut, but died previously to the final decision, and Tohfa Dibia 
appearing as the heir and representative of th^ deceased, 

Judges before whom the cause came to a hearing,^saw no reason 
to alter the decree of the Court below, and affirmed it in all respects- 
accordingly. 

On these grounds the plaintiff, Tohfa. Dibia,.claimed the sum 
above named as arrears due on account of the stipend fixed by. the 
Court at the rate of forty rupees jper mensem from the date of. 

Air. Cleveland’s decree, on the 26th of Kartick 1188, up to the* 
month of Asarh 1216, B S. after subtracting the sum of 1,201. 
rupees, stated to have been already received. 

'I he defendant, in answer, (^nied the plaintiff's claim,generally, 
and more epecially that, part of it relating to the numthly stipend 
of forty rupees alleged to have been fixed. He stated, moreover,, 
that the husband of the plaintiff, instead of tfie.subsistence to 
which he was entitled by. the decl'ee- of Afr. Clevelimd, had taken 
from the defendant a portion of land, and had continued in pos¬ 
session of the sam^ during his life time, after which the plain¬ 
tiff took possession of it ; that the defendint had occasionally, 
through charity, assisted the plaintiff, but that no regular stipend 
had ever been paid, on which account, after so long a time had 
elapsed, this claim, which the plaintiff had set up, was by the law 
of ffie Court totally ioadmUsible. On the 9th of February 1814, the 
Senior Judge of the Prbyiucial Court passed a decree to the fol¬ 
lowing e.ffect: According .to the decision pass^.by Mr. Cleveland, 
under date the ,9th of November 1781,.which, pwing^to there being 
np appeal from it, was final and conclbsive, and ffie decision dated 
13^ih of August 1794, which'was affirmed by t^e Froylncial Court 
apd the.Sudder Dewanny .Adawlut, it i« clear^'at Uie right to 
the'pstate was decreed in revour of Clevee Persh|thd, the brother of 
the defendant; and likewise that aiibitis;^ce .wtv awarded to tlm 
idaiptiff^ab'usbaod : but. none of thed^m!^ aibre|aid'coiitain any 
thing respecting the desert of the.monmiy iittbihiitan.ce,.or, of iU 
being inheritabre,. bv the plmntiffj»]n^^^^ therb' aiit pt^cff va^idiicedt, 
by the.plaipip .to,this iibct Oh thi'a.grouhdj ahqLcQaaldenngl^e* 
extremp poverty the estmp, iidoes'not aj^peav e^ii^tahle to estate ; 

payment of W . » 1 
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1821. Qut since the defendant declares hU readiness to pay the mdfiiidl*' 
ly sum of eight rupees, on consideration of the plaintiff giving 
Tofafa the land which had been taken in iieq of subsistence, to which the 
Dibid, V. pidi.itidT’s vakeels agree„it is ordered that the suit of the plaintiflT 
ChuS^Rai. dismissed, that the plaintiff deliver up whatever portion of land 
* may have been taken in lieu of subsistence, and that the defendant 
pay the niunthiy sum of eight rupees to the plaintifi'during her natu¬ 
ral life, and that each party be responsible for their respective cost^. 

The piaiiititi not being satisfied with this arrangement, appealed 
in formd•pauperis,.to the CouTt of Sudder Dewanny Adawlut. 

^ The cause came to a hearing before the Second Judge (C. Smith) 
oirthe8th of May 18‘21,and after the whole of the papers had 
been perused, a proceeding was recorded in the follotring terms: 
It appears that the deciee passed by Mr. Cleveland, dated 9th of 
September 1781, contains an order for Rnghoonundun’s obtaining 
subsistence, without specifying any precise sum. The appellant 
has stated that the monthly subsistence, agreeably to the preceding 
decree, had been regularly received by her husband, who, when the 
respondent (Pirthee Chund) commenced withholding its payment, 
brought ail action for a portion of the estate. From this declara¬ 
tion of the appellant, it appears clearly that her claim, as far 
as it refers to a period preceding the suit brought by her hus¬ 
band, is futile, since she herself declares to the receipt of the 
stipend up to the .time of the suit, and that, in consequence 
V>f its ceasing to be paid, the action was brought by her hus¬ 
band. The date of the action brought by the appellant’s hus¬ 
band for the recovery of a portion of the pergunna, in the 
Ziliah Coart of bhaugulpoor, was«the 9th of May 1794, cor¬ 
responding with the 29th of Bysakh 1201, B. S., and although 
the precise date of RughooAundun's death does not clearly appear, 
it iuay nevertheless be concluded from the records of this Court in 
the abovemeiitioued case, that he died about the beginning of the 
year 1208, B. S. It is therefore clear that the appellant’s claim 
must relate to the intervening period between •ihe beginning of the 
year 1201,and the beginning of the year 1208, B. 8. Her suit for' 
arrears during the whole time comprized between the beginning 
of the year 1188 and the end of 1216, is perfectly futile. And 
althoqgh Mr. (. leveland, it is true, passed a decree awarding a 
monthly subsistence to Rugboonundun, yet there is no mention in 
it that any claim for such subsistence shall endure after'his death. 
It becomes necessary therefore to ascertain two points; first, th4 
sum bbtai/ied as subsistence by Rugboonundun under decree of 
Mr. Cleveland \ next, what claim the appellant has to such subsis¬ 
tence after the death of her husband ? 

Further evidence was called for from the Courts below, and the 
opinion of the pandits of the Sudder Dewanny Adawlut Was 
t^en as to the legality of the claim of the appellants to the subsis¬ 
tence. The case was statsd to them as follows: Ajudharam died; 
leaving.twQsons named Byjnauth and Rugboonundun.. ARer t^' 
death of the former, his son, an adult, brought an action ^aiaiH 
Kughoonundjin his uncle, and obtained 1 decree in Ms fhv6ur,^it 
being ordered that Riighoonundon Should obtain subsisteoce froni ' 
his nephew Devee Pershaud. After the death of Dtvee PersheUdl 
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Vc^ciaid, his 3 rounge^ brother Pirthee Bai took possesMoai of Ae ^9^* 
e^te, soon after which Rugl^oonundun died, leaving a wife and 
a young son who shortly aft^r died. At this tirne Pirthee Rw, 
nepheiv. of Rughoonundun, and Tohfa Oibia, wife of the said 
Rughoonudun, are the survivors. Is the latter entitled to claun chuod Rrt* 
subeistence from the former under these circumstances ? 

Qathe 15th of May the pundits gave the following answer: 

“ Agreeably to the decree issued in favour of -Rughoonundun, 

Tohfa Dibia, his wife, is entitled to claim subsistence from Pirthee 
Rai, because the obtaining of subsistence by Rughoonuntfiin from ^ 
his brother was fixed by a decree of Court, and awarded to him l^ 
order of the Judge. The claim tlierefore of Rughoonundun is in¬ 
defeasible and Mscended to his son after his death, and after the 
death of the son, which happened without his leaving any child to 
destroy Tohfa Dibia’s claim to the inheritance, that claim vested in 
her." On the .5th of November 1821, further evWence having 
been received, the Second Judge recorded his opinion, that the 
claim of the appellant to forty rupees per sreasew was excessive. 

It was thought, on consideration of the means of the respondent, 
and tlie value of the estate, that a monthly stipend of ten rupees 
wpiild be an adequate allowance. 

The Second Judge therefore gave his opinion that the decree of 
the Provincial Court of Moorshedabad, dated the 9th of February 
18.14, should be amended, and that Pirthee Chund Rai, the respon- , 
dent, from the beginning of the year 1208 F. S., should pay 
arrears to the appellant, at the rate of ten rupees per mensem, 
which, up to the time of his judgment, would amount to the sum 
of 2,540 rupees, and that h« should regularly pay the same 
for the future, commencing from the first of the month of Aghum 
1229, F. S., during the life of the appellant. 

The cause- came again to a hearing on the 18th of December 
1821, before the Third and Officiating Judges (S. T. Goad and 
W. Dorin). They were of opinion that the decree respecting Rug¬ 
hoonundun referred te him alone, and was not an award of property 
which should devolve on his heirs; for, if the subsistence fit for 
on.e person necessarily descended to his heirs, it would follow that 
what was intended for the maintenance of one only might be 
divided amongst many. The pundits were required to state«the 
authorities in which it was laid down thata monthly stipend should 
devolve on the heirs of the stmendiary, there not being any prece¬ 
dent of a'decision to thatenect.in the records of the Coui\of 
Sufider Dawanny Ada.wlut. The pundits re[fiiedi ady thing 
obtained as a gift from the ruling power, resembled that which had 
been obtained by partiUon among brethren, or by purchase, or by 
inhprjtance, and as die claim of the obtainer of property by parti¬ 
tion among brethren, or, by purchase, or by inheritance, wae iade- 
feaiabla, so was the claim of him who obtained property by thm 
award o,( the ruling power. Whatever the ruling power may 
appoint for, suhsiatence, in any Of the established modes, that ie 
termed hj the wise a NibundJui or Corrody s atnl is doscandabfe 
to spue and grandeens of him yAto obtaina it. like ae if ^ 
powqr pf ^te ovgr die pfiairf of mortals, sp is that pf 4he ruling 
power: he has power to give .and to caaiM to give.” When Rug* 
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hofftiundun disputed with his brother’s sons, and was excluded 
from a share in the inheritance, the Judge of the Zillah fixed a 
subsistence for him, to be paid by his nephews, and that mainte* 
nance was obtained as a<gift from the Judge. If it was the inten¬ 
tion of the Judge that the maintenance ^ould be fixed only for 
Rughoonundun’s life, then there could be no foundation of a Claim 
on the part of his heirs; but if, on the contrary, the intention was 
that it should descend to his heirs, their claim was certainly 
maintainable. This doctrine w^s stated to be in conformity to the 
Vyuvuka^a Mairika, Daya Bkaga and other Shasters. 

/rhe above opinion not being by any. means definite or decisive 
on the question of law, and the Judges being of opinion tliatthe 
interit of the decree was to limit the subsistence to the life time of 
Hughoonundun, the claim laid to>the inheritance of it was consi¬ 
dered untenable, but the order contained in the decree of the 
Provincial Court relative to the payment of eight rupees per men- 
sem, with the consent of the other party, was upheld. The appeal 
was accordingly-dismissed and the decree of the Proviucial Court 
affirmed. 

'i'he respondent was directed to pay to the appellant subsistence 
at the rate of eight rupees per mensem, from the date of the decree 
of the Provincial Court, audit was ordered that the land (if any) in 
posse-ision of the appellant, in exchange for the subsistence, should 
be given up to the respondent; each party paying their respective 
costs : in consideration of the appellants having pleaded in formd 
pauperis, and the small stipend possessed by her, it not being 
timught equitable to charge her with the whole costs of suit, 


c. 


1822. 


Feb. 28tb. 


BHOWANEEPERSHAD GOH, Appellant, 
versus 

MUSSUMMAUT TA'BAMUNEE, Respondent. 

c * 


According On the 26th of May 1&12, Manik Mala, and Gooroopershad 
to the Hin- Goh, brought an action against Radhakishen, in the Provincial 
doo law, as Court of Dacca, by permission of the Sudder Dewanny Adawlut, 
Bengal,'a (tbc‘pop^rty being partly subjected -to the jurisdictioo of Zillah 
coparcener Backergunge, and partly to that of the city of Dacca) to recover a 
tnaydis- 1 ana, 1 pie share of the ^emindaree of the pergunnahs of Edul- 
po8« of by poor, Rahimabad and Bhaista Nuggur and other landed property, 
oiherwifie annual produce of which was averaged at 2,500 rupees. It was 
his own un- Stated in the plaint, that the property in question was the heredi- 
divided tary property of Rajkishen (father of Manik Mala and maternal 
tbemcn- Gooroopershad Goh,) and of Radhakishen the 

tni landed defendant. Rajkishen died in the Bengal year 1210, leaving as 
property, fteirs a daughter, Manik Mala, and Gooroopershad (the plaintiffs), 
uotwith* with Bhowaneepershad and Kaleepershad infants, grandchildren 
vbave^'^ by his daughter’s side; and on his death his widow burning ber- 
s’dhugh'ter body, the said defendant, in the beginning of the 

aiui a same year, took forcible possession of the whole landed property, 
daiiirhter’s to half oF which, as the property left by Rajkishen, the plaintifili 
»ou living. byitiig Shasters legally entitled. 
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On. the death of Radhakishen, the defendant, his widow Tata* 182** 
i&unee and Chunder Gala, mother of the infant- Casheepershad — - — — 
and widow of Caleeshunker Rai, deceased son of Radhakishen, Biiowanee- 
appeared in Court as heirs of the defendant. It was. contended 
on behalf of the widow Taramunee, that she had purchased a . 

considerable part of the landed property claimed, with her own ginut 
peculiar funds, and that with respect to that part of the property muaee. 
which was the bond Jide hereditary property of Rajkishen ana 
Radhakishen, the former individyal, in the Bengal year 1210^ 
after having made a provision for the plaintiffs and cer&in other 
relations, and appropriated a portion to religious uses, had exe¬ 
cuted a deed of gift of his proper share in favour of Caleeshunker, 
son of the defendant. This being the case, and 'likewise consider? 
ing that, the infant Casheepershad was the rightful heir of his 
father Caleeshunker deceased, the claim of the plaintiffs on the 
property could not hold good. 'J'he reply of the other defendant 
was nearly to the same effect. 

After the evidence had been gone Uirougb, Manik Mala, one of 
the plaintiffs, filed a razeenam^t stating the truth of what was 
urged in the defendant's answer, acknowledging the authenticity 
of the deed of gift executed by Rajkishen in favour, of Calee? 
shunker, and withdrawing from the action. The Officiating Judge 
of the Dacca Court of Appeal, after attentively weighing the 
evidence adduced on both side^ considering tha deed of retrac.> , 
tation to have been executed %luntarily, deeming the deed of 
gilt alleged to have been executed by Rajkishen to be fully 
proved, and referring to the case of Eshanchund Rai versus 
Eshorchund Rai, decided by tUb Court of Sudder Dewanny Adaw- 
lut f’aj, as evidence, of the validity of the^gift which that deed pur¬ 
ported to convey, passed a decree confirming tlve deed of gift^ 
and dismissing the suit, and ordering that>the defendants, who 
were confirmed in the possession of the share of the plaintifi‘’s 
maternal grandfather, should be responsible for the subsistence 
of the plaintiff, if no* other means of maiotenaace should have»^ 
been assigned.^ 

Gooroopershad, nor satisfied with this decree; preferred an apr 
peal against Taramunee (Chunder Gala having died in the mean 
time) stating the triennial assessment of the property • claimed to 
be 3,294 rupees. The appeal was at first dismissed on the 30th of 
May 1821, by reason of the default of the .appellant; but on the 
10th of February 1822, it appearing from a certificate of (he 
Provincial Court of Dacca that. Gooroopershad had dieB before 
the dismission of his appeal, and that Bhowaneepershad, brother 
of the appellant^ was living, an order was issued for the .restoration 
of the cause to the file,- and for the admission of the last named 
iodividiial to prosecute the appeal. The cause came originally to a 
hearing before the Second Judge (C. SmRh),and as it did.not appears 
that the opinion of the pundits had been taken on the aubject aij 
the alleged deed of.gift, it was ordered that they should be quea*. 
tioned.’whether or no Rajkishen, die father of two danghtCMfs, one 
unmarried, the other having ipale offspring, all living, could law- 
ftiUy< exeouls a - deeih of gift of all his property in favour of 

(a) Vide voL 1, page 2.. 
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' 1822 . Caleeshunker? In answer to which the pundits gave a vyuvusika 
holding the affirmative side of the question, (a) 

Bhowanee- From the absence of any sufficient cause to account for the 

^prshad execution of the alleged* deed of gift by Rajkishen, from its not 

Mi’iMiim- having been registered, aud from other circumstances, its authen- 
inajiitTara- tii ity not having been sufficiently established in the opinion of 
niuuee. the Second Judge, and Manik Mala after entering the razee- 
namah having stated it to have been obtained from her by the 
fraud of the opposite party, so,that it could not weigh in favour 
of the respondent, or nullity the claim of the other plaintiff, whose 
representative the present appellant was, he recorded his judg¬ 
ment that the decree of the Dacca Court of Appeal should be 

reversed: and the case was accordingly made over for the con¬ 

sideration of another Judge. The appeal having next been brought 
under the consideration of the Fourth Judge (J. Shakespear), he 
stated his opinion to the following effect: 

It appears that the brothers Rajkishen and Radhakishen, sons of 
Roodernarain, possessed the zemindaree of J^duipore, and some 
other talooks in coparcenary. 7'he former died in the year 1210 
B. S., leaving one daughter unmarried, and another with her three 
sons, named Gooroopershad, Kaleepershad and Bhowaneepershad. 
Having no sons himself, he, in the year 1210 B. S., executed a 
deed of gift in favour of his nephew CaleeshunUer Rai, then ten 
• years of age: after tlm death of I^kishen, his brother Radhakishen 
took possession of the estate jointly with his son Caleeshunker, 
who died in the Bengal year 1210, and in 1211 his father died 
also, since which the vemindaree has been in possession 'x>f 
Taramunee the widow of Radhakish'en. It appears also that Manik 
Mala, daughter of Rajkishen, and his grandson Gooroopershad, 
formerly brought an action against Radhakishen in the Provincial 
Court of Dacca, on the ground of his having taken unjust pos¬ 
session of the whole estate. On the death of Radhakishen, Ta¬ 
ramunee his widow, and Chunder Cala the widow of' Caleeshun¬ 
ker, replied to the c<aim by stating that Rajkishen before his death 
had set aside a portion of land as a subsistence to Manik Mala 
and his grandsons, after which he had made over the rest of the 
property to Caleeshunker, by virtue of which they were in pos¬ 
session of the estate. Manik Mala afterwards retracted from the 
suit, and the plaint was dismissed by the Provincial Court, which 
at the same time confirmed the possession of the defendants ac¬ 
cording^ to the deed of gift. From the evidence adduced, a suf¬ 
ficient cause for the execution of the deed of gift by Rajkishen 

(a) In support of this doctrine the pundits cited the following half stanza of 
a text of Nartda cited in the Daya Bhaga^ ** should they give or sell their own 
shares, they do all that as they please, fur they are maaters of their own wealth.*’ 
Tlie first stanza of the text is, “ Wlieii there are many persons sprung from one 
*inaD, who have duties apart and transactions apart, and are separate in bnsinen 
and character, if they he not accordant in aflUrs," &c. it does not, howtoiwr. 
appear that the omission of the first stanza of the text was made with any iinpeo- 
per design, or that there was any inaccuracy in the doctrine here laid down, aa 
far aa the law of Bengal is concerned. Mr. Colebroke observes. In a note' to his 
translation of tiie Dayn tthaga (see page 33), that the above test of 
as quoted \iif Jimuta f'bAaaa, is apparently undecstood as teiaifing oqually to 
divided aud undivided shares. 
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in, favour of Caleesbunkor has been mada out, inasoRicIl an at itSS. 
the time when it was written, the donor had qo son, and hiS ■ 

liephew Caleeshunker was grown up, and had attained the age of BhoSmnae* 
eighteen years. Besides, it is plun from all the proceecUnga, that 
Rajkishen had before his death set aside a portion of his esUUe 
for the support of his daughter and hif grandsons. Indeed, with* nn^ut Tire* 
out adverting to the witnesses of the respondent, fromi those of munee. , 
the appellant alone, the facts of the subsistence betog allotted to 
the daughter and grandsons, and the execution of the deed of gift, 
are fully established. In consfderation of these circhmstances, 
therefore, and the opinion of the pundits, that Rajkishen had a right 
to dispose of his property as he pleased, the Fourth Judge was^ of 
opinion that the decree of the Provincial Court of Dacca should 
be affirmed, lii consequence of this difference of opinion between 
the two Judges, the case was sent for decision before, a third, and 
having been attentively considered by the Officiating Judge (C. 

Elliott), he declared his opinion, that the deed of gift was authentic, 
and from the opinion of the pundits of this Court, it being proved 
that the donor had a right to execute the said deed, it did not 
api^ar to the Judge that any other cause was necessary to its 
validity than the will and pleasure of the writer. This opinion 
therefore coinciding with that of the Fourth Judge, the decree of 
the Dacca Provincial Court was affirmed, and the appeal dismissed 
with costs. 


MUSSUMMAUT CHUTROO, Appellant, 
• versus 

MUSSUMMAUT JUSSA, Respondent. 


1822. 


Mar. 28th. 


TH E respondent, Jussa, was plaintiff in an action brought A daneiog 
against Chutroo in the city of Benares, on the 3d of December having 

lb 15, for the recovery of 1,400 rupees, on account of a monthly I,, 

allowance due agseeably to a wntten engagement. The defien* whom she' 
dant suffered judgment to go by default. On the 34th of February bad been 
1818, the Register of that Court dismissed the suit of the plaintiff 
on the following ground,: , , , , , d.M id 

The suit appeared to be founded on the plea, that the defendant educated, 
had been entirely brought np and educated by the plaintiff. The "hd having 
defendan^t leaving her and going to live with Baboo Surub Jleet 
Sing, the plaintiff preferred a complaint in Foujdarty ponrt 
against the said Baboo, in which she stated that Chutr&o had exe- monthly 
cuted a written obligation, promising to pay monthly to her mistress, allowance 
that is to say, t^ plaintiff, the sum. of .twenty-five rupees, not *?.*|*'K*‘ 
however specifying the period dating which the allowaiice wm bonnd her- 
to continue. A.compromise was made and the defendant Chutroo self by a 

J laid to Jussa 750 ruj^es, or a .turn sufficient to recoqipeusedierob* 
or her care and instruction. The wntten engagement on which 
. the present action was brouefat did not specify that the plaintiff ^ 

was to i^ive the sud turn daring her life; and tiiough kt the trem to en* 
time of its execn^ion, the defendant, then a young ^1,. bad it in force the 
herpower to have , given more, yet-owing to her advanced ag* 
tfhe did not then appear to be able to pay auck a earn. . dis * 
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M22. 6n these grounds the suit was dismissed, and the costs made 
payable by the respective parties; on this the plaintiff, Jussa, 
girl, rltiim appealed to the Provincial Courts of Benares. The Third Judge 
disallowed, of that Court (in conformity with the opinion of the Senior Judge) 
the ({irl oot (jggijjiog the authenticity of the written obligation to be sufficiently 
ly a slave,' established, and being of opinion that so long as Mussummaut 
and the ' Chutroo was not under the control of her mistress, the latter had 
mistress a fight to the monthly stipend above mentioned, and that it was 
not hM'ing pfjjygjj fjog^ the proceedings in the Foujdarry Court, that the. 
tharwhat former hstd absconded with vdrious ornaments and wearing 
bad alr«a- apparel belonging to the latter, for which no equivalent had yet 
dy been hggn received, reversed the decree of the Register, and passed a 
WM iiisnf- decision in favour of Mussummaut Jussa, directing that she should 
ficientto receive from Chutroo the sum of 1,400 rupees on account of the 
cover the monthly stipend of 25 rupees from the 8th of February 1811 
mpenceof up to the 8th of October 1815: also 1,175 rupees on account of 
same allowance from October the 8th 1815, up to the 8th of 
September 1819, and in future from the 8th of September 1819, 
as long as the latter remained out of her control she was to pay 
her monthly the sum of 25 rupees : From this decree Chutroo 
was allowed to bring a special appeal to the Court of Sudder 
Dewanny Adawlut. After attentively going through all the proceed¬ 
ings, the Chief and Officiating Judges (W. Leycester and W. 
Dorin) before whom the case was finally heard, on the 25th of 
March 1822, recorded their opinion to the following efiect: 

'Ihe fact of the execution of the deed under which the respon¬ 
dent claims is not established to the satisfaction of the Court: 
and according to the allegation of thei defendant, it was executed 
by Baboo Surub Jeet Sing without her knowledge or consent. 
Admitting it however to ha^e been established by sufficient proof, 
still there remains a question as to the legality of its provi^ons. 
It appears that both parties wereof the Moohummiidan persuasion; 
now it has been proved by a formal exposition of the law as de¬ 
livered by the Mouluvees of this Court on a former occasion (a), a 
copy of which has been filed with the proceedings agreeably to 
the order of the Court, as well as from the tenor of the ftttwa of 

(a) l^be case here alluded to originated in the year 1 81 6, In tlie district ot 
Furrnckabad. A girl had been purtbased when an infant from her parents by a 
prostitute, and having been educated in the courses, and for a long time follow* 
ed the disreputuble practices of her miatreaa, she at length attracted' the special 
notice pfHadee Yar Khan, a moat respectable person, who agreed to marry 
her in the evSnt of her relinqniahing her unlawful occupation. Tiiis she con¬ 
sented to do, and having left the house of her mistress, proceeded to that of the 
individual above named. The prostitute who had purchased her, and who of 
course dreaded considerable loss of profit from her departure, petitioned the 
magistrate of Furrnckabad to compel her return, with which request that 
officer, from a mistaken notion of duty, complied. An appeal having bran 
preferred from the above order, the opinions of the best* aiitlinrities- ra> t jnm 
qoafter were taken as to the validity or otherwise of the prostitute’s claim, and 
the same question having been propounded to the law officers of the Sadder 
Dewanny Adawlut, they all unanimously declared that it rested on no legal 
foundation whatever, that a child purchased in its infancy was at foil H^rty 
when of mature age to act as beat suited its inclination, and that it was eren a dnty 
incumbent on the magistrate to punish any attempt at compelling adherence to 
an immoral coarse of life.—For further information on this subject see Princi* 
pit* and Precedents of Moohummudan Law, article Siavery."^ ’ 
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the said Mouluvees on the pment occasion, that, unless Chut^oo 182% 
ivas the lawful slave of Jussa, she(Jussa) had no right to exercise 
any control over her, or to cause her to do any act contrary to her Massnie- 
wishes and inclination. The Magistrate,of the Foujdarry 
ivould have had no power to cause Ghutroo to be given to her 
mistress Jussa, had the case not been compromised. In this case maatJassa. 
there is no proof that Chutroo was the legal slave of Jussa. it is 
merely set forth by the plaintiff, that she had educated the defen¬ 
dant from her childhood; and it is a well known fact, that in 
Benares manv children are annuatiy stolen and sold to ike persons 
who profess (dancing aud singing; besides, it is equally notorious 
that those people obtain much of their livelihood by the practice'of 
prostitution. It is incumbent on the judicial authorities to abstain, 
withoutihe fullest proof of free will, from countenancing the servitude 
of any individual entitled to freedom; and in the present case, in the 
absence of any such proof, an order of a compulsory nature would 
have been clearly illegal. Even if the execution of the deed were 
proved to have been by the consent of the girl, it was nevertheless 
a nude pact, and a contract which did not promise her any equi¬ 
valent ; in other words, an undertaking to pay a sum of money in 
consideration of being exempted from a control to which the con¬ 
tracting party was not legally subject: or, .as the alternative, to 
return to a state of servitude, which the law, in her case, did not 
recognize. Such an undertaking then as this is utterly illegal, and 
unworthy of support. The respondent has not attempted to prove* 
that she has not been fully reimbursed for whatever she might 
have expended, by the sum of 750 rupees, received by her from the 
appellant, and by the proBts of her pupil during the time she 
remained with her; nor does it seem at all likely that what she 
received in this manner was less than her expences for education. 

It is but equitable, to consider her receipts equal to her disburse¬ 
ments on the above account. It is obvious, moreover, that if the 
appellant absconded with any ornaments or articles of dress be¬ 
longing to the respondent, the latter is qjt liberty to bring an 
action for them; but that has nothing to do with the present case. 

'With ■ respect to the alleged customs of the dancers, on which 
the vakeels of the respondent lay considerable stress, it is suffi¬ 
cient to say that such customs are in opposition to the iavj, and 
unworthy of being judicially recognized from their manifest tyranny 
and injustice. 

Accordingly the decree of the Provincial Court was reversed, 
and judgment was given in favour of the appellant. *The ‘costs 
were made payable by the respective parties. 
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• M22. OOMAN DUT, (Pauper), Appellant, 

- . . versus 

April I5tb. KUNHIA SINGH, Respondent. 

Acrordinjr THIS was an action’brought in the Ziliah Court of Tirhoo^ 
to the Hin-on the 2 1st of December 1809, by the present appellant against 
whlre^iT' present respondent, to recover possession of a half share of 
'brother’s niouzas Ram Chunderpoor and Rijhwa, the annual produce of which^ 
son exists, was estimated at 701 rupees. It was set forth in the plaint, tha^ 
the adnp- Goolab S^pgh, maternal grandfather of the plaintiff, having no son, 
oSer ind?-^ did On the 5th of Magh 1207, F. S., adopt and choose the plaintiff’ 
▼idiialasa ^s^his son, and by deed constituted him proprietor of half the 
son either above mouzas, and of other property; and afterwards died in the 
in the 2 )ui~ month of Cheyt of the same year, when the plaintiff, having per- 
formed all the duties incumbent on a son at the death of his father, 
form of entered on possession of the estate, and up to the year 1208, F. S., 
adoption, enjoyed the proffts of the said mouzas. In the year 12o9, oii 
is'iliegal. account of the management of the lands being assumed by 
Government, he received the proprietary deeds from the Coltectot 
of the district; and in the year 1210, F. S., at the time of the gene* 
ral settlement, by reason of the plaintiff being a minor, the name 
of his father Prem Singh was entered on the books of the Collector, 
and the rents up to the year 1215, F. S., were paid through tha 
said Prem Singh, in conjunction with the defendant, who was 
^proprietor of the other half of the estate, as would be proved by tha 
accounts, which, for the years 1210 and 1214, were in the hands 
of the pisuntiff, those for the other three years being with the 
defendant. „ 

In the year 1216, F. S., the defendant wrongfully ousted the 
plmntiff from the property; on acount of which he brought the 
present action. The defendant in reply, after generally denying 
the claim, stated that Prem Singh had no share in the property in 
dispute : that he, the defendant, had no knowledge of the adoption 
spoken of by the plaintiff; that, admitting it tp have taken place, 
such adoption of the plaintiff, who was the grown up sun of Prem 
Singh, was repugnant to the Shasters, and utterly unlawful; that 
if the adoption bad actually and lawfully been made, his not being 
of age was no hindrance to his name being entered on tbf» CoI< 
lector’s books; that the widow of Goolab Singh had from ffie Urns 
of her husband's death up to the year 1208, F. S., raoeived the 
income of tlm estate; that the allegation of the plaintiff having 
had possession had not the shadow of truth; that Purdeep Singbj 
the son of Gundrup Singh, who was the full nephew of (Soolab 
Singh, was the rightful claimant to his property by the law of 
inheritance; that the name of Prem Singh, who never had any 
claim to the property, had been fraudulently introduced into the 
Collector’s books; and lastly, that the deeds of gift alleged to 
have been executed by the deceased Goolab, had been obtained . 
by fraudulent means during the illness and aberration of intellect 
of the said deceased, and that they were therefore invalid by 
regulation 11, 1793. 

In this stage of the proceedings Sheo Singh and Riighoo Singh 
preferred a claim to a share of the property iu dispute, on the plM 
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that they aleo were nephews of Goolab Singh deceased, and ^re tees, * 
Us heirs equally with the other nephews. In passing judgment ' 
in this case, on the 6th of May 1813, the 2illah Judge was of opinion « 

that, from the evidence, it was proved that Goolab adoptra the guni,},^ 
plaintiff at a tinoe when he was ill, but ijn his right senses, and 
executed a deed of gift of his half share in his favour; also that 
Prem Siogli had possession of the said property 'hom the year 
1210 to the year 1215, F. S.; he conceived it necessary, however, 
to ascertain the opinion of the law officer as to the legality or 
otherwise of the transaction; wheCher, if a Brahmin waMo adopt 
his grandson, the grown <up son of his'8on:in>law, with the know¬ 
ledge of only one nephew, and if that adopted son should perform 
the funeral obsequies of his adopting father, such adoption would be 
legal or not ? also, if the same person at that time, and wlule there 
are surviving nephews and grandsons of his brothers, who are 
living separately, should execute a deed of gift of his property in 
favour of the said grandson, to the exclusion of all the nephews, 
and should have his (the grandsun^s) name entered in such deed 
of gift, the transaction would be lawful or not ? Ihe pundits replied 
in the negative in both instances; and consequently a decree was 
passed dismissing the suit with costs. On appeal to the Provin¬ 
cial Court of Patna, the pundit of that Court'declared that the 
adoption and gift were legal; but the law officer ofthe City Court, 
who was also consulted, answered, that although the adoption 'Was 
legal, and the gift also, as to persdnals, landed property could in * 
no case be alienated without the consent of the family; and,both 
law officers agreed, that without such consent, the gift or sale of 
joint property was invalid, dt being thus obvious that the ap¬ 
pellant could not maintain a claim to joint property, and no proof 
appearing that any division had taken pface between Gundurp ami 
Gool&b Singh, the Second Judge (J. R. EIpbinstone) passed an 
order on the SOth of January 1816, confirming the previous deci* 
sion, with full costs. Ihe present appellant petite ned for the 
admission of a special appeal to this Court* ta formi pauperis, 
and with a view to iwcertsin the propriety or o^erwise of admit¬ 
ting it, the pundits were questioned on the follovri^ng points: 

Two full brothers being in possession of joint property, one of thedi 
having no son, did, during his life time, adopt his daugbUr'^son, 
and executed a deed giving the joint property into the hands of 
such adopted eon ; afterwards, on the death of the grandfather, can 
such adopted son, according to the Hindoo law, as current ia 
Mithila, possess liis'grandfathers share of the joint property by 
viHue of the adoption, or by virtue of die dwd of gift f 
ilasiuer.—If one of two full br<Abers,'Whb '^ld their property 
in common, having no lineal descendants, adept, by the Kritrima 
form, his own daughter’s son; and ekecnte a deed of gift of hU 
proper share in the common property to that person; ffie lattes; 
sifter the death of his adopting father, is ehtitleci to s'nch share in 
right of his adoption as Xritripta son, though not in* fi^t nf^the 
deed of gift; inasmach as, the shares not being defined.^ single 
parcener is not competent to give, sell, or 6t|ierwi^’ahefdste 
svba hU own share.. This etposWob of the law Is in cdnffif* 
niily wh^ the- Ftnada SutnuMutHf Viva'da, 'HhiniamutU^ 

Chandtikat and other books current in the territory of MitUIa. 

TOL. III. . V 
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Oomaa 
Dm, V. 
Kunbia 
Singh. 


VAoTHOniTiES I.—This text of yiy'nyaiwa/cya on the »ubject of 
■ the * twelve sorts of sons, or the legitimate son, one procreated on 
the lawful wedded wife. Sic. (a), cited in the Vtvada Chintamani* 
** Among these the newt in order is heir, and presents funeral 
oblations on failure of the preceding.”(h) 

II.—^I'he words of Boudhayana on the same subject, The legi¬ 
timate son, the son of an appointed daughter, &c.” quoted in the 
Ftvada Chintamuni, and Ftvada Rutnakara, * and* Vivada Chan* 
drika. " All these in succession are declared heirs to a man who 
has no tegitimate son.*’ 

HI.—^I'his sentence of the Devaita Parisishta, “ Where a se- 
{faration of shares has not taken place, that property is cr^nmon, 
here is then a common right, where one partner has not the power 
of gift, sale, &c.” 

A second question was put to the pundits distinctly, as to whe¬ 
ther a grandson by the mrhher’s side could be adopted as a son 
according to the law as current in IVlithila I and they replied that 
he could, as evinced by the following texts: 

I. — Vivada Chintamani. ** Kritrima is the ninth, he willing 
to be affiliated by a childless man, desirous of a son, becomes by 
oiTer and consent the son of his adopter.” 

II. — Menu, on the same subjert. quoted and interpreted in the 
Vivada Rutnakara. ** He is considered as a son made or adopted, 
whom a man takes as his own son, the boy being equal in class, 

' endued with filial qualities, and acquainted with the merit of 
performing obsequies to his adoptive parents, and the sin of omit¬ 
ting them, (c) 

III. — Boudhayana, eked in the shine work, and explained there 
and in the Smriti Sara. . “ One of the same class, desirous of 
being received in adoption, whom a person with free will may affi¬ 
liate, is the Kritrima son.’* {d) 

A special apf)eai was in consequence admitted, agreeably to 
orders passed on the 19th of July and 1st of August of the same 
year. On the 2d of July 1820, the case came to a hearing before the 
'Ihird Judge (S. T. Goad), who observed that there was no satis¬ 
factory proof either of the execution of the deed of gift, or of the 
due celebration of the adoption in public; and that the appellant, 
by the account of his own wknesses, was ten years old at the time; 
but that letting this pass, he being the eldest son of his natural father, 
4he adoption under any circumstances was invalid, as appeared 
from Mr. Colebrooke’s translation of the Mitakshara, p. 310. 

So ab only son must not be given (nor accepted), for Visishta 
ordains, * let no man give or accept an only son.’ Nor tibough a 
numerous progeny exist should an eldest son be ^ven, for he 
-chiefly fulfils the duty of a son.” 

But as Ooman Dutt was acknowledged on all sides to be Ooolab 
Gogh’s daughter's son, be (Mr. Goad) judged it right to question 

(a) l^de Cetebrooke’a TVanaiatlon if the Mitahihara, p. 301. 

Ik) Vkte, p. 314. 

?c). V. 169. 

(d) llils sod the preceding are g^ven in the original as four dlsfinet quotations, 
hot on'reference to the Ratnakara the whole are found to he co'ntidned In Um 
same-page, see p. 104 of the Manuscript in the toll^ ot Fort WMaas. 
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tbe law officers as to any claim he might base, as sneh^on fiie 182S. 
grandfather's estate; it beina understood that Gooiab Singh had — 
left a widow and nephews. A further interrogatory was added as Ooman 
to the legality of adopting an eldest son. ' 

The first question was answered in the- negative, on the ground 
that as the widow had no clsum in siich a case, the property having, ^ , 

^en held in common, the daughter and the daughters son could 
iwve none either. 

—The Balarupa: the test ofmYajnyawalcya (e), wife, 
the daughter, See. (succeed a man leaving no male issue),” refers 
to one separated from his coheirs who has not again coalesced with 
them, (f) 

Answer II.—^Thaeldest son, if made the iSTrilrt/na son of anothefi 
would legally become so. Because the legality of a man's adopting 
his own father, or his eldest brother, as Kritrima son, in conformity 
with the texts of Menu, cited underneath, bedng established by 
immemorial usage, communicated by a succession of righteous 
men, just as is the legality of the said form of adoption by the same 
local usage, notwithstanding the general prohibition in ‘ this’ the 
Kali age of any representative, other than a legitimate son {Aurasa) 
and a son given {Dattaka)\ there can be no legal objection to the 
Adoption of any other eldest son, for the aforesaid usage is decisive 
among the people of that country; and although the adoprion of 
an eldest or of an qnly son is prohibited in the Mitakshara, there • 

IS no such restriction in ariy of the works already menrioaed, 
nor in the Ftvada Chandrika and other, books-, followed ini 
Tirhoot. • 

Authorities:— Menu,,** de who has no sowmustrBe careful 
to adopt one of some kind or other; for the sake of the funeral, 
cake^ water, and' solemn rites, and foo the., ceielirity of hisi 
name.” (g) 

II. —Ihe same legislator quoted in the Viuada Ratnakara. 

(See No. II. of the Iq^t Vyuvustha.) 

III. —The Pifamaha Sanhitaj..oT, * Code Brahma.* ** The' 

custom of the country must be inquired Into, that' which may be 
the established law of each' country is to be done, wise men do not 
practise what is-odious to mankind, hence one skilled in the Jaw 
should follow the way of the world.'* • 

After perusal of the above, the Third Judge, on the 7th of 
August 1820, inquired, firstly, whethor, according to the, sauie’ 
school of law, a boy of ten years cdqld be adopted ib the iCntrima, 
fprm ? and secondly, what forms were' essential, to thA validity 
of that description of adoption T and op what authority the pundite 
stated the cuftoroa of Hrhoot ? . ' ' 

It was answered; a boy of ten yeaiw. epn T^ooroe a Jtrtfrtuih* 
son, because there is bo restriction of Age with regard to ^ such 
form of adqption ih the llrhoot autWities already mentioned^' 

(t) '* 

(/) TUit doctrine is the seme ss thet eoutidaed {»the WteSMm, ihw- 
ChMraode’e TVenefiiMaii, di. II, tec. 1, jeirtteulerty the cosdusiupi hi pLAlO. 
vdf) This vett* h not ia thie.]podh< It ^he,mv«(rell»dssAoliiAfqHltf'n|•a|^ . 
how, sad smoukst othkn in the BMtdm sAer pius of 

tnnslsihmls ilist|^v«D b/llfr. SuftssUad, in g.3 ofhls woriu ' 
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182*. and the Kritrima form of adoption prevails as approved'by the 

■-people of tliat ( ountry, without regard to the legal distinctions of 

OoiHRii the Dattnka form excluding an only son, an eldest son, one of 

Diit, V. more than a certain age, one initiated (in tonsure and other 

&DKh!* ceremonies) in his own family, and therefore incapable of being. 

^ * initiated by the person adopting, and one precluded by reason 

of his mother's afhnity to that person. In conformity with the 
text of Menu already cited, comprehending the words V of some 
kind or«other'’ implying no distinction other than that of the 
person to be adopted as Kritrima sou possessing the requisite 
similarity of class. 

The prescribed form of invitation for a person desirous of 
adopting a Kritrima son, after making some present to the person 
willing to become his adopted son, is' this, Be thou my son.*' 
And the form of consent for the‘latter is this, ** I am become so.*' 
The consent bf both parties to the transaction is indispensable; 
all the rest being a mere customary form, the omission of which 
would by no means invalidate it. Nor is a child of ten years, 
incapable of consenting to become a son when so called upon ; 
because, provision being made in the Veda for the recital by a 
child of se\ eii or eight years at the time of invettiture, of a text 
engaging to follow certain rules inculcated by his spiritual guide, 
which would not have been done were he incapable of doing so, 
*it follows, a fortiori^ that a boy of ten years is capable of under¬ 
standing this sentence, I am become your son." While a 
postponement tit I the sixteenth year, notwithstanding the capability 
of practi.sing prescribed duties, andcavoiding forbidden acts, as in 
worldly dealings, would be contra'ry to revealed law and to the > 
code, both which direc t thfe celebration of tntfiafmn originating the 
right of practising every duty sacred and legal in the eighth year 
from conception or in the eighth year after birth. 

Aothoritii^s 1.—The Vivada CAtntomant, as quoted in page 
146, is here repeated, • 

II.— Suddhi Vivekn, “ 'I he manner of it* the iiTrifrima adoption* 
at an auspicious time, the adopter having bathed and having 
given the boy some acceptable present, should say, ** Be thou my 
son ;’* he should answer, '* I am become your son.*' The offer of a 
present is a customary form, though not indispensable. The 
agreement of both parties to the adoption is indispensable.'* 

It was added that, in pursuance of the text of Brahma (k) it 
was* incifmbent upon the pundits to make research into the cus¬ 
toms of every country, and that the pundits of this Court in 
particular having to expound the law of the whole country, had 
occasion for a knowledge as well of the approved usages of every 
province as of the law books there current, both being essential to 
discrimination of the law, and that the practice of the Kritrifna 
adoption in the Tirhoot district was notorious, and had been by 
them ascertained from the law tracts there followed, and from 
respectable natives of the country. , 

Directions were subsequently issued to the Judge of Tirhoot to 
take such endence as might be adduced by the partus on the 


(A) See page 147. 
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question, whether it was the usage of the country to adopt an eldest 1622. 

son in the Kritrima form 'i whether a boy of ten years could ■ ■ -. - 

become a Kritrima son or not I and what were the law books there Oonsa 
followed ? * k”*!.*’ 

Understanding from Mr. Sutherland’s translation of the Dattaka 31 “"^ 
Mimanita and Dattaka ChandrUtay that no child can be legally • 
adopted whose mother's relatiottship to ^e adoptive father precludes 
marriage; .Messrs. Goad and DorinJ^n the 21st of September 
1821, called upon the pundits for tin explanation, as«to how a 
dau^ter’s son could be adopted as Kritrima son, and for any texts 
which might specifically authorize such adoption. . . 

On the 27th of November was read the following answer: The 
rule is not applicable to the case of the Kritima son of MUthiUit 
as it is contradicted by this notice of the legality of adopting a 
father or a brother as Kritima son, by Kesaba Migrot a pundit of 
the country. " When a father, a brother, or the like has been 
adopted as a son, the invocation to the adopter at solemn obsequies 
is by his new relation of father, not by that of son or brother” for 
the impossibility of a man’s marriage with his father's mother, or 
his mother’s mother is known to all mankind. 

At this stage of the proceedings, the I hird and Officiating Judges 
(S. T. Goad and W. Dorin) agreed as to the propriety of. calling in 
the aid of the Second Judge (C. Smith), with reference to the nice 
point of Mithila law under consideration; the decision of whicff 
would in all probability become a precedent for similar cases. 

The Second Judge gave his judgment on the IQffi of December 
1821, as follows: I consider^he execution by Qoolah Singh of the 
deed of gift and Kritrima adoption, bearing date the 7 th Magk 
1207, F. S., as satisfactorily proved, Goolab Singh’s. Malikana was 
evidently distinct from that of Gundurp Singh, and the rest of the 
family, while Surubjeet Singh held the lands in farm from Cfovern- 
ment, and his lease did not terminate till alter ^e execution of 
that deed. It is also clear, that after Ooojab laugh’s death, the 
name of Prem Singh, natural father to the plaintiff, was recorded 
in the Collector’s Imoks, and that he enjoved for many years the 
share of the deceased Goolab Singh; all wWh could have bMH in 
no other right than as guardian and> manager on behalf .of l^is son 
under the above deed. It is further apparent, that the respondent 
for eight or nine years after Goolab Singh’s death made no opposi> 
tion, as if admitting the validity of the deed; find that he eventually 
obtained possession of the property by violence.. It haa not been 
shewn by the answers of the punditSvOf this Ctmii, that tbe^adop. 
tion of the appellant in the'jiTrtYrfoia fi(l!i|n was Oit]^ by . 

reason of .hi 8 > haring been ten years or bdcaUae hteivaa 

Qoolab's daughter's son, or because he was il^ eltfost son bf.ltia 
. natural father ; and aiffioughi apme .'aeseiKloos to tihe i^liairy 
appear in the evidence taken dowp ^fore this Court, 

Ziilah Court, by order of thelh^rd Judge, with a view to aeee^l^ 
the usage of the country; no good grouM has btea 
:HttiM aside the exposition of theiaw.giyeo.by<;Q4ir officera; *1 aim 
,'.^ereforft.bf .opinion that the appellant is antitied prmitfty 
clumed by hioa, and that the decree of the lower Couid^jbeuid be 
reversed. 



m CASES IN THE SUDDER DEWANNT ADAWLUT. 


1829. 


Ooman 
Dut, p. 
Kunhia 
Siagh. 


OA the 3let of the same month, in the presence of the Officiainng 
.ludge, the respondent's pleader disputed the correctness of the 
Vjfuvusthas, and maintaining that an adoption of the present naturo 
was expressly forbidden by authorities current in Mithila, produced 
a Sanskrit paper, purporting that texts of Sakala and Saunnka to 
this effect were contained in the compilations, which went by 
their names in the Dattaka Chandrika; Putra Karana or Dattaka 
Mimansaf the Vyavahara 'S^adhava, and Vyavahara Mayukha^ 
and were^ borne out by the concurrent authorities of ATerau, 
Vasiththot Vrihaspati, Gautama, Yajnyawaleya, Atri, and every 
other divine legislator. That Sakala for instance, declares, Hence 
a childless twice born man may adopt as his son the offspring of 
a Sapinda or else of a Sagotra; in default of the latter he may 
bring up one of a different stock, other than his daughter’s son, 
sister’s son, and mother's sister’s son.” And Saunaka, The 
selection of Kshatriyas likewise must be from amongst their own 
tribe, or else an equal tribe of the same sect, that of Vaisyaa^ 
from amongat the tribes of Vaisyas, that of Sudras from amongst 
the tribes of Sudras; of all the castes in their own tribes and 
not elsewhere ; but by Sudras, the daughter’s son and sister’s son 
are affiliated.” 

The law officers were therefore again called upon, and required 
to state whether the above works, which-were understood to inter¬ 
dict the adoption of a grandson by the daughter in the Kritrima 
form (t) were current in Aiithila or not; together with the reasons 
of the received practice in either case. 

Answer. —The codes of the sageit Saunaka and Sakala form 
part of the sacred law, Smriti. The Dattaka Chandrika, written 
W the author of the Smriti Chandrika {k) is a Carnatic work. The 
rutra Karana Mimansa was the work of Nanda Pandita of 
Benares. The Vyavahara Madhava by the commentator on the 
Veda, {Madhava Acharya) is current in the Talingara territory. 
The Vyavahara Mayukha was composed by Ni^akantha Bhatta. 

The four last works are not current in Mithila, for there is no 
occasion for them, the affairs of that country being decided by the 
Rutnakara and other native tracts, but the works of Saunaka and 
Sakala, in which there is a text forbidding the adoption of a 
daughter’s son, being founded on the Veda, as established by the 
sacred character of the compilers, are authority in every country, 
and decisive of the law, and are current even in Mithila; in con¬ 
formity with this rule, “ that which is not controverted is allowed,*' 
for the text in question has not been oppugned in the Rutnakard 
and other books of that province. Still, however, Kesava Misra (/), 
one pundit of that country, not respecting it, has mentioned 
tlie adoption of a father or brother. 

, J'he above was read on the 22od of January 1802, before the 


(0 The text of Sakata quoted runs thus; Putrutire PaHkalpayet, should 
sdopt aS a SOD ; that of Saunaka thus, Krtjfoia Sula is made a son or affiliated* 
But in the Fersiaa translation furnished by the respondent's pleader, the words 

^^ ^i^oeeur several times, as taken from the original, which contaiaa ne, 

ancb exprassioo. 

{k) Dteania Bhatta, 

(/J Author of the Dwaita ParUUhta, 
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Tbird Judge,.who remarked, that it wae clearly laid down 111 the 
Dottaka minuvnia end Dattaba Ckandrika, that no person caO ■ ' ■ ■— 
affiliate, a grandson by the daughter ; which general rule shewed Ooman 
the illegality of the adoption of the d!ppellaut by his maternal v"*’!,** 
grandfather Goolab Singh, either as a Kritrima, or as a Daitaka 
son. Mr. Goad, therefore, with reference to his view of the case, 
as recorded in .Inly i821, didered tn toto from the. Second Judge, ^ 
and recommended that the appellant’s claim should be dismissed. 

By Mr. Dorin, the sitting Judg^, on the 23d of the sajoe month, 
the puiidits were asked, whether an individual who had a brother’s 
son living could in lirhoot legally adopt as Kritrima son^his 
daughter’s son or any person I and an answer was filed on the 7th 
of February, that such adoption would not be lawful, the adoption 
of a Kritrima or any other sort of son., when a brother’s son 
existed, being forbidden by the authors of the Kalpatara and Pa< 
rijata, and other old writers of that country, and likewise by the 
modern writers, Ckandeswara, Vachaipati Misra^ Bansadara^ 
Rudkadharaj Harinatha, and others; that it was therefore not valid 
by approved usage, as no such usage could exist in opposition to 
every law tract of the country, ancient and modern, nor be of any 
weight if it did exist. 

1.—The Ratnakara : ** By the incomparable Medhatithi.'* After 
citing both the divine le^slators (m),If among several brothers 
of the whole blood, one have a son born,, ilfeau pronounces them 
all fathers of a male child by means of that son; and Vrihaapati^ 

** If there be many brothers by the same father and mother, and 
one of them have a son born to him, they are all declared to be 
fathers of a male child; the Same law obti^ns among many wives 
of the same man, if one of them have a.son he presents the funeral 
cake to all.” It is observed,that ]meo having nephews, and. women 
whose husbands have sons by another wife, may not appoint repre* 
sentatives, such as the son of the wife, drc. the Parya/a saye the 
same, as does also Vidayakara in his commenlary on itfisnu.” 

li.— Vachaspati^iara in the Dwaita Nih^ayq, after giving the 
sameTexts. ** The object of this fiction of paren^e being to save 
men from the hell called Putt ftod to entitle women to share in J^e 
funeral cake, neither may make a Kritrima or other adoption.’’ 

HI.—The same writer in the Sradha Chmtamani. V The 
incomparable * Medhatitki* Udayakara,,ih9 Kalpatarot the JRc|f-' 
noAara, drc- all hold in like manner' that men having pephi|W 4 , 
and women, whose husbands have sons by anpther wlfe,aare not to 
adopt Kritrima or other representatives.” v ^ 

Iv.— Bawa&dharat in the Suddhi ll^ii^|ro,Jtpi^adAaro %,the 
Suddhi Vivtbat and Harinatha in tha;;^r^* Jlnra, and 
EamticftAWa maintmii the same. . ^ , 

, The Officiating Judge, on the that thiie 

conclusion against the validity of the' adoption was confiniii^ hj 
lAku Dattaba Ckandrika, and Daktaka Rtimi^dt in wlli^ 
stated, that fit default of a ton iAk n^kew^Mt ' 

eHYo the extiluaidn (^aMOfllers.and'iaOtic}ijg tha^ the.deed p^l 
not having been ptbved, #a8 dut bf^a^.qh^iool 4Ml«rad h^ 


(m) IX. 102,' 
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concurrence with the Third Judge as to the propriety of rajectiti^-' 
the claim. * 

It was accordingly ordered that the decrees of the lower Courts 
should be affirmed. 


MIRZA QAIM ALI BEG, Appellant, 


versus 


April 15 th. MUSSUMMAUT HINGUY4 and others, Respondents. 


According 
to the 
Moolium- 
mudan law 
continual 
ooliabita* 
tion and 
arknoir* 
ledgment 
•r paren¬ 
tage form 
sufficient 
presump¬ 
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wedlock 
and legiti¬ 
macy; and 
the heirs 
being two 
* widows, a 
mother and 
a son, the 
property 
should be 
made into 
48 parta, of 
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ther to 8, 
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to 34. 


THE appellant with Gholam Yacoob were plaintiffs iff an ac¬ 
tion brought in formd pauperiSt against Mussummaut Hingun, 
Mussummaut Tajun, Fuzzul Ali, Juinal Ali, and Iqbal Ali, on the 
19th of March 1811, in the Provincial 'Court of Benares, to recover 
two shares of certain lands situated in Bahadnrpoor, commonly 
called Shiijaabad, in the pergunna of Rohulpoor, together with two 
shares of an enclosed building and a brick tenement, the threefold 
value of which was 7,015 rupees. 

in this case it was stated by the plaintiffs, that the property in 
question had originally belonged to Shuja Beg Khan, and, accord¬ 
ing to a duly authenticated deed of partition, had been for soma 
time divided into three shares, two of which had been assigned to 
Qasim Ali Beg, father of the plaiutiff, Qaim Ali Beg, and one to 
I^eer Fuzzul Ali and others, heirs of Meer Qoorban Ali. 

' The father of the plaintiff dying, left as his legal heirs, the 
plaintiff, aged 11 months, and his wife Mussummaut Khoosh Halee, 
the plaintiff’s mother, another wife Mussummaut Tajun, also his 
own mother Mussummaut Khoorsheed Khanum. One of the 
widows, namely Mussummdut 1'ajun, considering both shares as 
merely equivalent to her marriage settlement, brought an action 
claiming them, against Mnssummaut Khoorsheed, the paternal 
grandmother of the plaintiff, in the City-Court of Benares. 

This suit was com{)romi*'ed, and aq order 'was passed recom¬ 
mending the parties to come to a private adjustment. The.plain- 
tid’s grandmother remained in possession of both shares, and 
mortgaged them for the payment of the costs of suit, and Tajun 
agree/i to relinquish her claim in consideration of receiving the 
sum of thirty rupees per annum for subsistence. The estate was 
subsequently mortgaged to one Hingun Beebee for the pum of two 
thousand five hundred rupees, and after a short time the husband 
of the said Hingun, with a view to getting possession of the pro¬ 
perty, fraudulently instigated Tajun to bring an action for both 
shares against Khoorsheed and Hingun his wife. 

Some time after Khoorsheed died, and this action also was 
compromised by Tajun’s filing a razeenama at the instigajdon of 
the husband of Hingun, stating that she had consented to .the sale 
of one riiare, and to the mortgage of the other, by her piother-tq-lavy 
(Khoorsheed)on receiving 250 rupees from Hingun, th.e roortgitffll, 
and on this, razeenama a decision was passed accordijigiy. 

g lain^iffs on‘heating this, brought an action against HiAguj| 
eebee in tha City Court of Benares for the restoration of tiui 
property. Further, the plaintiffs declared thot Ttyun bad nefft 
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Wfn in possewion of tho property froip ,.th6 time of ,4be of 188t/ 

llirza Qasim Beg; that the wili of Khoorsheed Khaoum oimetedr . . 

that after cJearingo^the mortgage, Qmm All and Ghooiam Yacoob Mirea 
her grandeone, should divide the property between them. It wm AU 
moreover set forth by the plaintins, that Meer Fuzaul Ali and his 
coparceners, proprietors of one of the riiares of the property, maut IGa- 
persuaded Hingun Beebee to declare that she had sold one share 
to them, and had induced Tajun to declare that she had sold the * 

other share to them also. Through these fraudulent and collusive 
. practices the plaintiffs had, as tffey stated, been oustedafrom the 
estate to which they were unquestionably entitled. In a sub¬ 
sequent amended plaint, the names of Niamui Alt and Syvd 
Nussur Oollah Khan were included in the number of defendants; 
it being shewn that the former was one of the purchasers of the 
land ia dispute, and the latter the mortgagee of the same. I'he 
defence set up ia this case by Hingun Beebee was, that Khoor- 
eheed Khanum had mortgaged to her two shares of the property 
for the sum of 2,500 rupees without interest, and had given her 
possession of the said shares: that afterwards Khoorsheedreceived 
from her e further eum of 250 rupees, on which she sold to her 
one share for Che whole sum lent, namely 2,750 rupees, aod deli¬ 
vered over to her (the defendant) a deed of sale which was signed 
by the Kazet. Sul^equently to this, Tajun, the widow of Qasim 
All, brought an action against her and otnera for the sake of dis¬ 
proving the authenticity of the said deed of aale, in which case ih^r 
filed a razeenamah, and withdrew her action on the dbath of Khoo- 
sbeed, in consideration of the recm^rt of nipeea frpm the de¬ 
fendant, admitted the. validity of the< sale, and. made over to her 
(Hingun))adeed of mortgage of ti|e remaining sMre for tiie sum 
of 1,200 rupees* The defendant then aold the .share she had 
bought of Khoorsheed to Iqbal Ali, Jumat Ali, l|.ima^^ Ali and 
oyteirs, for the same sum- as she had g^ven for it, aotording to the 
deed-ofsple, and gave up the; remaining share, which wae mort¬ 
gaged, on receiving* repayment of the eops lent; tmnsequently 
^atahe was-not responubte for the claim; nod though the 
.plaic^iffs have stated that Tajun .relinguish^ all. fienianda on ^the 
pro))ertyi yet such relioquishroant havktg been ^fraudut^tly ob¬ 
tained, it could not avail theuv • Mwr JFuzaul Ali, another ^f (he 
defendants, in his defence, denied altogether havit^ any concko, 
whether of selling or bomng, in the transactioa. Meer Aumal Alii 
Bud Altec .Iqbal Alb admitted, that.fi^ey bad parchated^oM^ahara 
fnim-.Bingun Beebesv which share‘had been sold to her ByKhoer- 
bheed.Khanpin by tbe consent of .Taiai^t.|mi^ thaotaer ihsire 
waf purcbasod by them from Tajun 

was the lawfid wife of the decent Miipa^^ii^ilflter thabde .of 
themeth^-in-law (Khoordieiid) heir 

petty left by -Qasim,. while thaQpiih • was nemrtthe 
ivifs :i«or.the slave of QaaMSkRi^tltndthitQi^ ARhtpailf hnligpl 
Mi^emoue oldld;,^ao.oim could^^dfclaio. AbatAhef 
Qasim Klaifii him.ps his ion, .I'itrther, that YaoeohifjHm^diiliA 
phdnl^, was luA Ahe-gtapdspm of hto b ieaed: tm/jlier.idwalM^h 
iide«for li#itiprsh|ied nevaa hnd 
a%d thflt eei^equiiptly of th.e’^l’iobtiila 

voi.. ui* " X 
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legal claim to the inheritance. The reply of Niamut Ali was similar* 
ill purport. The plaintiiTs rejoined by stating that tChooreheed 
never had possession of the shares in dispute, and that tbe sale or 
mortgage during the minority of the actual proprietors could not 
be legal. 

The defendants, Tajun and Nussur Oolla, siifTered judgment to 
goby default. On-the llth of July '1818, the Second Judge of 
the above Court dismissed the suit of the plaintilTs with costs on 
these grounds: ' 

It appeared to him from the evidence of both parties, that the 
marriage of Qasim Beg with Khooshalee, the mother of Qaiin Ali, 
wds not sufficiently established, and although one or two of the 
plaintiff's witnesses had deposed to hearing Qasim Beg claim 
Qaiin Ali as his son, yet, according to the futwa of the law officers 
of the Court, tt appeared that a woman not being married to the 
person with whom she cohabits, the diild-thereby produced cannot 
inherit the property of the father, even if he should have acknow¬ 
ledged the parentage. If the plaintift's mother had been lawfully 
married to Qasim Peg, and had a legal claim to the inheritance, she 
would not have remained silent, and withheld 'her claim from the 
romroencemeiit of the hrst action brought by 'I'ajun for her mar¬ 
riage settlement till the time of the sale of the land in question to 
Iqbal Ali and the rest. In this view, therefore, of the case, the 
claim of Qaim had no foundation in law, and it being proved also 
*that the mother of Yacoob was merely an Hive of Khoorsheed 
-Khanum, and had by her been given away in marriage, in which 
wedlock Yacoob was born, his claim -was also groundless. The 
plaintiff Qaim,, not content with thik decision, preferred an appeal 
to this Court, in formd ]^auperis, for the recovery of the lands, 
estimating their value at 8,118 rupees, the profits of 18 years, the 
property being rent free. 

1'he law officers of the Siidder Dewanny Adawlut having been 
consulted on the same point as that referred to the Mooftee of the 
'Provincial Court, they delivered a futwa directly contrary to that 
given in the Court below, reciting that. If a woman was free and not 
married to any other man, although the actual celebration of her- 
marriage may not have been provM with the man with whom she 
cohabited; yet if he declared the son of such woman to be his, that 
son will certainly be accounted his legitimate offspring, and should 
the mother of the child also confirm this declaration, she will be 
considered, to all intents and purposes, the lawful wife of the per¬ 
son so declaring. And both, that is to say, the woman and her son, 
will be heirs of the reputed and acknowledging father. Some of 
the plaintiff’'s witnesses had deposed.-that Qaim Beg was the son 
of the deceased Qasim, that Mussummaut Khooshalee was a free 
woman, that at the time of hie birth at the house of Qasim pre¬ 
sents were distributed and entertainments given, as usual on the 
birth of a son, and that-Qasim had frequently spoken of Qaim AH 
as his son. Under these circumstances, although the actual cele¬ 
bration of the-marriage of the parties was not legally proved; yet, 
following the-law as expounded by their law officers, it was the 
opinion of the Chief and Officiating Judges (W. Leycester and W. 
iJoriii^ that there was abundant presumptive.avidenca of the yivdr 
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lock of the pertieSy aod that Khooihala# lilMuld be coDfeklefed^the 182^ 
legal widow and heir of Qasim. ———. 

The law officers of the Court were next desired to state, what Mins 
would be the legal distribution of the* deceased’s property, heQ*'®AU 
having died leaving, as heirs, Mussummaut Khoorsheed his mother, 
a wife Mussummaut Tajun, another wife Mussummaut Khooshalee, niaut Hin* 
mother of Qaim Ali,.and Qaim Alibis son ; and mace, Khoorsheed gawtftd • 
had first died, and after her^ Khooshalee, to whom would theic. <>tliers. 
shares devolve? . • 

On the 15th of April the case came to a final hearing 1)efore the' 

Judges above named,, who recorded their judgment in> these terms:. 

It appears that the appellant was plaintiff in an action brough 
for the estate of Qasim Beg, who dira in the year 1213 F. S., con* 
sisting of two shares of the mouza of Buhaderj^r, commonly 
called Shujaabad, in the pergunnah of Rahnipoor, and two shares 
of an enclosed building and brick tenement in the said mouza. Of 
the defendants, Jumal Ali and Idbal Ali, the present occupiers, 
claim both shares by virtue of deeds executed by Khoorsheed. and 
Tajun, namely, one share by Mrtue of a deed executed by Khoor* 
sheed in favour of Mussummaut Hingun,. and a subsequent deed 
executed by the said Hingun in favour of the defendants, and the 
other share by virtue of a deed by Tajun herself direct to them; and 
rested their defence on two points, first, that Qasim Beg left no 
property to his heirs, the whole having fallen to 'I’ajun as her’s by 
marriage settlement, and secondly, that the appellant was not the 
lawful.begoUen- son of Qasim Beg. From all tiie evidence exhU 
bited in this case, it appear| that the two shares in dispute which 
were .left by Qasim Beg, should If^ally descend to his heirs in the 
due course of inheritance; no sufficient proof having been adduced 
to establish the claim of Tajun by virtue of hwr marria^settlement. 

It has, on the other hand, been sufiicieutly proved,., that the.appel* 
lant is the legitimate son of Qasim Beg,, and, according to the 
fatwa of the law ^officers of this Court, the property should be 
made into forty-eight partsy forty-five of .wBioh belong to the ap¬ 
pellant, and three to Tajun, aceonting to the following etatement: 

Qasim Beg died leaving Tajun and Khooshalee his widows,. 
Khoorsheed his mother, and Qaim Ali his son. ^ His property being 
divided into forty-eight* parte, one-eighth, or six parts* falleto the 
wives in ^ual shares, one-sixth, or eight parts, to the mother, and 
the remaining .thirtyrfour shares to the. sou. And on the death of 
Khoorsheed and Khooshalee, their shares, amounUng ii^lhe whole 
. to eleven, be(»>me also thu property of .Qeim; therefore die appel- 
.lant is entitled on the whole to forty-fiye share*. Widi respMt to 
die eight shares of the property,, howe^el’/ left by. thf death of ■ 
’Khoorsheed, he should not be allowed toM^a passessidh thereof, 
unless he undertake to pay whatever debts hiay.be proved to be due 
from that portion of the estate.. As for as regwrdt the thirty*sef|n 
ebaras to which the appellanthie mmer werr^dd^^no 
deed or proof of tala by or toaay alilimr penma ean hffil^ ^iW^ 

, of the appellant. . J * / • " 

£• Tha (Mcree thtrefora of the Prov|iiulid,C^fttwae.imFersed»ii«d 
kamediiati posmsien of tbirty'seven out of fotiyleig^eliaree of 
q^paity cluaiid, with tdiimate f^^siloikiilea pjt w 4^ 
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above alluded to, on his undertaking ^o be responsible for aK 
incumbrances which might attach to that portion, (a) ' 


■» 

18S2. 


June llth. 


MULLICK AHMUD KHAN, Appellant, 
versus 

PUOUM SINGH and others, Respondents. 


A sale hav- .THIS was an action brought by the present appellant, on the 
ingbecn ]5th of December 1817, against the respondents in the Zillah 
Court of Bareilly, to obtain the insertion of his name in the Col- 
hu surety, lector’s books as proprietor of the zemindaree of Lallpoor and 
aiMl set Antoorea, comprising 15 mouzas, belonging to the talook of 
Koonwur, perginmah Seena. 

It was ^tated in the plaint, that the defendants had in the 
month of Showal 1228, A. H., sold the above property to the 
plaintiif for 525 rupees, as by the bill pf aale; that the money was 
paid and received, with an agreement that the property was to 
remain in the plaintiff's possession, as farmer, for the space-of 
compel the hve years, namely, from 1220 to 1224, F. S,, inclusive, after 
debtor to which it was to become absolutely sold; and accordingly the 
plaintiif had been in possession of it from the date specified, and 
had paid the government revenue, and that after the expiration- of 
the stated time, notwithstanding the agreement entered into - and 
the importunity of the plaintiff, th^ defendants did nothing but 
est) which procrastmate, from day to day, the transfer of. names in the 
Collector-, hooks. 

on the ere- '1 he defeudants, after denying the alleged conditional sale, 
dit of the replied that their names, together with that of Beer Sah, were 
Biirety, de- inserted in the Collector’s books; and that they, being nearly fifty 
the"ame^ persons, were joint proprietors of the zemindaree in questien, 
time that and that consequently the alleged deed of sale bearing the signa- 
the latter ture of three only, out of tlte fifty, was not valid; that had tlie 
should ^ alleged deed been in existence, the plaintiff might earily, wben 
tribe "ori^ Ousted from the possession of the property in the year 1224, F. 
ginal ere- have * produced it before the Collector, or have brought an action 
ditor. for possession under it; that the defendants were not in such need 
of money as to have sold the property for eneh a turn as was 
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(o) The decision in this case rested on S well known principle of Moobnm- 
madan law, that a niarriago may be proved by someUiing short of ocnlar proof, 
• ' such as continual cobshitation, notoriety, hearsay or circumstantipil evidence, 

and that the acknowledgment of oflhpnng ia sufficient to cstsUisli parentage, 
provided there be nothing to repel the presumption. See Principle* and PreeS- 
datl* of Moohummudan Law, page 300, et psAJtm. The dietribution of shares 
took place agreeably to the third principle. The share of a mother, where there 
is a child, being one-sixth, (see JIdd, psge 6, $$ 33) and the share of a 
where there ia a child, being one-eighth, (Ibid, p. 3, §$ 14) the property slmdld in 
the first instance have been made Ibto twenty-four parts (Ibid, p. t3, f | 66) bdt 
the eighth of twenty-four, or three, cannot be divided between the two sHves 
-without a fiiWction; when the rule is, that the number of abarers who cannot get 
their portions without, a fraction,^ being prims .to the number ol^ the sbaf|s 
(2=:3^1) the ftifmer number should be mulUpUcd into the number of the on* 
linai division 24X2*48 {Ibid, p. 15, }§ 77.) - * 
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tilled. The facts of the case were, they all^eid^ •• foUdir; 382S. 
the {daintitr, on account of being surety for the defendants, had 
taken possession of fifteen of the hundred and 8ixty*’four mouzaa, Moilieb : 
which formed their hereditary zemindare*e, from wltich mouzas, 
after paying the government revenue, a yearly profit of 1,100 pgdam 
rupees was netted, and the defendants having become defaulters, Singii 
and being in confinement on account of 525 rupeeis arrears of otbm. 
Government revenue, were at midnight forced by the agent of 
the plaintiff to execute Ute deed set up by him; but they had in 
their possession the agreement to cancel such deed of sale, which 
had ^en subsequently executed by the plaititifF.- On the 14tb 
of August 1018, the cause came to a hearing before the Fkat 
Register of Ziliah Bareilly, and the deed of sale executed by the 
defendants was proved by the evidence of the plaintiflTs witotoses, 
but the subsequent agreement, and the force used by the agent of 
the plaintiff towards the defendants to procure the execution 
of the said deed, Were likewbe proved by the witnesses of the 
defendants, as niso the joint possession of the property in dispute, 
by several persons besides the defendants and Beer Sah. The 
suit was therefore' dismissed, and the costs made payable by 
the plaintifi^. 

The plaintiff then appealed to the Provincial Court of Bareilly, 
and on the 2€th of June 1819, the decree of the Hegister’e 
Court was affirmed by the Second and Fourth Judges of that* 

Couit with costs. 

On a further appeal to the Sudder Dewanny AdaWlut, the 
case came first to a hearing fjefore the Second Judge (C. Smith), 
and it appeared, in his judgment, proved that the claim was invalid, 
and thet violence had been usea in procuring the execution of 
the deed of sale. It was proved, besides, that the appellant was 
habitually violent and tyramiical, as were also hir agents; but 
it was established, also, that the defendants were indebted to the 
plaintift' in the siin^ of 525 rnpees, of which jnsdce demanded 
that payment should be caused. Nothing* however, had been 
awarded in either of the Courts below, and it was necessacy 
therefore that their decrees should be amended, which was or¬ 
dered accordingly, the respondents being directed to pay over 
to the appellant the sum of 525 rupees principal, and the*8ame 
sum*as interest, total 1,050 rupees. The costs in all three suits 
were made payable by the parties respectively. 

I'he case was next brought before the Third and OfBciating Judges 
(S. T. Goad and W. Dorm) on the 1 ItholJune 1822, after having 
been postponed for further consideration. These Judges also ex¬ 
pressed themselves of opinion that the evidm<re proved the viblencb 
us^ respecting the deed of sale, and ,^at me agreement entered 
into by the agent of the appellant was eiitairiished, though dmjed 
by him; that therefore, if there was aby^ doubt At to the-first deed 
being drawn out with the consent of the ifespoillildBts'; h^ne 
could remain respecting the agreement; that although the ap¬ 
pellant denied the execution of me agreement by his authority, yet 
it was the act of his agent whUein thkt capeeityl and if the m6q qf 
imle should be considered vaUd; thaagreemiuit'to csihcel it idiould 
be considered so too. Tliat as to the recdlj^ of'riw 1^ by thp 
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deYendants, it was sufficiently clear from the evidence adduced by- 
themselves, that they had borrowed of two Mahajuns the sum of 
525 rupees, oir the security of the plaintiff*, and that although it was 
not completely proved that, by virtue of being surety, the respon¬ 
sibility of the debt had fallen on the appellant, yet it was not 
established in evidence, that the defendants had paid the debt as 
they stated, or that the debt had been discharged at all. ' If the 
debt had not been discharged, the Court observed it was neceso 
sary at ^le present time to enforce it; and if the appellant by the 
payment of the debt to the Mahajuns had become their creditor, 
he was entitled not only to the piincipal, but to the interest also, 
from the time of his being tumeo out of possession of the property 
in dispute, but that during the time he was in possession, the 
profits of the property should be reckoned as interest. Therefore, 
considenng all the points of the case, especially the circumstance 
that the loan was obtained by the respondents from the Makajuns, 
by means of the appellant, it appeared just that the appellant 
should be paid the sum with interest from the time specified above, 
by the respondents, as being the representative of the Mahajuns; 
and that he should be considered responsible to the Mahajuns for 
the said debt. If the appellant should make it appear that any 
interest was due to him for the time during which he was in pos¬ 
session, he should give in an account of the same. The opinion 
therefore of the Court corresponded with that of the Second Judge, 
except with respect to the interest to be awarded. The decree of 
the Zillah and of the Provincial Courts was accordingly affirmed, 
with this addition, that the appellanf should receive the amount of 
the debt, namely 525 rupees, and interest on that sum from the 
time he gave up possession of the mouzas, namely, the year 1225 
F. S. And it was further ordered, that the appellant should be 
responsible for any claim on account of the debt which might 
hereafter be brought by the Mahajuns; and that if the appellant 
could make it appear that any thing else w^ due to him for the 
time during which he was in possession, he was at liberty to sue to 
that effect. 
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SADHOO LALL and others, AppeilantSy 1822. 

versus 

NABEMA BEEBEE and INAYUT AHMUD, Respondents. Juae I8tlu 

9 

THE respondents, on the 13th of April 1816, brought an action tThere a 
against Sadhoo Lall and Birjruttua mortgagees, and Sheikh mortgage 
Chiragh Ali one of the mortgagors, in the Provincial Court • 

Benares, in/ormd pauperist to obtain restoration of half a share of baa li«en 
a taloolc which went by the name qf Chowdry Moohummud Ismail, execatedby 
which had been mortgaged, and the triennial assessment 8n which several 
amounted to the sum of 4,160 rupees; also to recover the sum of 
6,267 rupees for prohts unduly appropriated, it was stated in the same 
the plaint, that the taiook in question was the hereditary property transac- 
of the plaintiffs, and Chiragh Ali, Ahmud Ali, and Ahmad OoUah<; don, an ac- 
one moiety belonging to the plaintiffs; that the female plaintiff's of “be or” 
husband, and Chiragh Ali, had in the year 1209 F. S. made over the prietora for* 
said taiook to the other defendants for ffve years, in consideration tfae re- • 
of a loan of the sum of 6,601 rupees on a mortgage of the nature dempdou 
termed Dristha Bundhuka: that is, where the morteagee, (hough 
in possession, does not enjoy the profits arising therefrom; that the ^are ouly 
interest of'the loan was paid at two rupees per cent per,month, with viU not lisb 
two per cent for wear and tear of-rupees, and-one per cent com* 
mission, also 25 rupees for Gomashtas wages, besides the pay of 
Sebundies; that 4n the year 1212 F. S., before the expiration of, 
the five years agreed upon, the principal and interest, including 
the above demands, were found to have accumulated to the sum of 
10,001 rupees, upon which Naeema’s husband was forced to 
enter into an agreement of ^hog Bundhuka (a regular mor^^e 
wherein the mortgagee enjoys the profits) for the liquidation of the 
above sum for the space of five years longer; that me mortgagees 
had collected the sum of 11,686 rupees annually from ;tiie said 
taiook, and having paid the Government revenue amounting to 
8,301 rupees, and 460 rupees as nankar to the mortgagors, netted 
annually the sum of 2,826.rupees up to thi year 1^16 F. S. But 
the receipt of interest by the said mortgagees was, after the.years 
1212-13, F. S., illegal, and contrary to the provisions of regulation 
17, 1806; that in 1217, after the expiration of the time specified, 
namely, five years, the mortgagees taking advantage of the death 
of the female plaintiff's husband, the necessary retirement of 
herself, and the youth of her son InayUt Ahmud, did, in concert 
with Chiragh Ali aforesaid, cause to be executed an aol||nowledg- 
ment which confirmed the former mortgage for thn period of. ten 
years from the beginning of the vear 1218 F. S.t in which ^e 
names of the plaintiffs were included, without thmr knowledge; 
that from that date up to 1222 F. S., a space of five years, ^ sum 
of 70,624 rupees had been realised frim the. property, of which 
the turn of 49,806 rupees was paid, hs Qovemment revenue, adR 
1,666 as nankar to the mortgagors; the remainder, namely.19,163 
rupees, having bean appropriated by the mortgagees,; with- the 
cdonivance and concert of Chin^^h AU;.thataltiMnigh by these 
means the original sum, witii intq^est, h^ been pa^,* and a 
balance remained in favour of the plaintiffs^ yet the' mortgagees 
would neither render an account of their dealiegt respecting. 
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tiso 

isn, thmr share, nor restore possession of the share itself, and that 

-- they had moreover since taken a mortgage of the whole property 

Siidboo for a longer term, with the connivance of the said Chiragh Ah, 

Lai I and which the names of'the plaintiffs were entered without their 

Na»^a*** knowledge. 

Beebcaaad The defendants, Sadhoo Lall and Birjruttun, stated in their 
, Inayht^ reply, that the claim to recover the talooks, without paying the 
Abinod^ sum lent or the other specified sums, the payment of which waa 
agreed upon as the condition,of redeeming the mortgage, waa 
untenable. That the other partners in the property had not come 
forward as joint plaintids, and that therefore the suit was contrary 
to* rule; that with respect to what had been said of a baianca 
remaining due to the plaintiffs, it was contrary to the contents and 
conditions of the deeds of mortgage executed by the mortgagors 
of the property and by the plaintiffs themselves, and was devoid 
of the slightest foundation; that when the predecessor of the 
plaintiffs and Chiragh Ali had settled the account of the mortgage 
in the year 1212 F S., they, having received another sum of moneys 
executed and delivered to the same persons another deed of mort-* 
gage, after the manner.of BAog Bundhukt in exchange for the sum 
of 10.501 rupees, of which the following were the conditions: 
that on the payment of 300. rupees to the mortgagors, and the due 
discharge of the Government, revenue, whatever might be furdxer 
, obtained from the estate by thdonanagemeut of tlte parties holding 
it, should belong to them; furtfier, if the sums borrowed vrere not 
repaid by the specified time, the property was to devolve upon the 
holders of the mortgage; and as the said mortgage deed bad been 
exeputed previously to the promulgation of regulation 17, 1806, 
its validity could not bp affected by the provisions of that 
enactment. 

Chiragh Ali in his reply, declared that as the mortgagees bad 
been in possession of the talook since the year 1209 F. S., and hi 
(Chiragh Ali) was, as appeared from the statement of thb plains 
tiffs, one of the mortgagors, tMs suit, whLch*^ was to recover the 
mortgaged property from the hands of the holders of it, could not 
attach to him, and that what had been advanced by the plaintiffs 
as to the acknowledgment of the year 1217 F. S. haying been 
without their knowledge and agreement, was. utterly false and 
unfounded i for the plaintiffs had, agreeably to that acknowladg* 
meot, regularly received nanAar, and given receipts of the sura*. 
Besides t]ie money received on the mortgage, they had received 
several sums, after the acknowledgment had been some time in 
existence-, and bad' given their notes of hand for the same, ta 
which the name of the defendant had been.included; from thase 
circumstances it was plain; Hiat there had been no ignorance- of 
the said acknowledgment on the part of the plmntiffs : .and>a« to 
tfte second acknowledgment, of which an evasion had been ntf 
tero|Med, the state of the case was this; it was written, with-: tht 
consent of the plaintiffs and of the defendant Chiragh AU,^aiid 
aftei^ the isid defendant had sig^d and sealed the same, and the; 
attestation ;ef-three'or four persons had been annexed tolb.Hie 
plamtiffh refnseid to sign it, and brought the present aetnm fisunddt 
pn their-Araeijhiletit non^agreement ta.tbeproeaediDg^-4 ‘ / 
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llie caM'camd to « hearing before the First JuiJke iJtt 1823* 

ponrt of Appeal, on the 24th of May 1820, it appeared that the . . 

mortgage deed of the nature tanned BAoff Bundhuk was dated Sadboo 
^e 6fch of August 18fl4i A- D-, which ^as antecepent to ihe*^*®^* 
proinulgation of regulation 17, 1806, that the mortgage was 
cooditioQed to endure for five years, and that the mortgagees were Beebee and 
to receive all the profits of the estate, excepting what was to be Inafiu ' 
paid as nankar, in lieu of interest on the money lent. The .ludge 
therefore was of opinion, that the moiety of the mortgag^ pro* 
party should be redeemed, and that lO^Ol rupees, was all that 
could be claimed by the mortgagees, being the principal sum leutf 
the claim to any excess being founded on the execution of an 
achnowledgment of a date subsequent to the enactment above 
^oted* and that it was incumbent on the piaintifis, if their own 
^are of naaAar could not be realised from the mortgagees, or 
frqm Chiragh Ali, to bring their action agunst him who detained 
it. It was ordered, therefore, that the plaintiffs, from the begin* 
ning of the year 1228 F. S., should obtain pcMsession of one moiety 
of the talook in dispute, and that the plaintiffs should pay to the 
mortgagees the sum of 705 rupees on account of such half share 
which appeared from the accounts to be then due to them. 

The defendants, on this decision, appealed to the Court of 
Sudder Dewanny Adawlut, and the ease came on to a hearing 
before tiie 'Ihird and Offiiiating Judges (S. T. Qoad and W. Uoriii). 

It appeared on investigation £at the first mortgage of the talook 
in question was in the manner of a Druhtka^ Bundkvika on a 
loan of 6,501 rupees, and that it was dated in the year 1209 F. 
as was admitted by the respotidents: also, that ti>e moitgaga 
deed contained stipulationg respecting interest, be. which are 
repugnant to the regulations at pre»ent in force, end that lunilar 
objections eaiftted to the Acknowledgments subsequently executed; 
but with respect to the former deed, dated in F.ti., and 
subsequent mortgage deed conferring a tenure of FAopiFuadftaA, 
the objection alluded to coo)d not apply, the moftgagenseds having 
been executed previously to the date pa which tegntation 15, 

17g3, was extended to Benares, and tiiey were tiierefore certainly < 
valid: because the stipulations contuned in them relative botii tti 
prinmpal and interest, payable by the mortgagors, were not opposed: 
to any law tben in existence, and bccausd it was eondiMoned ifi 
that dead that the profits of the land mortgaged should'be enjoyed 
by ^ mortgagees in lieu of interest up to the yeas 421^‘F.& 

Pndsr/these ciraamstances there did not appear to be any IscsI 
ohjertions to those mortgages, but so much could tni be saidol • 
the acknowledgment sub'sequeatly exeeuiody^ any illagality'j#tii» ' 
itiftulatUM contained in which would undotthtedly affect tbo trass* 
potion, the acknowledgiiiant having bean ixec«^ enbsequliotly 
to tire year 1314 F. 8 ., ^e time mentionod in\tns fithaection m ^ 
Nfstotios 17,1806. It bacaiDp necessary to anquua iherafisd 
Fhet&ac the mo^age was aetnally mdasuad agraeid%.to'ihr 
•aid testation pe jwt 2 U thayaar^ profiu ware UMI tiiati tiv 
intaiBSik at tha rate of 13 per esM tier ouiikm on the |ho>mort* i 
fi^pi)iyNald «ot ha ndeesad withoat pi^maiit of jstt satpa, • 
primtiiMlaad jjitinik: if,:onihiQd^ liiaiid,.ihti jadriy regaipia' 

VOL. ill. T 
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exceeded the interest, then the yearly surpius should go towards 
the payment of the principal. The Court were,1iowever, of opiirion 
that, setting aside altogether the merits of the case, no judgment 
ought, in regularitv, t^ave been passed upon the claim, inasmuch 
as it should have been brought for the whole, and not for the 


Saithoo 
Lall Hnd 
otliera, « 

NHcenin . « , j t • 

Bc-elife and mciety of the mortgaged talook, the mortgage of both shares 
IiiHvnt having been effected in one andthe same transaction. The decree of 
Aliinud. Provincial Cuutt was therefore reversed, the respondents 

being i^ousuited. on account oC the irregular nature of their claim, 
and they were declared at liberty to bring an action for the 
fedemptioii of the whole talook, e>en if one of the mortgagors 
should refrain from joining in the suit; as they might, on obtaining 
judgment, take possession of the whole, leaving the other mortgagor, 
who was not a party to the suit, to obtain his share on preferring 
the requisite application, and on paying his full proportion of all 
the expenres. Costs in both suits were made payable by the 
respondents. 


1822. 


July 24th. 

In a claim 
preferred 
after the 
period 
prescribed 
by the re* 
giilations it 
is not re ■ 
qiiisite to 
declare that 
the adverse 
pussrssion 

W»#iC* 

qijircd by 
fraud or 
violence, if 
tlial can be 
gnihcred 
from the 
plnint} and 
a plea of 
initniiity set 
up by the 
plaintilT, 
not having 
been inves- 
tignted, H 
review of 
jiidainent,^ 
WAS Allow¬ 
ed l»y the 
Siidder De* 
wanny 
Adawliit, 
and the case 
sent buck 
foi n new 
trial. 


TUBEEB SHAH, Appellant, 
versus 

BUDDER OODEEN, Respondent. 

THIS action was originally instituted on the 4th of January 
1811, by the appellant, against the respondent, in the Zillah Court 
of the tweikty-four pergunnahs, to recover seventeen beegahs of 
assessed land in mouza Peepra, perguunah Moondagacha, one 
year’s rent of which was 22 rupees; also to recover the sum of 
SIO rupees; on account of the produce for 18 years, which had 
been unduly appropriated. 

‘I he plaint set foith. that of the lands in question, fifteen bee¬ 
gahs were held and cultivated by the plaintiff ’s grandfather on a 
Jun^vlbooree tenure, and two were held by^and in the name of the 
plaintiff oiigiiially^ that in the Bengal year 1199, the plaintiff* 
was seized wkh illness which terminated in insanity, and he then 
appointed four individuals by name Sheikh Maunoollah, Sheikh 
Byjoo, >heikh Qasiin and Sheikh Hashim as his agents, with in- 
junctions to pay the rents punctually, and to support the family of 
the plaintiff with the profits; that the defendant, who had been no¬ 
minated surety by the individuals above named, seeing the estate of 
the plaintiff’s mind, had contrived to seize ihe lands and to appro¬ 
priate the profits; and that no sooner had tlie plaintiff recovered a 
little from liis malady,than the defendant openly ejected him and 
his agents. The defendant replied by denying every particular 
of the plaint. He stated that the plaintiff’ was never insane, that 
he had ne^er app« inted the four individuals specified as his agents, 
and that he himself had never become surety; that the truth Of 
the matter was, that the lands in question were held by the pliun- 
tide’s father, who, nut being able to pay the rents, sold hii 
tenure in the Bengal year 1199 B- S., to the defendant, for the 
sum of 24 rupees, and t^fit the plaintiff’s grandfather and uncle 
were also parties to the sale: that he had regularly discharged the 
rents, and that be had receipts and other to prove hia 
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uwnterrapted possessiont though tho deud of sal® undof which^ 1822 . 
ucquirsd the tenure had been destroyed by fire; that there were 
living witnesses to proveits having been duly executed; and last- Tuheeb 
ly. that his title ana possession had existed 88r a period of upwaros ** 
of eighteen years. On the 2d of March 1812, the Zillah Jndge 
with advertence to the circumstances ol' the case, and especially 
to tha length of time which had elapsed before the claim was 
preferred, recorded his opinion that the suit was frivolous and 
vexatious,-and dismissed it accordingly; sentencing the plwntifif at 
the same, time to three moiitheimpnsoument as teinerpuslywtigant* 

On appeal to the Provincial Court, this judgment was affirmed, .on 
the 29thx)f November 1815, by the Fourth Judge, who recorded 
his opinion that no sufficient cause had been shown by,the appel¬ 
lant for the delay in preferring his claim. A special appeal from 
the above decision was admitted by the Court of siudder Dewanny 
AdaWiut, but on an investigation of the case it was dismissed on 
the 6th of June 1818, by the Fourth and Olficiating'Judges (W. 

B. Rees and G. Oswald). R»ey being of opinion that in the case of a 
claim being preferred after the period prescribed by the regulations, 
it was necessary under the second and third, sections of regulation 
2, 1805, for the claimant to state distinctly and specifically in his 
plaint, the precise nature of the fraud ot violence by which pos¬ 
session of the property in dispute had been acquired by tho'adverse 
party, w.hich in this instance, had been omitted. A review of 
judgment was aubsequentlv prayed for by the appellant, on the 
grounds that as the respoi.dent was merely a surety, and had no 
right or title to the lands claimed, U was self-evident that his 
possession had been dishonAtly and unjustly acqmred, and 
consequently that a Specific allegation ^to this eflact was merf 
surplusage; that the plea of purchase set up by+-the respondent was 
absurd, as a tenure-of the nature of that tmder which-Uie lands 
claimed were held was not a fit subject of sale by the tenant,^and 
that there, was nothing in the provisions of sections ,2''and 3, 
regulation 2, 1805*1 Wkch .could be co,nstrr««d. ,to-; jjvecluda. an- 
investigaiion inlo the question ofr^bt.- .These pleas%beii^ deemed 
sufficient by the Second-*Judge {C. Smith) he recorded his opiuicm " 
on the 15th of December 182d, that the judgment ►houldbere- 
viewed. He observed that the plea of insanitv set up by the claimaat 
to account for the delay that had intervened-had not beeA investi¬ 
gated in either of the Courts below, and that the only way to lem^y 
this error was to grant the relief prayed for by , the appellant Being 
joined in this opinion by the Thira Judge (S. P. Goad) in (muse 
came to a hearing before them both on tho 24U» ,of July .1822, 
when they recorded their decision to tbafollb.wing ptfect;. Although 
the claimant did not disdnctly and spa^cally sjata in his piun^t 
that the possession of the adverse p8»*y was acquire by fraud or 
yieJence, yet that this was his meapiog may Qldaily be gathered^ 
irops the whole tenor of his declaration. Setting aside the pro- 
■wisioos of regulation 2, 1306, it< is provided }n the I4th .sechpo of 
xegulation 3, 1793, thahcivil causes, shell ao% be heat^jfm 
of action may have arisen ahove^ twelvo years proviouily. t® 
institutipD of the suit; but it is at the sftne time provided^ that tiiu . 
tule.lbaU We eftet m tl^ ahseucu of. any .ettC|6ieut eanie. 
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1622 iiiv;h as minority or insanity to justify the delay, and that if 'suah 

. . . cause shall be found to have existed, the claim may be tried on its 

Tiibeeb me'its, notwithstanding the lapse of time; that hi the present 

Sbnh, e. instaiu e no enquiry Whatever had been made into the truth or 

i^eeL otherwise of the allegation of the plaintiflT as to his insanity, and 

consequently that it still remained to be ascertained whether or not 
the suit was of such a nature as required investigation on the 
merits. For these reasons it was decreed that this suit should be 
returned to the Jud ^e of the 2^ Pe gunnahs, through the Calcutta 
Court df Appeal, with directions to investigate the plea of iiisan'ity 
set up by the api ellant, and in the event of its bdng established, 
{o enter tully into the case, and to pass h decision on its meiits. 
The costs in all three Courts were made payable by the parties. 


1822. 


Aug. I2th. 


RAJAH DEEDAR HOOSEIN, Appeilaht, 


versus 

RANEE ZOOHOORtJNNfSA, Respondent. 


In a suit in RAJAH Fukhr Oodeen Hoosein, who died in the vear 1200 6. S., 
whirl) both was father of Deedar Hoosein and of Akbur Hoosein, the deceased 
partifsare husband of Zoohoorunnisa. At his death both his sons were in 
Cour^wiir minoiity, and the estate was managed for their joint interests 
decide l>y Couit of Waids, their guardiansihip being entrusted to 
agreeably certain female relations who received allowances frdm the pro¬ 
to the doc- ceeds of the estate. No formal Hlivision afipears to have takeh 
th«Mct- ^^®'^ attained the age of majoiity. In the year 1*221 

and, ac-' Akbiir Huosein died ; but a short time befbre his death he 

cording to was alleged to have executed a deed of gift, and subsequently k 
the law of deed of sale to his wife Zoohoorunnisa, conveying to her, in lieu 
prevailfog* dower, the moieiy of pergunnah fcioorjapoor and other pergutf- 
among nahs situated in (he district, which had devolved jbintly oti him 
them, a and his brother. The documents abovementioned having b«en duly 
hrotheris attested by a Cazee, and the usual number of witnesses, they were 
recoided in the registry book by the Register of the district, and 
addughtei. tli^^ name of Zoohoorunnisa was entered by the Collector aa joint 
proprietor of the estate, in viitue thereof; and'in spite of the 
remonstrances of ileedar Hoosein, who, having no other resource, 

* brought an action in the Provincial Court of Moorshedabad, on the 

31st oT January 1815, to recover the moiety so transferred, stating 
the triennial jumma at 846,201 rupees. 

The chief objections urged against the transfer were that the 
appellant’s brother was of unsound mind, occasioned by a long cori- 
tinned course of illness, at the time the documents wh>ch had heeh 
brought forward as conveying the right to his widow'were executed'; 
and, that, admitting no such objection to have existed,'the dkceaseR 
wae not competent to make such disposition of his'property, thu 
iminemoiial usage of the family havitig been, that the eilrvivirig 
maler heir should succeed to'the entire estate, to the exchfsiOn’of 
females and other branches of'the family; to which effect the'late 
‘Fukhr Ocfd^D Hoosein bad left a Will, and the late Akbar Hod- 
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4Min had signed an agreement. Other minor pleas 1ii%re alddwsed. 

Noire of tlmm were material importance to the case but those ' 

cited, and the answer was principally confined to % denial cf those RajiA Dee* 
nllOgations. It was contended, moreover; that the Osage sfet up . 

hy the plaintiff tiras illegal, by the provisi ias of regulation 1 i> 1793. 

The Senior Judge of the Moorshedabad Courtbf Appeal dismis'- Zooiioo* 
bed the claifn, and awarded one half of the estate to the defendant. riyiMia. , 
He did not dmibt thenralidity and authenticity Of the'documents 
under which Zuuhooruunisa maintained her claim, as it appeared 
that Deedar Hoosein. among all* the remonstrances urged by him 
4o the Register and tire Collector, had never hinted a doubt as to 
the sanity of his deceased brother; and an it appeared, from*the 
opinion of the law officer, that even admitting the deceased Akbwr 
Hoosein to have signed an agreement to the effect that the 
surviving male heir should succeed to the entire estate, such 
agreement could be considered Only in the light of a will, which a 
testator is at liberty to retract, and to make any other disposition 
of'his property. 

An appeal having been preferred from the above judgment to 
the Court of Sudder Dewanny Adawitrt, the Fourth Judge (S. T. 

Goad) differed in opinion from the Court below. He conceived 
that there was no satisfactory proof of the due execution of the 
documents under which Zooboorunnisa claimed, as the original 
deed ot‘ dower on which they purported to have been founded w^ 
not forthrouiiiig, and the allegation of the respondent, that it had 
been taken violenilv from her by the appellant not being entitled 
to credit, never having been advanced in any former stage of the 
proceedings. He, huwevei^ concurred in thinking that the plea 
of usage set up by the jappellant w^s not sofiiciently proved to 
warrant his succession to the entire estate, and he gave his opinion 
that the moiety left by the deceased Akbur Hoosein should be 
parcelled out among all his heirs agreedbly to the Moohummhdun 
law of inheritance. It becanfe necessary, on account of the above 
difference of opiflion, that the appeal, t^euld be brought before 
another Judge. The Officiating Judge (Courtney Smith), before 
whom the afipeai was next brought, concurred in 'the opiuioP 
expressed bv the Fourth Judge,-that the documents under which 
the respondent claimed were not muthentio. 'He 'differed with 
him, however, as to the usage set up by the appellant. This 
vsage he held to have existed fOr centuries, ana he cited two 
instances, which were proved to have occurred ip ihis famnly, of * 
the zemindaree devolving on the son-in-law of .thb deeeased 
'proprietor, to the exclusion of all other claimants; be (the deceased 
'proprietor) having died without'male issue. Tt further appeared > 
that the respondent's -late husband 'hsd hitneelf Admitted in la 
former suit the immemorial'existende nf this itsagbt-n'Usajn <th« 
'infringement of which, the Officiatii^'J«tdge't^M»ri^, wotim Savo 
/effectually prevented thoM-«xtei»i«e pbestMiens frnuidesrfendii]^ 

‘'entire through so many^generailott*. On this gronnduhto'consi- 
dersdithe appellant eiititfed tn'^tiie whole of tbemMaHie.'nfithout 
^feTefenee to the alleged will of‘‘his fiftfaer and' egreemlint of ^his 
fhrether.^the -proof o^dispvooPmf siliicbhe wasmftipiuion '^cOnld not 
•«lfeet'die>iBevi4s>of<the'AiM/ Heoenelnded hy^^y*dMtitdg«da- 
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IS2?. tioR II, 1793, was irrelevant, as the death of Fukhr Ood^eii 

. .- Hooseio occurred in the commencement of that year, and as-the 

SHjah Dee* regulation quoted was intended to bar the succession by primo* 
geuiture, but nut to declare illegal an usage which prevented the 
Ranra* succession of females, and the alienation of lands to satisfy claims 
Zooboo- of dower, against which the appellant contended. 

^ruoaiss.^ The Chief Jndge (Sir Janies Edward Colebrooke), to whom the 
case was ultimately submitted, after animadverting on the pre<'i- 
pitancy evinced by the Register and Collector of tlie district, in 
having gi^en effect to a disposition alleged to have been made by 
the late Akbur Hoosein, without personally summoning that indh* 
vidVial with a view to the ascertainment of the truth, (as was 
obviously their duty in a case involving property so co isiderable, 
to the transfer of which objections were urged by a third party,) 
recorded his opinion that the plea of usage urged l)y the appellant 
was d:,ly established, and that the documents under which the 
respondent claimed w’ere not authentic. He accordingly concur* 
red with the Officiating Judge in reversing the decree of the 
Moorshedabad Provincial Court, and in awarding sole possession 
of the estate of Soorjapoor, &c. to the appellant, subject to the 
condition of his providing due maintenance for the respondent, 
who was directed to pay all the costs of suit, and to refund ail the 
mesne profits realized during the period of her possession. I'he 
respondent, however, was still dissatisfied with the decision^; and 
some time after petitioned the Court to review their judgment, setting 
forth the following grounds: According to the genealogical table 
produced by Deedar Hoosein, on which he founds his claim of exclu* 
sive right, it would appear that the estafie has immeniorially devolved 
entire on the elder branch of the family; whereas it is clear and 
admitted that he is a younger brother, and consecpiently on the 
death of his elder brother, Akbur Hoosein, the estate shonld^accoi^* 
ding to his own showing, have devolved on the heirs of the latter 
individual. I'his genealogical table has not been proved to be 
genuine, but admitting «ts authenticity, it contaitfS nothing to justify 
the exclusion of widows from their right of dower. As a moiety of 
the estate descended to Akbur Hoosein by the law of inheritance, 
he was clearly entitled to appropriate it to the payment of his just 
debts. * For these and other reasons, after hearing the objections 
urged by the vakeels of Deedar Hoosein, the petition for a review 
was admitted, and the Chief Judge (W. Leycester) recorded his 
opinion on theSlstof January 1822, to the following effect: The 
custom of^the family pleaded by Deedar Hoosein has not been 
satisfactorily established, and even if established, it would be 
contrary to law, and prohibited by regulation II, 1793. It has 
been objected, on the part of Deedar Hoosein, that in no less than 
eleven cases decided by this Court, the operation of the enactment 
ill 1J(uestion has been suspended ; but on investigation it will appear 
that there existed reasons in those cases which do notapplv in the 
present instance. In one case, the decision was passed before the 
enactment above cited. In another case the parties were Hindoos, 
and the decision was passed agreeably to the shatters and to the 
will of their ancestors. In aitother case the dispute was between 
the heir of a deceased Hindoo and a person who claimed the iuha* 
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ritance by adnptton, without reference to aoy family cuatom.j» In 1822. 
another case the defendant had got possession of the litigated 
property long before the enactment of regulation ll-» 1793, which Rajah Dee* 
has a prospective but not a retrospectivp e£Pect. In another case 
the e^tite in dispute was situated in the mountainous parts of 
JVlidnapoor, to which regulation II,] 793, has by regalation 10, ISOO, Zuoteo* 
been expressly declared inapplicable. The other six cases relRte ruaidss. 
tn questions of dower, and are rather in favour of the widow who ‘ * 

now claims than against her. Admitting, however, for the sake of 
agreement, th^t the cu.'t<>m ailegefd by Deedar Hoosein di^ actually 
exist previou-ily to the death of Fukhr Oodeen Hoosein, it clearly 
ceased to exist subsequently to that event; for it is admitted that 
his two sons shared the prehts. As for the argument that the 
integrity of the property will be violated by its being permitted 
to descend accordiug to the law of inheritance, it is obvious 
that this consequence must equally ensue by allowing more 
than one heir to participate in the profits; and supposing 
Akbiir Hoosein and Deedar Hoosein each to have had a number of 
sons, they would all doubtless have had a right to share in the 
proBts, alter the manner which their respedtive fathers had adopted 
before them. Deedar Hoosein himself quietly enjoyed one moiety 
of the estate, which is a clear proof of the non-existence of any suen 
custom as that which he pleads. The will alleged to have been 
executed by Fukhr Oodeen is evidently not genuine, and admitting 
it to be so, it should not be permitted to operate to "the detriment 
Of the rtber lawful heirs; and admitting the authenticity of the 
alleged agreement to tlie effect that the surviving male heir should 
succeed to the entire estate, still no effect can be given to such 
agreement, it being repugnant to the provisions of the regulation 
above quoted. There^is no necessity*, however, for ascertaining 
the authenticity or otherwise of these documents, as they were 
sufficiently disproved when the cause was on a former occasion 
brought to a hearing before the Court of Sudder Dewanny Adawkit. 

Ihe Chief Judge concluded by recording^ his opinion that the 
former decree of this Court, dated the 4th of August 1821, 
should be overruled, and that the moiety of the estate left by Akbur 
Hoosein should be distributed among his heirs, after ascertaining 
the number and degrees of whom, he proposed to send the case to 
the law officers of the Court for an exposition of the-law of inherit¬ 
ance applicable to it. 1'he canse having next come before the 
Third Judge (S. T. Goad), he concurred in every parricular in the 
judgment recorded by the Chief Judge, such having been his view 
of the case when it was formerly decided by this Court; but his 
opinion was then overruled by the voices of two other Judges. 

Under these circumstances, it was deemed requisite to submit the 
case to the Officiating Judge (W. Dorin), who had joined in 
admittiug the desired review. On the 7th of May, the Officiatgig 
Judges, after recapitulating the whole of the proceedings and evi» 
dance in the case, and expressing his concurrence generally in the 
opinion expressed by the Chief Judge, observed that, according 
Co the Moeffiummudan law, there was another weighty objecUon to 
the validity of the will alie^d to* have been executed by Fukhr 
Qodeen, which.oiyaction was, that according to the law in quea- 
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1SS2. tioTif no testamentary disposition would avail for more than a thisd 

-- - of (Ke testator’s propeity. Ha was of opinion that one. moiety 6t 

Riu»b Dee- the semiiidaree ot Souijapoor should be assumed to hava been tht 
dor Hoo- estate of Akbur Hoosein, the deceased husband of Zool^oorunnisa| 
K^nre* although Ueedar Hoosein had laid claim to tl^e entiy^ 

Zooboo- property, he neveitheie-'S would have been held entitled to sucl^ 

runnisa, portion as he might be declared entitled to by the law pf 

< ■ ance. He proceeded to state, however, that as it was CK^qiltte^ 

by both parties that the family of the litigants were Sheea'jf^^-, 
ries, and t^at agreeably to the tenets of th^t sect, a broth^^mnot 
entitled to any portion of the property of a person dech^d^^whd 
leavjss a daughter, Deedar Hoosein should nut be adi^m^ to, 
participate at all in the moiety left by Akbur Hoosein, it appearing 
tba tthat individual bad leit two daughters. '1 his doctrine was 
established by the exposition of the law delivered in the case of 
Wujihonnna Khanum and others, versus Mirza Husun Ali (b). 
The papers in the case having been resubmitted to the Chief an^ 
Third Judges, with reference to the modiBcation of their opinion 
as suggested by the 0£5ciating Judge, it was urged on behalf of 
Deedar Hoosein, that the legal doctnne held by the 
sectaries was never resorted to in practice; and that ali qnestionsi 
of civil controversy involving a-reference to the law of inheritance, 
were invariably decided agreeably to the tenets of the Sqonees. 
These objeetions were, however, overruled, on the authority of the 
precedent cited by the Officiating Judge, and on the ground of the 
admission by Deedar Hoosein that he was not entitled to any 
share according to the law of inheritance as current among the 
•Sheeas. The Chief and Third Judges,the 12th of August 1822, 
passed a final decree, concurring with .the Officiating Judge, and 
rejecting the claim of Deedar Hoosein to any participation in the 
moiety of the estate left by his brother Akbur Hoosein, observing 
that their Judgment would have been to that effect in the- first 
instance, bad the fact of the parties being of m^eea persuasion 
been sufficiently adverted to. ^ 

ik) Fids pa^ 266 , vq|. I. 
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• 

MUSSUMMAUT RAM SONA, (Mother and Guardian of Ram 1822 . 
KooMAa Motee Loll, Son of Svmbhoo Chvnder Motee ——— 

*Loll), Appellant,^ Aug. x7t&. 

versus 

Mr. GEORGE CHESTER, (Commercial Resident at Maldah), 

Respondent. 

THIS was an action brought by the Commercial Resident ofTheDewsn 
Maldah, in the Moorshedabad Provincial Court, on the^ 22d of ordiniito" 
January 1818, against Rughoonath Chowdree, Obhychurn BhuU coiamer. 
tacharuj and Ram Kishwur Chowdree, and-their respective sureties, cial factory 
to recover the sum of 10,000 rupees alleged in the plaint to have beld res* 
been embezzled by them in the following manner: The defendant, 
Rughoonath, who was Dewan to the Maldah commercial establish- Bumof 
ment, in the month of September 1816, debited the subordinate ie,ooo ra- . 
factory at Nattore, in the Maldah cash account, for a remittance 
of 20,000 rupees, out of which, as appeared on subsequent 
tigation, only 10,000 rupees were actually sent to Nattore, the books as 
balance being embezzled by the Dewan with the connivance received 
of the defendants, Obhychurn and Ram Kishwur, who were from the 
Oomashtah and Treasurer of the Nattore factory, and who gave factory al- 
him credit in their accounts for the whole sum. In proof of which though’ 
the Gomashtah's deposition when the Dewan was brought before such sum 
the Magistrate went to shew that he and the Treasurer, on the '^es never 
strength of a written request from Rughoobath, credited him for 
the whole sum, although they had only received one half. It was «gaiast a 
stated in conclusion, that the pewaii had owned that he only sent person al- 
ihe sum of 10,000 rupees ; and that this suit, was instituted by ^ 
order of the Bbard of Trade,-on his*failing to make up 
deficiency due to Government. . oe investi-* 

The defendant, Rughoonath Chowdree, after denying that he niion bav- 
had einbezzled- the- money, or-* written as- stated to the 'Nattore wff b««a 
Gomashtah, pleaded, ^at he had filled the situation of Dewan to the 
Maldah Residency witn unimpeached credit fof^the period of eleven Court be- 
years; that the plaintiff, on being appointed Acting Resident in low on bis 
the year 1811, employed him (the defendant) as usual to superin- "‘d 
tend the business, until he was confirmed in the situation, when Bamitiing*** 
he entrusted to his private servant (Ram Mohun Sheikdar)*the of satisfy- 
duties of the Factory, and the power of removing the officers of tory proof, 
the Residency and of the outstations; and also employed that 
person at his own discretion in superintending the business; that 
Che Resident’s charge against him could be entitled to no weight, 
as the whole of the money was under charge bf the Treasurer, arid ’ 
at the command of his private serVant Ram Mohuh, the Treasurer 
keeping one key of the treasure chest, and the plaintiff the othe^; 
while whatever money came -in was deposited there soinetimes by^ 
the'plaintiff in person, and sometimes by the said Ram - MbhiiUj 
and whatever payments became requisite, were by the^ plhiiitiff*s 
directions^ after the bill had received his signature, taken from l;h^'' 
treasury and delivered to the Jemadar by Ram Mohu'n Eiid ^s ^ 

Treasurer, after which the MdhurHn ^ught the satne (p'eredft in ' 
thsi cash account, under the plaititifrs orders; to thaf he'(the 
defendant) had no inflimabs-or concern at all'in-the'pecuniary ^ 
vox. zzi. z 
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1822 . transactions of the Residency; that the plaintiff had already hf 

-complaint to the Mag^istrate procured his (the defendant’s) com- 

]Vfu8Biiin> mitment on the same charge; the sum then stated to have been 
Sonn ®*"^®***®‘^ being 13,000 rupees, but that the Fourth Judge, who 
Mn^oWe P*"®®^®*^ ^he session, was not satisfied with the evidence nor with 
Cliester. ^ written confession, which appeared to that Gentleman to have 
been extorted by undue means, and that the Judges of the Nizamut 
Adawlut, on reference to them, pursuant to the ^utuia of their law 
oiHcers, had declared the above document uimorthy of credit, and 
had ordered his (the defendant’s) release; and that the present 
suit was consequently inadmissible under the 16th section of 
regulation 3, 1793. The defendant in continuation, argued oh the 
extreme improbability that the Nattore Gomashtah should have 
brought the money to account on the strength of a letter from him, 
when he was totally without influence at the Residency, and, in¬ 
deed, labouring under his master’s displeasure. Finally, he stated 
that the facts of the case were, that when the Company gave np 
the saltpetre monopoly, iVIr. Chester took that business, with its 
outstanding balances upon Ills own hands ; and that Ram Mohua 
Sheikdar, by his orders, in September 1816, made the Mohurrirs 
place the sum of 22,100 rupees (which was the amount due to 
Government for those balances) to credit on the books in one item, 
under the denomination of silk advances to the Nattore, Nauthpore, 
and Jellalpore Factories, and prepared the monthly accounts 
accordingly, which the plaintiff signed and sent in to the Board; 
so that he was justly responsible for that sirm, and had indeed 
paid part of it off by instalments. He finally submitted, that in the 
case of the Nattore Factory being 'debited in the books of the 
Commercial Residency for,20,000 rupees, when that sum had once 
been placed to account in the Nattore books, the Gomashtah of 
that faotorv was alone responsible, and ought either to account for 
its expenditure, or refund; and not the servants of the superior 
factory. 

The defendant, Obhychurn Bhuttacharuj, set forth in his answer, 
that the plaintiff and his Dewan, in September 1816, sent to him 
at Nattore the sum of 10,000 rupees under a guard of Sepoys; 
that the cashkeeper there. Ram Kishwiir Chowdree, took charge 
of this money, and put it down in the monthly accounts, which he 
sent in after they had been signed by him, by the present defen¬ 
dant, and by the Mohurrir Ram Rai; that these accounts were 
however returned, accompanied by two letters in the Dewan’s own 
handwriting, one to the cashkeeper, and one to himself, purporting 
that 10.000 rupees had been debited to their factory in September, 
more than had been actually sent, and directing them to place 
that sum to credit as usual, and make op the monthly accounts 
in correspondence thereto, and that they sent in the accounts 
tflnended according to these directions; that afterwards, when he 
(the defendant) found that the Dewan neither sent the money in 
question, nor gave any answerto his repeated applications by letter 
on the subject, he informed Mr. Chester of the circumstance, and 
the Dewan upon being questioned by that Gentleman, entered int» 
a verbal and written acknowlbdgment of his having embezzled R 
himself. This defendant further argued that, as it was clear, b^ 
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from the plaintiff's statement^ and from the first defendaiSt'e 
answer that the sum now sued for had never been received by him, 
at Nattore; indeed that no such remittance had ever taken place 
except on paper in the Commercial Resident’s accounts, the present 
action must consequently fail as far as he was concerned. Kishen 
Serma Mujraooadar, whom the plaintiff had placed among the 
defendants, as being one of the Dewan's sureties, gave in an answer, 
denying that such was the fact, or that he had any connection with 
the present cause. 

- One Sumboo Chunder Motee Loll, residing at Jyenug^iir, per- 
gunnah Bureidhauttee, was also sued by the Commercial Resident 
as a surety of the Nattore GomashtaK and on proclamation beihg 
made by the Acting Judge of the 24 pergunnahs, a person of that 
name transmitted through the Judge a petition to the Provincial 
Court, stating that there were two other peoplaof the same name as 
himself in mouza Jyenuggur; one of them, son of Kewul Ram 
Motee Loll; the other, son of Ram Dutt Motee Loll; adding that 
he had never been concerned in any transactions at Maldah, or 
given security for any one i and that he was ignorant whether either 
of the other two persons of the same name had done so or not. 
The other defendants did not appear. 

This cause came to a hearing on the 14th of February I before 
the First Judge of the Provincial Court; who, after premising that 
the plea set up by Obhychurn Bhuttacharuj in excuse for giving 
the Maldah'Residency credit in his accounts for 2U,000 rupees, 
when he had actually received only half that sum; namely, that he 
did so on the strength of a written request from the Dewan, was 
illegal, and altogether inadihissible in a court of justice; and 
noticing that the acknowledgment entered into by Rughoonath 
Chowdree was upon unstampt paper, and had been extorted by the 
plaintiff from him through coercion, as established by the sentences 
of the Court of Circuit and Nizamut Adawlut, and that it further 
by no means appeared that he (the Dewan) had actually embezzled 
the money, passed ^n order releasing the latter frorat.all respon¬ 
sibility, and making the whole of the plaintiff's claim payable 
by Obhychurn. and-I hs sureties; as welt as all costs, with the. 
exception of those, of Rughoonath Chowdree,. for. which the 
plaintiff was-made liable,. • 

Sumbhoo Chunder Motee Loll appealed to tiiie Courts and dying 
soon after, his widow prosecuted the appeal. The cause was taken 
op on the 19tK of March l822,bythe,S)econd Judge of the Sudder 
Dewanny Adawlut. (C. Smith), who, (after having psfused tiie 
papers of the case, and examiued an original document filed by Uie 
Government Pleader on behalf of the respondent, purporting to 
be a security bond entered into by .Sumbhoo Chunder Motee Loll, 
in conjunction with another defendant, Rajib Lochun, which docu¬ 
ment had been attested by Mr. Wynch, one of the assistants 
this o€Bce, on the 8th . of September 1814, at the application. Of 
two persons representing themselves to be Sumbhoo Chundor and 
Rajib Lochun) found occasion to remark upon the indefinite nature 
of the final order passed by the Provincial Court against OUty- 
nhttcn- and his sureties, without haefing investigatea which ..wests 
the identical Sumbhoo Chuoder-mentioned in the sneurity bond;. 


171 


1822. 


Mwsam- 
mant Rami- 
Sona, V. 
Mr. Geoi|^ 
Chester. 



1T2 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1822. which point was only to be ascertained by examining the twp 
wit'nesses whose names were subscribed to that document. It further 
Miissiim* appearing from a decree of the Rajeshaye Zillah Court, dated the 
inaiit Rain qj* January 1820,,which had been filed by the appellant’s 
Wr.*George Vakeel, that Shristee IJhur Kybert, one of the above witnesses, 
cLester. ' had died previously to a subpoena having been issued for their 
attendance in that case; and that the other witness, Gora Chand, 
was not then forthcoming, an order was passed directing the 
Provincial Court to examine the witness Gora Chand on oath, and 
the defendants, Obhychurn and Rajib Lochun, without oath, 
respecting the point at issue, and calling upon the Judge of the 
24 pergnnnahs, (in whose jurisdiction the appellant’s residence was 
situated) t ) institute an enquiry into the truth of the facts asserted 
by Sumbhoo Chunder in his petition to the Provincial Court. The 
result of this investigation having failed to throw any further light 
on the subject, the Second Judge recorded his opinion that all 
fuither enquiry would prove unavailing, and that as the Maldah 
Commercial Resident had net attempted to prore that Sumbhoo 
Chunder, sou of Bancha Ram, who had preferred the present 
appeal, was the identical man who had entered into security for the 
defendant, Obhychurn, the appellant was entitled to a decree 
exonerating her from all responsibility on that score, and that 
the decree of the Provincial Court, as far as she was concerned, 
should be re' ersed. 

• The late 1 bird Judge (S. T. Goad) and the Officiating Judge 
(W. Doiin) concuriing in the above opinion, a decree was passed 
to that effect. Costs of suit were made payable by the respondent. 
The other defendants not having joined in the appeal, the decree 
of the Court below, as far as it affected them, was left untouched. 


1822 . MUNSA RAM, (Pauper), Appellant, 

, versus 

Sept. 16 th. JOWAHIR PANDE and others. Respondents. 

Held that a THIS case involved a question as to whether the Courts were 
speriiil ap- legally and properly competent to admit a second or special 
ferred*iwa preferred by a pauper. The claim in this instance was for 

paup r in a of 3,410 rupees, principal and interest, of a balance of 

suitinsti- partnership accounts in trade. Judgment was given against the 
tilted sub- plaintiff in the Zillah Court of Cawnpore on the 9th of September 
to*\'he”i8t ^1*'® judgment was affirmed by the Bareilly Provincial 

ofFebniarjr Court on the 20th of January 1820; and the question was, whether 
isi.-i,could an appeal by the original plaintiff from the latter decision should 

tmidu^. fa) Section 5, Regulation 2, 182.5, however, is in the following terms: 
Seeaote'’al ** Regulation 2s, 18t4, relative to paupers, not containing any specific provision 
^ ' Sespecting pauper appeliants or respondents in second or special appeals, it is 
hereby declared, that the provisions in that regulation respecting appeals in 
/ortni pauperis, from decisions passed in original suits, shall, a/ier the promth 
gatioH of the present regulation, lie considered applicable to any second Of 
special appeals which may be preferred in formh pauperis i and which may 
hereafter be deemed adinissible under the rules specified in the preceding 
section.” This rule, though it akers the law, furnishes a proof of the accuracy 
of the construetton given in the above report. 
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or ihouid net be admitted. The appeal had been admitted J&y 193%. 
the Second and Third Judges (C. Smith and S. T. Goad) but after 
the plevidiugs had been perused, a doubt arose in the mind of the Mnnsa 
Officiating Judge (W. Uorin) as to the legality of the admission f* 
of this appeal. 'I’he investigation of the case having been post- sn^ 
poned, to allow of sufficient time for deliberating on this point, the others. 
Officiating Judge recorded his opinion to the following purport: 

The question is, should this appeal have been admitted, according 
to the spirit and intent of section 17, regulation 28, 1814^. 1 am 
of opinion that no second or special a{q>eal preferred by a pauper 
can be admitted by this Court in cases instituted subsequently to 
the 1st of February 1815. I think therefore that the case should 
be struck off the hie on the ground of our incompetency to enter¬ 
tain it. My opinion is formed from the wording of the preamble 
and the several provisions of regulation 28, 1814. The preamble 
to that enactment states, that one of its objects is to reduce into 
one regulation the whole of the rules vyhich will be applicable 
to persons suing in formd pauperis. The provisions of that regu¬ 
lation do not recognize the right of a pauper to a single appeal 
even. On the contrary, they specify the peculiar circumstances 
under which the indiiigence should be accorded to him. There is 
no mention whatever in the whole enactment of a second appeal. 

The preamble to it shows that it was enacted for removing the 
public inconvenience which had arisen from admitting a certain 
description of persons to sue in the Courts of Civil Judicature * 
as paupers, which practice had tended to facilitate the insti¬ 
tution of groundless and litigious suits. The general rule of 
the regulations in force requires that the institution of alt suits 
should be accompanied by the payment ^of the prescribed fees and 
other law ex peaces. The pauper regulations contain some excep¬ 
tions in favour of paupers; but they cannot claim any privileges 
besides those which are expressly accorded to them, and as the 
pauper regulation contains no exception in their favour in the 
case of a second oi* special appeal, they are* as to this, precisely 
in the same predicament as other litigants, and such appeals on 
their part can be admitted only on payment of the prMcribed 
'law expences. By the 17th section of regulation 28, 1814,it is 
enacted, that with respect to all suits instituted on appeali^ pre¬ 
ferred by paupers previously to the Istof February 1815, the rules 
in force previously to that period shall be considered applicable. 

And according to the regulations then in force, the rule was gene¬ 
rally, that on proof of inability to pay the costs of suit, the Courts 
might admit a plaintiff or appellant to sue infarmd pauperis i and 
unquestionably, so long as that rule was in existence, a special 
appeal on the part of a pauper might have been admitted. Indeed 
the practice of this Court was formerly conformable to this princi¬ 
ple. Witness the case of Narain Singh, pauper, appellant, vetsds 
Ajoodhia Geer and others, respondents, decided by Messrs. Cole»- 
brooke and Fombelle. But upon the whole, 1 am clear that in ffia 
case of suits instituted after the let of February 1815^ no special 
appeal, preferred by a pauper, can legally be admitted, and that 
any decree passed on such an appecl must be. held to be. noil and 
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te22. **, The appeal having been admitted by the Second and' Third 

--- Judges (C. Smith andS. 1'. Goad) it was ordered that the questioh 

Mans* should be referred for their consideration: and on the 14th ef 
Ram, r. September 1823, the Third Judge delivered his opinion in the 
Pande'and terms: I think the special appeal preferred by the 

otbers. pauper should be entertained in this Court according to the regu> 
lations in force, because, previously to the enactment of the rule 
contained in section 24, regulation 49, 1803, there was no men¬ 
tion made in any regulation of a second appeal. In the section 
quotedf it is laid down, that it shall be competent to the Pro¬ 
vincial Court to admit a special appeal, if on the face of the decree 
of the Zillah or City Judge, or from any information before the 
Provincial Court, it shall appear to them erroneous or unjust, or if 
from the nature of the cause as stated in the decree or otherwise 
it shall appear to them of sufficient importance to merit a further 
investigation in appeal. This rule applies to all suits generally, 
and is not confined to cases of appeal preferred by paupers. The 
power which had been vested in the Provincial Courts of Appeal 
to admit a special appeal from the decrees of the Zillah and City 
Courts, in cases wherein a regular appeal did not lie to them, was 
declared to be equally vested in the Sudder Dewanny Adawlut, 
by clause 1, section 10, regulation 2, 1805. It is also provided in 
clause 2, section 10, of the regulation above cited, that with any 
petitions for a special appeal to the Court of Sudder Dewanny 
Adawlut, the appellant is to present a copy of the decree of the 
Provincial Court, together with the institution fee and security 
required in other cases of appeal. But many appeals have been 
admitted by persons suing as paupePs, without payment of the pre¬ 
scribed fees. Although by the provisions of regulation 26, 1814, 
many of the rules before in force have undergone material alteration, 
and new rules have been laid down for the admission of second or 
special appeals, yet there is nothing in that enactment which can 
be construed to deprive any one of the benefit of a special appeal, 
whether he be rich os poor, if his pleas are of the nature described 
in the second section i*f that regulation. In g subsequent enact¬ 
ment (that of 28, 1814) the whole of the rules relative to paupers 
were amended, modified, and consolidated. The preamble to that 
regulation is as follows: ** Whereas the rules now in force for 
admitting persons of certain descriptions to sue in the Courts of 
civil judicature as paupers have tended to facilitate the institution 
of groundless and litigious suits, and have been productive of pub¬ 
lic inconvenience: and whereas, it has been deemed expedient to 
reduce into one regulation the whole of the provisions which will 
be applicable to persons suing in formd pauperis, the following 
rules have been enacted, to be in force from the 1st of February 
1815, throughout the whole of the provinces immediately subject 
•o the Presidency of Fort William.'’ Although there is no express 
provision in the enactment in question for the admission of a spe¬ 
cial appeal preferred in formd pauperis, yet, at the same time, it 
contains no prohibition against admitting such special appeals, 
which formerly used to be admitted on the part of paupers, as well 
as on the part of other individuals; nor does the preamble contain 
a single word to justify the supposition that it was intended to 
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take away from paupers the right of special. appeaL It mer^glly 'it2t. 

provides for the consolidation of all the rules relative to paupers, ■ . . 

and does not allude to the case of a pauper being either appellant Maim 
or respondent in a special appeaL It is.notorious that 
dents nave frequently in this Court been permitted to defend them- 
selves in formd pauperis^ and this being permitted, an appellant others, 
should, on the same principle, have the same privilege. In the 
third and fourth sections of the regulation in question, mention 
is made of several suits original and appealed, which cannot 
be instituted in formd pauperis, and in the twelfth sectioi^ which 
grants the permission of appeal, there is no epecial exception, 
such permission being granted, generally, without reference to 
regular or special appeals. In the seventeenth section, H is declared, 
that the rules of that regulation are intended to apply to regular 
suits and appeals only, and not to summary suits or summary 
appeals of any description. The regulation makes no mention m 
a special appeal. It would appear exceedingly unjust that a man 
should be called upon to defend himself in formd pauperis, and at 
the same time be precluded from asserting his lights in the same 
form. I am of opinion that the word appeal, which occurs in 
regulation 28,1814, has a general application, and includes special 
as well as regular appeals; and that the intention of the legislature 
was merely to prevent the institution ot fraudulent, litigious, and 
groundless claims by paupers; but that it was never intended to 
exclude a pauper from the benefit of and hearing by a special or * 
second appeal, when there may be sufficient ground for presuming 
that -he has suffered a wrong. It appears, indeed, to be wholly 
repugnant to the spirit and intent of the provisions of regulatioa 
28, 1814, to reject a petition of special appeal preferred by a 
pauper without listening to the pleas he nfay have to urge in suf^rt 
of the propriety of its admission. Under these oircumstances, 

1 am of opinion that the appeal preferred by Munsa Ram ^oidd be 
investigated on its merits. Differing, as 1 do, from the Officiating 
Judge, it is necessary that the point shoul^ be reserved for the 
determination of the Second Ju^e, who joined in admitting the 
petition of appeal. On the 16th of September 1822, the Second 
Judge (Mr. C. Smith) on a consideration of the arguments 
advanced by his colleagues respectively, expressed his opinion 
briefly that the petition of appeal in this case, having been: 
preferred by the pauper on a date subsequent to the promulgation, 
of regulation 28, 1814, had been erroneously admitted; and 
concurring in the view taken of the existing law by the Officiating 
Judge, was ordered that the appeal should be dismissed 
accordingly. 
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1822 . SYUD SHAH BASIT ALI, Appellant, 

——- versus 

Nor. I9tb. SYUD SHAH IMAMOODEEN, Respondent. 

* « 

Hold that THIS suit was instituted in formd pauperis by the respondent 
the Moo- in the Benares Couit of Appeal, on the 24th of July 1818, against 
the appellant, to recover one moiety of nioiiza Alullaka and cer- 
jecUon of Other rent free villages in pergunna Se^'andra, the eighteen 
indefinite- fold annual produce of which was estimated at 81,699 rupees, 
ness does The clain was founded on a hibhanamah^ or deed of gift, alleged 
to a**ift^ to have been executed by Noor Ali, the late proprietor, who was 
under' common ance-tor of the parties. The deed of gift was executed, 

whichpos- according to the plaint, in the year 1215, A. H., and was attested 
session has by Hussun Reza Khan, the prime minister of Asufoodowla. The 
foru wirds provided, that after the death of the donor, the plaintilT and 
oftweTre defendant should possess jointly and in equal shares his entire 
years. property real and personal. Under the provisions of this deed, the 
plaintiil' alleged, that after the death of the donor, he had lived 
with the defendant in joint possession of the property for nearly 
eighteen years, at the end of which time he had been wrongfully 
dispossessed by the defendant, and was compelled to institute this 
action for the recovery of hi^ rights. The defendant, after denying 
generally the justice of the claim, represented in his answer the 
facts of the case to be, that when Noor Ali was about to die, he 
made over all his property to the defendant, who was his nephew, 
and had been educated by him as his son ; but on going to Hussun 
Reza, whose advice he required on the occasion, that individual 
recommended him (as his nephew, t;he defendant, was a minor) 
to associate with him in the deed of gift the name of some respect¬ 
able person, who would look after the minor’s interests and take 
charge of his affairs; that this advice was followed, and the 
plaintiff, who was connected with the family by marriage, was 
chosen for the purpose; that the sole object of including his name 
in the deed was to fyrocure the benefit of his experience in the 
management of the property, and that an allowance of 25 rupees 
per mensem was granted him for his expences, which allowance the 
defendant continued to pay him for a period of eighteen or nineteen 
years ; but it was discontinued at the end of that period, on the 
plaintiff’s exhibiting symptoms of an inclination to abuse his trust. 

On the 28th of April 1820, the Senior, Judge delivered judg¬ 
ment to the following effect: The deed of gift alleged to have 
been exet^ited by the late proprietor Noor Ali, has been produced 
in Court; has been fully established, and, indeed, has been acknow¬ 
ledged by the defendant to have been the genuine act of the indivi¬ 
dual whose it purports to be, and that the parties lived together in 
joint possessioti of the property for a period of eighteen years, has 
rwt been attempted to be denied. 'I'here is no ground whatever 
for supposing, as alleged by the defendant, that the donor had 
any other intention than that which is apparent on the face of the 
deed. Both parties were nearly related to the donor, and from a 
letter of his, which has been filed, it does not appear that he enter¬ 
tained for either any superiority of affection. His object clearly 
was, that they should live together on terms of concord and amityi 
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•njoying the property left by him jointly, and without any difFereow t82f. 
or distinction; but as they have now. quarrel led, the only equitable — 

plan that remains is to make an equal division of the property, 
and assign one moiety to each individual. 'Judgment waa given for 
the plaintiff accordingly. This decree was appealed from by the suah ima- 
defeiidant to the Court of Sudder Dewanny Adatviut, and the chief luoodeea. 
objection urged by the appellant rested on a point of Moohum^ 
mudan law (a), which declares the invalidity of indefinite gifts, of 
which nature the deed under which the plaintiff claiu\pd was 
alleged to be. On the 19th of November 1822, this cause came 
to a hearing before the ITiird and Otficiating Judges (S. T. Quad 
and W. Oorin) who affirmed the judgment of the Court below oo 
the following ground: There is no doubt that the deed of gift 
executed by the deceased Noor Ali, in the year 1215, A. B., wae 
intended to convey a joint donation, and it is also clear that under 
that deed the parties did get joint possession, which they retained 
until between two and three years before the iostitutioq of this 
claim. The legal objection of indefiniteness now raised against' 
the deed under which both the donees have been in joint possession 
for a period .of upwards of twelve ye&rs cannot apply, for it is 
evident that their possession has been all along with the consent of 
the party who now raises the objection. Even if the appellant had 
ori^nally anv superior right, he has resigned it by his own acquies¬ 
cence. Under these circumstances the appeal was dismissed with • 
costs, and mesne profits were awarded to the respondent during 
the period of his dispossession (6). 


ISHREE PERSHAD and MUSSUMMAUT PANA, Appellanti, 


versus 

HURBUNS LALL and others, Respondents. 

i 


'Deo. lOth. 


THE respondents were plaintiffs in an action brought against 
Rooder Ram and Ishree Pershad in the City Court of Benares, on “ 

the 17th of March 1814, for the recovery of 2,360 rupees principal wWch vm 
and interest on account of a bill of exchange. * . ****! 

It was set forth in the plaint, that the defendants had presented 
for sale to the plaintiffs a bill of exchange on the house of Bhowanee 
Ram and Jyepal Ram in Calcutta for 2,000 rupees, whicl^ being sbe dmWM, 
purchased was sent to Calcutta through the house of Bhowanetf hCM 
Doss and Baboo Hurkishen Doss, but on its beintf fifesent^ for 
payment at that city was dishonoured and returned'on the amount la 

of the plaintiffs, who made repeated applkjrtibhs tO'tlwdliftndanU, 
but without receiving any satisfactoj^ atoSWllf. The Jplamiiffs 


(«) In the case of a gift made to two or saorS' donese, tbo inUftet o f yeh .w« i ct eif- 
donee must be defined, either at the time of the fift or cn d^»yy« ^ 

Ste PrindpUt af MoaAmnmudan JCww, page 80* Dieje ,w?W. ' 

aMTost the gift in this case, which was net by the pmHy, j 

wonid have equally operated agaiott the •ppe^n^*4aliie^, Wl tiu mw .dW ^ 
not feJinqiiiab possession during hie lift time. > . j 

‘(b) Another suit between the same parties* t®*" psfioosi*. propsv^ 
decided ia favour of Imamoodeen on the same grounds. 
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accordingly brought this action for the original sum of 2,000 
rupees, and an additional sum of 360 rupees on account of interest 
for one year and a half. 'I his case was sent for trial to the Court 
of the Additional Register of Ghazeepore. The defence was, that 
as Bhowanee Ram and Jyepal Ram, the drawees, had accepted the 
lull in Calcutta, they were responsible for its payment, and that 
the defendants had nothing further to do with it. 

On trial before the Additional Register it appeared to him that 
every circumstance connected with trade and credit rendered it 
necessary that both the seller and the acceptor of a bill should be 
held responsible for the payment of the same within the appointed 
time, nor could any defence avail against a 'custom which was 
every where understood and acted upon. On these grounds he 
gave a decree for the plaintiffs, ordering the payment of 2,000 
rupees principal, and 1,051 rupees interest up to the date of^ the 
decree. 'Ihe costs were also m ade payai)le by the defendants. 

From this decree an appeal was preferred to the Provincial Court 
of Benares, where it was affirmed with costs. 

The case was further carried by a special appeal into this Court. 
On examination of the whole of the proceedings connected with the 
two previous decisions, it was deemed proper to ascertain more 
minutelv the custom of the Calcutta merchants, as to the party on 
whom the responsibility should rest, whether on the drawer or seller 
of it or on the acceptor, in the event of non-payment of an accepted 
bill. To this end the Gomashtas of the house of Nundram and 
Byjnath, and of Devee Das and Balmookund, two of the principal 
Mahajvnee establishments in the city, were summoned before the 
Court and examined. From their evidence it was collected, that 
although, ordinarily speaking, the acceptor of a bill is liable for its 
amount, yet, if from any cause he should not discharge it, the bill 
is returned to the person from whom it may have been received; 
that if the drawer or endorser of the hill be on the spot the holder 
should give him information, but that there was no necessity for 
formally notifying the non-receipt of the amount of the bill; that 
regular protests were occasionally entered into, but that the prac¬ 
tice was neither universal nor necessary; and that the drawer or 
seller of the bill was, under all circumstances, responsible for the 
payment of the amount, the seller being considered liable in the 
first inbtance, and after him the drawer. In answer to the question 
as to how far the omission on the part of the holder to give imme¬ 
diate nptice to the drawer, of the non-payment, would except the 
drawer from responsibility, the witnesses replied that they were 
unable to state what would be the effect of that omission, as it was 
the invariable practice to give immediate notice, and they had 
never heard of an instance where this practice was departed 
from. 

In the present instance, it was not alleged that any avoidable 
delay had occurred in communicating the fact of non-payment, and 
on the whole there appeared no reason for reversing the decrees of 
the Courts below, and they were therefore affirmed by the Third 
and Officiating Judges (S. T. Goad and W. Dorin). The appellant 
was made responsil)ie for**the amount, as ordered by the Zillah 
Register, with interest at the rate of twelve per cent per annum till 
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•uch sum should be discharged. They were also charged with the 
costs of all three Courts (a). 


OMAR KHAN, (Son of Aolom Beo), Appellant, *825. 

versus “ 

ABOO MOOHUMMUl) KHAN and others, Respondents. >3ib. 

THE plaintiff in this case was Omar Khan. He brought his Held that 
action, in the Patna Court of Appeal, on the 29th of November 
1815, against Aboo Moohummud Khan, Wulee Moohuminud 
Khan, Moohummud Beg Khan, Burkutoollah Khan, Wajid Ali property, 
Khan, Jiimaloodeen Khan, Qumur Oodeen Khan, Kureem Khan, and order- 
Moohummud Yar Khan, Ameer Khan, Ismail Khan, and Nisa 
Begum, to recover a five anna, six dam, two cowrie share of per- 
gunna Beest Hazaree, and other altumgha lands situated in the anion <7 the 
districts of Sarun, Behar, and Tirhoot, and a garden house ia the heirs of the 
city of Patna, Muhulla Dholpoora. The suit was laid at six ‘’'■'8*".''* 
lakhs, two thousand, six hundred and sixty-six rupees. The plaint 
was to the following effect: The altumgha land and the dwelling nents 
house now sued for were originally acquired by Shuhbaz Beg Khan, clamiing 
after whose death the property, agreeably to a decree of the Patna 
Provincial Council, beiring dite the 20th of January 1777, A. 1). alleged 
devolved on Aulum Beg Khan the father of the plaintiff. The to have 
said Aulum Beg died in the year 1197, F. S., leaving the property been exe- 
which had so devolved on hink entire. His heirs were his three f,”*?** 
sons Bahadoor Beg, Biirrih Khan, and the plaintiff, and two daiigh- vonr bv a 
ters Mussummaut Uzeema and Mussummaut Huleema. His person'on 
estate was therefore made into eight shares, of which each of his whom the 
sons took two shares, and each of his daughters one, agreeably to 
the law of inheritance. The plaintiff's two brothers died childless. Council 
and after them his .<iister Huleema, leaving as her,heirs only the plain- had made a 
tiff and his other sister Uzeema. Her property was divided, as grant of 
prescribed by law in such rases, into three parts, of which two went * 
to the plaintiff and one to his surviving sister. Aulum Beg had 
another son named Zein Khan, but he having died during the lifie and in 
time of his father, his son Qumur Oodeen was, according to*the wlioae fa- 
doctrine of the Furaiz, excluded from the inheritance (6), not- Yevlix to 

hold thcmi 

(a) Tlie evidence in this case was rxtrrinoly meagre. It did not appear whe- had hern 
tlier the seller of the. bill of exchange was the original drawer, or an intermediate passed by 
endorser, or on what ground the drawees after having accepted the bill omitted the same 
to discharge the amount, whether from failure or from having no assets belong- authority; 
ihg to the drawer. The only point of law established was that the acceptance of it appear- 
s bill of exchange does not exonerate the seller of it from responsibility, if the ing that the 
amount should not be discharged by the drawee. Tills indeed was the only point y’ersiViM 

to be determined, as upon it alone the defendants relied for exemption from the decree 
claim. (which the 

(b) The son of a person deceased shall not represent such person if he died Siidiler De- 

before liis father. He shall not stand in the same place as the deceased would wauny 
have done had he been living, but shall he excluded from the inheritance if he Adawlut 
bave a paternal uncle. For instance, A. B. and C.are gnndfatbcr, fatlicr and considered 
aon. Tlie father, B. dies in the life time of thwgrandfather A. In this cose the theroselrea 
son C. shall nut take jure representationis, but the estate will go to the other bound to 
■oas of A,-^Principk$ and PrteedenU o/Mcohummudan Lav, page 2. ’ follow} 
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stance. 


1833. withstanding which the defendants had unjustly possessed them- 
—- selves of the property in question. The defendant, Ameer Khan> 
awarded to replied, that the decree ^of the Patna Provincial Council cited by 
tiie donor tjjg plaintiff, had, at the suit of Nadira Begum versus Bahadoov 
as ma^nager Khan, been set aside by the award of His Majesty's Supreme 
only for the Court of Judicature, and that after the death of Shuhbaz Khan 
ancestor, the altumgha lands were granted de novo to Bahadoor Beg, who 
and as disposed of them by four separate deeds of gift, one in favour of 
f^^lands Aboo fif^oobummud and his other sons, a second in favour of the 
whose pro-defendant, a third in favour of Moohummud Yar Khan, and a 
duceex- fourth in favour of Shumsoodeen and Qumur Oodeen, and that the 
i**oo()*ri donees were all in possession in virtue of their respective deeds of 
pees per fBe defendant had since made over his share to his two 

atmum sons, Noor Moohummud and Ismail Khan, and on the death of the 
could be former, to his mother; that the plaintiff himself had attested the 
J>ut*th»r*^*** fro”! tBis defendant to his son Noor Moohummud, 

sanction of *0 ^ time had elapsed, and the propeity had 

the Sii* undergone so many transfers, the claim of the plaintiB'was wholly 
preme inadmissible. Aboo Moohummud, Wulee Moohummud, Burkut 
wbU-'b hud Moohummud Beg, Wajid Ali, and Jumal Oodeen, the six 

not been 0^ Bahadoor Beg, put in a reply hardly at all difiering from 

obtained in that of the first mentioned defendant, and they added that Aulum 
this in- I3eg was in possession of the property only as Haib, or deputy, on 

stance. behalf of their father when he was in Calcutta, and that he (Aulum 

Beg) had executed an Jbranama, or deed of relinquishment, in 
favour of their father. Moohummud Yar, Qiininr Oodeen, and 
Kurreera Khan delivered three separ^ite replies, to the effect that the 
propeity in dispute, after the death of Shuhbaz Khan, descended 
to Aulum Beg, who granted four distinct mokurreiee poltahs 
of the same, one to Aboo Moohummud the son of Bahadoor Beg, 
one to Ameer Khan, the son of the plaintiff’, one to Moohummud 
Yar, and one to Qumur Oodeen; that Bahadoor Beg recognizing 
the right of his brother’s descendants, executed four instruments 
of the nature of deMs of partition in favour of each of them, in 
virtue of which they were in possession of their respective shares, 
and that the share of the plaintiff was in the possession of Ameer 
Khan his son. Mnssumniaut Nisa Beaum, the wife of Kiireem 
Khan, and Ismail Khan his son, rested their defence on the same 
grounds as that indi\idual. 

^ On ihe Hist of May 1819, the Officiating Judge of the Patna 

Provincial Court delivered the following judgment: The plaintiff 
rests his claim on the decree of the I’atna Provincial Council, 
which it is alleged awarded to his father Aulum Beg the right to 
the property in dispute. The defendants, on the other hand, main¬ 
tain that that decree was set aside by the decision of His Majesty’s 
^Supreme Court of Judicature, mention of which is made in the 
decree of the Patna City Court, dated the 19th of November 1796 : 
that the ultumgha lands were subsequently granted de novo to 
Bahadoor Beg. in whose favour Aulum Beg executed a deed of 
relinqui'hment, renoiincing all claim to them. Moohummud Yar, 
Qumur Oodeen, and the other defendants, call the deeds partition 
deeds. Now admitting t^e deed of relinquishment executed 
by Aulum Beg, and the molturreree potta/is subsequently granted 
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by him to Aboo Moohummud and others, and the deeds of gift 1823. 

executed by Bahadoor Beg, still, supposing the lands to have been- 

conferred de novo on Bahadpor Beg, as some compensation to him Omar 
for the distress, trouble and vexation inoufred in the case of Nadira 
Begum, and with a view to the support also of Aulum Beg and his Khai» 
descendants, it was, neveitheless, competent to him (Bahadoor and others* 
Beg) he having the entire and exclusive possession of the property, 
to transfer it by gift to Ameer Khan, Moohummud Yar, Qiimur 
Oodeen, Aboo Moohummud, and the other donees respectively ; 
and as no objection was taken to the legality of the gifts at the 
time of their being made; as under them the defendants have 
held possession for a period of more than t>^elve years without any 
opposition ; as no person objected to the legalitv of the gift during 
the long interval that elapsed between the death of Bahadoor 
Beg and the institution of this suit; as the plaintiff came to this 
country from Cabnl in the year 1205, F. S., after the death of 
Bahadoor Beg, and it is impossible therefore he isliould have been 
ignorant of the execution of the deeds of gilt under which the 
defendants hold possession; as he would assuredly have preferred 
his claim before, if he considered it to be founded in right, and as 
the plaintid' has adduced no proof that his son Ameer Khan was 
agent on his behalf, and that through him he recei\ed thepiofits 
of the property in dispute; his claim, preferred after the i.-ipse of so 
many years, is now inadmissible, under the regulations in force. ^ 

The suit was therefore dismissed, and all the costs made payable 
by the plaintiff. 

An appeal was presented from the above decision by Omar 
Khan, but he dying shortly aVter the admission of the appeal, was 
succeeded by his son Moohummud,, who filed the following 
among other pleas of the appeal: The Supreme Couit has no 
power to iiiteifere with the decrees of the ('ompany’s Courts, 
consequently the allegation that the decree in favour of Aulum 
Beg was set aside by the der ision of the Supreme Couit is wholly 
futile, and the rights awarded to him bv'the Patna Provincial 
Council remain untouched. 'I'he story of the gift made by Baha¬ 
door Beg of the altumgha lands is wholly without foundation. It 
appears from tlie decree of the Patna Council that, in conformity 
to the opinion of the Cazee and Mooftees, the whole estate left by 
Shiihbaz Khan was made into twelve parts, of which nine were 
awarded to Anlnm Beg and three to Nadira Begum. Cnder these 
circumstances, it is extremely improbable that the Government, 
having recognized the right of" those persons, should proceed 
deliberately to exclude their heirs by conferring X\\q altumgha lands 
on Bahadoor Beg. As to the deed of ieliuqni>hniei.t set up by the 
respondents, the original of it has never been tiled, but only an 
vnauthenticated copy, which cannot avail; it being susceptible of 
proof that the appellant’s grandiuther was in possession of tfte 
altumgha lands until the year 1197, F. S.: whereas the alleged 
deed of reiiqiiishment beats date in 1195, F. S. I'he fact is not 
as stated by the defendants, that the appellant's grandfather, 

Aulum Beg, was all along kept out of possession; and even had the 
fact been so, the claim would not bafe been barred agreeably to the 
provisions of regulation 2, 1805, which extended the peiiod of 
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1823. Umitation to sixty years; and in the third clause of the third section 

- .— of which it is laid down, that if the second possessor shall have 

Omnr obtained the property by unjust or dishonest means, notwithstando 
Khan,«. ing- the lapse of twelve years, the case shall be cognizable and be 
mud^Khaa o** merits. Bahadoor Beg was merely the trustee 

and otiien. property. It can be proved that the appellant’s grandfather 

received his share of the joint produce, and that the lands, in the 
year 1211 F. S., were held in joint tenancy. The Officiating Judge 
of the Patna Court has stated in his decree, that the appellant had 
produced no proof that his son Ameer Khan was acting as his 
agent, or that he himself derived any of the profits from the estate; 
but it has been proved that after the death of Aulnm Deg, Baha> 
door Beg acted as the agent for the appellant’s father, and Bunih 
Khan his brother, and in that capacity defended the suit of 
Nadira Begum, and that after the death of Bahadoor Beg, Ameer 
Khan became the agent and was entrusted with the superintend' 
ance of all the family affairs. The respondents, Moohummud 
Ameer Khan, Isnaail Khan, and Nisa Begum, commenced their 
reply by stating they had in the Court below amply refuted the 
appellant’s allegations. They however deemed it necessary to 
enter more at large into the subject, which they did by the 
following statement: Shuhbaz Beg Khan having no children 
adopted Bahadoor Beg as his heir and successor, and conferred on 
him the proprietary right to and put him in possession of the 
' altumgha mehals nowin dispute,he acknowledged this grant before 
the Piovincial Council of Patna, and before Mr. Hastings and the 
Supreme Council at the Presidency, as would be evident from 
his written declaration to that effect, signed by all the principal 
inhabitants of the city of Patna. When Shuhbaz Beg died, his 
widow, Nadira Begum being instigated by certain evil minded 
persons, caused great annoyance to Bahadoor Beg, and began to 
appropriate her deceased husband’s propeitv, pretending that he 
had executed a grant of it in her favour. Bahadoor Beg was then 
compelled to sue hen before the Patna Provincial Council, and 
the law officers being consulted on the occasion, her fraud was 
discovered, and it appeared from the legal opinion delivered on 
that occasion, that, altumgha lands did not form a fit subject of 
dower,, the rest of the property whir'h had belonged to Shuhbaz 
should be made into four parts, of which three belonged to Aulum 
Beg and one to Nadira Begum. But the Patna Provincial Council 
not paying sufficient attention to the opinion of the law officers, 
provided in their decree that Bahadoor Beg should hold possession 
on account of Aulum Beg, and that Nadira Begum should receive 
one-fourth of the profits of the altumgha lands from the said 
Bahadoor Beg during her natural life. On this Bahadoor Beg 
petitioned for a review of judgment, and the Patna Provincial 
Cbuncil finding, on reconsideration, that they really had acted in 
contravention to the opinion of the law officers, passed another 
decision on the 27th of January 1777, in favour of Bahadoor 
Beg, to the effect that the whole of the altumgha lands belonged 
of right to Bahadoor Beg from the date of the demise of Shuh¬ 
baz. To this decree Aulum Beg was not even a party. It has 
been passed upwards of forty years ago, and the award it 
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contains has been since recognized in the decree of the Patna 
City Court dated the 19th of November 1796. That decree ■ 

was passed on the action instituted by the widow Nadira against Omar 
Bahadoor Beg for a fourth share of thei* altumgha lands. Had jy***?’®*^ 
any part of those lands been awarded to Aulum Beg, or had he 
possessed any proprietary right therein, he would doubtless have and others, 
been made a defendant. The fact is, that when Nadira Begum 
sued Bahadoor Beg in the Supreme Court of Judicature, and pro¬ 
cured his imprisonment, there was no one to look after the 
altumgha lands; and the Patna Council authorized hlRa father 
(Aulum Beg) on the 12th of February 1799, to make the collections 
during the interval that elapsed before the Government procured 
his liberation by putting in bail for his appearance. Any orders 
which he mav have obtained under such circumstances cannot 
form any evidence of Aulum Beg’s proprietary right; on the con¬ 
trary, indeed, had he possessed such right, orders granting him 
authority to make the collections would have been wholly unne¬ 
cessary. Besides, had he possessed any such right, Nadira 
Begum would have sued him as well as Bahadoor Beg in the^ 

Supreme Court. The ibranamah, or deed of relinquishment, exe¬ 
cuted by Aulum Beg, is an authentic instrument. It was acknow¬ 
ledged by him before Mr. Thomas Law, on the 17th of April 1787, 
and its authenticity was moreover recognized in the decree of the 
Patna Provincial Court of Appeal, dated the 28th of November 
1811, in the case of Burkut Oollah Khan, appellant, versus Aboo* 
Moohummud Khan, respondent. The question therefore as to the 
legality or illegality of the gifts made by Bahadoor Beg is wholly 
irrelevant, as far as concerns the interest of Aulum Beg and those 
claiming under him. The facts of Uif lapse of time and of the 
attestation by the appellant’s father of the deed of gift made by 
Ameer Khan to one of his sons form insuperable obstacles to the 
entertainment of this claim; and besides, in the suit between 
Burkut Oollah and Aboo Moohummud, decided in the year 1811, 

Ameer Khan tendered his share of the mltumgha as security 
for the respondent, and in that instance had any one of the 
heirs of Aulum Beg possessed a right, they would assuredly 
have interfered. These respondents concluded by stating, that 
the answers of Qumur Oudeen and Moohummud Yar, ip the 
Court below, were wholly false, and that those twcfindividuals 
had conspired with the appellant to defraud the rest of the 
donees of their just rights, lire respondents, Moohummud 
Yar and Qumur Oodeen, replied severally to the pleas bf appeal, 
by stating that the appellant had wholly mistaken the meaning 
of the second regulation of 1805, because, in the first clause 
of section ;f, of that enactment, it was distinctly declared, that 
although property may have been acquired by an insufficient title 
within the period of sixty vears, if the property so acqiiirtM 
shall have descended by inheritance to the person in possession 
when the claim thereto may be preferred after a lapse of twelve 
years, &c. &c. the claim shall not be cognizable. They repeated the 
assertion, that Aulum Beg had conferred on themselves and the other 
respondents the mokurreree pottaks which had been confirmed 
by Bahadoor Beg. Aboo Moohummud Khan, another respondent, 
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1823. gave in a separate reply, dilTering but little from that of Moohum<* 

- mud Ameer Khan and the other two respondents first mentioned. 

Omar 'i'he other respondent did not appear. At this stage of the 

Mooh’iiui P>'<^^’c®diiigs the widow, daughter, and grand-daughter of Aulura 

mud Khan HM'h severally preferred interlocutory petitions, praying that 

and othiMs. their rights as heirs to the above named individual might not be 
overlooked. 

On the 'iOth of January 1822, the Third and Officiating Judges 
(Messrs. S. T. Goad and VV. Oorin) having perused the whole of 
the proouedings and evidence adduced in the Court below, 
recoided their judgment in the following terms: It appears that 
the attumgha land.«) in dispute were the property of Shuhbaz Beg 
Khan, who died in the Fuslee year 1184. In the cause brought 
before the Patna Provincial Council, the plaintitf was fiahaduor 
Beg Khan, one of the sons of Aulum Beg, half brother of 
Shuhbaz, versus Nadira Begum, defendant. The decree in that 
case was passed on the 20th of January 1777, corresponding with 
the Ftfs/ee year 1184. That decree determined that the claim of 
the plaintiff, whether in viitue of the alleged adoption or in virtue 
of the gift, was not substantiated, and that of the property of 
Shuhbaz nine shares belonged of right to Aulum Beg. and three 
to Nadira Begum, the profits of a third share of the altumgha 
lands being awarded to her. The decree went on further to provide 
that the altumgha lands sh<mld remain in the possession of 
Bahadoor Beg, from which it is inferrible that no dher member of 
the family who Vesided in Cabul was on the spot at the time. Of th« 
two parties in this case, one is desirous of proving that Bahadoor 
Beg, one of the sons of Anli^m Beg, vias in possession of the altum¬ 
gha lands as rightful proprietor; and that they derived their 
tenures by grant from him : the other of proving that Aulum Beg 
Khan was the sole proprietor; that the alleged grants are invalid, 
and that the altumgha lands should now be distributed agreeably 
to the law of inheritance, among the heirs of the said Aulum, to 
which the former party oppose lapse of time and their grants. 
In point of fact, however, Bahadoor Beg appears to have been 
merely the agent employed to look after the altumgha lands on 
behalf of the family of Anlum Beg, and no faith cun be placed in 
the deed of relinquishment, alleged by Aboo Moohiimmud and 
the other respondents to have been executed, after the decree of 
the Hatna Council, by Aulum Beg in favour of Bahadoor Beg. 
Such deeds are always suspicious, nor is it at all conformable to 
experience"to find a father surrendering, without any apparent 
cause, his prof>erty to one son to the exclusion of the rest. The 
instrument adduced by the respondents, purporting to be an 
order from the Council at the Presidency, dated seven day.s after 
the decree of the Patna Council, and directing that the whole of 
tho altumgha lands should be given up to Bahadoor Beg, does 
not appear to be authentic, as it hears no English signature, and 
the circumstances under vvhich it is said to have been issued, render 
it extremely suspicions, and from another original voucher dated 
the 21st of April 178.5, and duly attested, it appears that the 
oltumghaXanA^ had come intovithe possession of Aulum Beg ever 
since the death of Shuhbaz Beg. The plea of the respoudeuts 
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that the decree of the Patna Council was reversed by the Supreme 1823. 
Court of Judicature is inadmissible, inasmuch as that Court has ——— 
no authority or jurisdiction in the case, as has been determined by Omar • 
the Hotne Authorities. The mere fact of Bahadoor Beg having 
been designated altumghadar in some of the late recoids, from 
the circumstance of his having been appointed agent in conse- and oiliers. 
quence of the rest of the family residing at Cabul, canni t be held 
sufficient to invest that individual with the exclusive proprietary 
right to all the altumgha lands. On the death of Aulum Jieg the 
whole of the altumgka lands .should have been divided among 
his heirs agreeably to the Moosulinan law of succession, and 
Bahadoor Beg should be held to have been acting merely as agent, 
so far as the shares of the coheirs are concerned, and on his death 
Ameer Khan should be considered in the same light, while he 
retained possession up to the year 1211 F. S. As to the deeds of 
gift, they purport to be confirmatory by Bahadoor Beg of wioiur- 
reree grants formerly made by Aulum Beg, under which one share 
is claimed by Shiinisoudeen and Qnmur Oodeen, sons of Zeyn 
Khan, one share by Aboo Moohummud, and the five other sons of 
Bahadoor Beg, one share by Moohummud Yar, son of Burrih Khan, 
and one share by Ameer Khan, son of Omar Khan. But as Baha¬ 
door Beg was in possession of the property as agent, not as pro¬ 
prietor, any disposition of the above nature on his pait must be 
wholly illegal; and as to the assertion by Qnmur Oodeen and • 
the other respondents, that mokurreree grants had been previously 
made by Aulum Beg, the reasons set forth in the decree of 
the Patna Provincial Couit,^ dated the 26th of November 
Ifill, are sufficient to rebut it; for if such grants really did 
exist in the Fuslee year 1195, there could have been no sort 
of necessity for the execution of the alleged deeds of gift by 
Bahadoor Beg in the year 1202; nor does there appear to be any 
evidence whatever as to the existence of such mokurreree grants, 
except what consists in the mention of them in the alleged sub¬ 
sequent deeds of gift. Although in the decree of the Provincial 
Court above referred to, there certainly is an incidental recognition 
of the deeds of gift, vet that decree was passed in a suit in which 
one of the sons of Bahadoor Beg sued another, and it cannot 
affect the rights or interests of third persons, and in that suit' it 
was not the interest of either of the litigant parties to invalidate 
the deeds of gift. On the contrary, Uiey were both desirous of 
maintaining the validity of these deeds. It appears that, saven or 
eight years before that decree was passed, the dec ision of the Court 
of Sudder Dewanny Adawlut was passed in the case of Nadira 
Begum, appellant, versus Oomar Khan and others, respondents, 
in which ca.se Bahadoor Beg, for himself and on behalf of his two 
brothers, Burrih Khan and Omar Khan, sued to recover three out of 
four shares of the moveable property left by Shuhbaz Beg, and that 
the decision in question recognized the rights of the heirs to the 
moveable property of Aulum Beg. The suit brought fur a share 
of the altumgha lands alleged to have been lei’t by Aulum Beg, 
in which Wajid Ali Khan, his grandson, was plaintiff, against Qumnr 
Oodeen, another grandson, defendant, cannot affect the nature 
of the present claim. They were put into their respective sluires 
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agreeably to the deeds of gift w'hich they produced, but it by no 
means follows that their possession under those deeds should have 
been upheld, if any other heir who had been excluded had claimed 
Iiis share in virtue of his right of inheritauce. Two points, however, 
deserve consideration, before an order can be issued for the partition 
of the altumgha lands agreeably to the law of inheritance. In 
the Brst place, whether the possession of those who claim under 
the deeds of gift has been continued for a period exceeding twelve 
years, without reference to the legality or illegality of those deeds, 
so as, agreeably to the rules of limit.ition, to exclude the cogni¬ 
zance of the present claim, and, in the second place, whether 
Shuiiisoodeen and Zeyn Khan died before Aulum Beg, so as to 
exclude Zeyn from the inheritance of his property. It has been 
established that on the 17th of February 1812, corresponding 
with the 20th of Phalgoon 1820, F. S., in the suit between Wajid 
Ali Khan, versus Qumur Oodeen Khan, as well as on the 11th of 
February 1815, corresponding with the 17th of ilfajfA 1222, the 
appellant came forward as an interlocutory claimant, and urged 
his right of inheritance. If (as the Court incline to think is the 
case) Bahadoor Beg and, after his death, Ameer Khan were in 
possession of the altumgha lands, not as the sole proprietors, but 
as agents on behalf of the other heirs of Aulum Beg, and if (as 
was the case), up to the year 1213, F. S., there was no registry 
made in the Collector’s books of the names of the present possessor, 
the limiting regulations cannot apply in bar of the claim. It is 
besides a matter worthy of consideration, that the exclusion of 
some of the members of the farmly who are really heirs, cannot 
properly consist with the possession of shares by others who stand 
in the same relation. It would appear that Shumsoodeen died in the 
year 1203, F. 8., but the date of the death of Zeyn Khan cannot, 
from the conflicting nature of the testimony adduced, be deter¬ 
mined with any degree of accuracy, nor can it be ascertained 
whether he died before or after the death of Aulum Beg, which 
took place in the year 1197, F. S. ; but, as the execution of the 
deeds of gift (without reference to their legality or otherwise) 
t )ok place in 1202, F. S., it is inferrible that the death of Zeyn 
Khan occurred subsequently to that of Aulum Beg, because, if he 
died previously to Aulum Beg, how did it happen that he and his 
sons being excluded, a share was assigned to the latter in the 
deeds of gift. It now remains to be enquired what became of the 
fourth share of the altumgha lands, or of the profits thereof, which, 
according to the decree of the Patna Provincial Council, belonged 
to Nadira Begum ; but on an inspection of that decree it does not 
appear that it ever awarded to her possession of any portion of the 
lauds in question. It is worded thus : All the altumgha lands shall 
remain in the possesion of Bahadoor Beg, on behalf of Aulum 
Beg. and the said Bahadoor Beg shall pay over annually to Nadira 
Begum three out of twelve shares of the profits thereof during her 
natural life. I'he above provision is made subsequently to that 
which awards to Nadira Begum absolutely, as heir, a fourth share 
of the other property, re?J and personal, which had belonged to 
-Shuhbaz. 'Ihe decree of the Patna City Court, dated the 19th of 
November 1791, in the suit in v/hich Nadira Begum sued Bahadoor 
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for a fourth share of the altumgha profits from the year 1184, 1823. 

to the year 1200, rejects her claims on the following grounds: - 

first, that the claim of the plaintiff founde^ji on a decree of 1777, Omar 
was barred by the rule of limitations; and, secondly, that the Kli»n,«. 
decree on which it was founded had been reversed by the Supreme 
Court of Judicature. But this Court has only to do with the and others, 
decree of the Patna Provincial Council, and whether that was right 
Or Wrong the heirs of Nadira Begum cannot under it claim a fourth- 
share of the altumgha lands. 'I'here seems now to be »o oUier 
safe alternative than to make a division of those lands among the 
heirs of Aulum Beg agreeably to the law of inheritance, so as to 
preserve inviolate the rights of all parties, and protect those mem¬ 
bers of the family who, from being at a distance or other cause, 
were unable to secure their due shares of inheritance. A decree 
was therefore passed agreeably to the above opinion by the 'I'hird 
and Officiating Judges, who sat in the case, on the 29th of January 
1822, and the decree of the Court below was reversed; but there 
appearing to be contradictory statements as to the number of the 
surviving heirs, the Patna Court of Appeal were desired to ascer¬ 
tain the point with accuracy, and to acquaint this Court with the 
result of their investigation, in order that a futwa might betaken- 
from the law officers, as to the allotments to be made to the several 
claimants. 

A petition for a review of the above judgment was subeqnently. ' 
presented. 

The petition was verbatim as follows ; 

The case in which Aloohummud Khan, heir of Ameer Kliair 
deceased, is appellant, and we are respondents, has come before the 
Court, and for the reasons specified in tlie proceedings of January 
29, 1822, the decree of the Provincial Court has been reversed, and 
a partition of the estates ordered between the heirs of the late 
Khaja Aulum Beg. The reasons which influenced the Cniirt may 
be thus briefly st'ited : In the decree of Council| dated January 20, 

1777, the proof of the adoption of the late Khaja Bahadoor Beg 
was considered unsatisfactory, and the altumgha villages and 
other property of Khnjah Shuhbaz Beg Khan were divided into 
twelve shares, nine of which were adjudged to Aulum Beg. Doubts 
were attached to the ibranamah' filed by us, on the ground of 
the great improbability that any one should, without any cause, 
transfer his possessions to one of his children, to the exclusion of 
himself and other children from all enjoyment of them. The copy 
of the Order of the Council, dated January 27, 1777, only seven 
days after the date of the decree, was considered contradictory in- 
its terms, without any foundation, and unattested by the signature 
of any member. Stress was also laid on the purit;anaA bearing 
the signature of Mr. Bushby, from which it appeared that the * 
altumgha mehah, after the death of Shuhbaz Khan, came into the 
possession of Aulum Beg Khan. 

Now we have obtained from the Record Office of the Council in 
Calcutta a copy of the summary of the proceedings of the Patna 
Council in the case of Khaja Bahaduor^Beg Khan, versus Nadira 
Begum. On diligent search amongst the papers of Khajah Bahadoor 
Beg Khan, which were scattered about in different places, »e haver 
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recovered the original ibranamah of Aulum Beg Khan, dated the 
1st of Sufur, A. H. 1202. In the records too of this Court we have 
found the Order of Coiiijcil, dated January 27, 1777, A. D., and 
other documents from which the right of Khaja Bahadoor Beg 
Khan to the aliumgha estates is clearly proved. On these grounds 
it may be considered equitable to grant a review of judgment, and 
a consec{uent restitution of our just rights. It is in this hope 
that we beg the Court’s favourable consideration of the following 
reasons*on which we ground our expectation: Frrsl, It appears 
from the summary of the proceedings of the Patna Council, a copy 
of which we have obtained from the records of the Council of 
Calcutta, that after the demise of Shuhbaz Beg Khan, on the 
orciirrenre of the dispute between Khaja Bahadoor Beg Khan and 
Nadira Begum regarding his property, the Members of the Patna 
Council deputed the law ofHcers, viz. the Cazee-Ool-Coozat and 
Moqftees of Patna to investigate the case. 'I’he Cazee and Mooftees 
after duly weighing all the circumstances, submitted a statement 
of the case, containing a summary of their proceedings and their 
futwa. Their opinion was this, that with the exception of the 
altumgha estates, which could not be considered as included in 
the heritable property of the deceased, or liable for the debt of 
dower, all the possessions and houses, &c. left by the late Shuhbaz 
Beg Khan should be divided into fuir parts, of which Nadira Begum 
should take one, and Khaja Bahadoor Beg three, in right of his 
father, who was a legal claimant of a share and residuary heir, and 
in his own right, as himself reputed son of the deceased. This 
opinion was adi^pted, and on the 2Qih of January 1777, a partition 
of the projiertv was decreed, the altumgha estates being, according 
to established usage, made over to Bahadoor Bug Khan, with an 
obligation on him to appropriate one-fourth of the proceeds to the 
support of the widow. 'I here will be found amongst tlie proceed¬ 
ings in this case, the original repot t of the execution of the decree 
for the partition of the property in conformity with the report of 
the law officers, which report, according to the custom of that 
time, is designated “ a si/il and sooruthal” and which the law 
officers, agreeably with the order of the Council, dated March 20, 
1777, impressed with their own seals, attested by the principal men 
of the city of Patna, and delivered over to Khajah Bahadnor Beg 
Khan. It appears then that the Judges of the Provincial Court, on 
the -0th of January 1777, ordered the Cazee and Mooftees to divide 
all the'property of Shuhbaz Beg Khan into twelve shares, of which 
three were to be given to Nadira Begum, and the remaining nine 
shares accruing to Aulum Beg to be entrusted to his son Bahadoor 
Beg Khan. It moreover appears from the above report, that the 
deed of gift and the public acknowledgment set up by Nadira 
Begum, being considered invalid by the law officers, the Members 
of the Council awarded the altumgha estates of Bahadoor Beg 
Khan in the place of Shuhbaz. The confirmatory grant, with the 
Company's seal and an English signature given by the Council 
on the 27th of January 1777, to Bahadoor Beg Khan, runs thus: 
“ Let all the zemindars, tal^ookdars and malgoozars of the altumgha 
mehals in SoobaU Bahar, know, that whereas the above estates 
have been put iuto the possession of Bahadoor Beg Khan, son of 
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Aulum Beg, in the place of the late Khan, it behoves them* to 182S. 
cultivate and use the land according'to the will atid directioM of 
the aforesaid, &c. &c.” From the abstract of the proceedings Omtir 
in English in the Record Office of the Council, which itself 
contains a summary of the report of the law officers, the authen- Kbea 
ticity and validity of the aforesaid report is established; and others, 

surely no further proof is necessary beyond what is afforded 
by that document, than which nothing can be more determinate. 

As to the decree produced by the appellants in the Persian 
language, and styled a faisula of the Council, written on the 20th 
of January, 1777, on which the Court have grounded their decision 
in this case, inasmuch as it directs the property, houses, and other 
possessions of Shnhbaz Beg Khan there and in other places to be 
computed, and three portions to be given to Nadira Begum, and 
the remaining nine shares accruing to Aulum Beg to be made over 
to his son Bdhadoor Beg, it is correct and agreeable to the afore¬ 
mentioned report. But inasmuch as it is subsequently speciBed, 
that the altumgha mehnls should be made over to Bahaduor Beg 
Khan, on the part of Aulum Beg, it is at variance with the report, 
the English ai>stract, and the order entered in the decree. From 
ail the documents in the case, it is clear that the Judges of the 
Council passed a decree confirmatory of the award of the law 
officers. N(jw whereas they in theirexcepted the altumgha 
mehals from the heritable estate of the deceased, it follows that the 
Members of the Council ordered the altumgha estates to be made 
over to BthadoorBeg Khan, and the other estates and houses 
of Shuhbiz Beg Khan to be divided between Aulum Beg Khan 
and Nadira Begum as his heirs. The English Orders of Council, 
dated January 20th, 23d, and 30th of 1777, and the confirmatory 
grant, dated the 27th of that month, and the report of the law 
officers, afford unquestionable proof of the accuracy of this state¬ 
ment. No one can believe that the Members of the Council, in 
opposition to these orders and the futwa, again included the altum¬ 
gha estates among the other property, and grdered them to be made 
over to Bahadoor Beg Khan on the part of Aulum Beg Khan. Had 
they passed such a decree in opposition to the futwa, they would 
undoubtedly have entered the reasons of their dissent ia the 
English books, and also have specifically stated in the order of the 
decree that the altumghns were included in the other estates, and 
to be made over to Bahadoor Beg Khan on the part of Aulum Beg. 

As this i^ not the case, the Persian decree filed by the appellant 
and cont.iining this additional clause, that the altumgha e»tate 
should be made over to Bahadoor Beg on the part of Aulum Beg, is 
far from exempt from suspicion. On the contrary, it is probable 
that some one having altered the decree so as t.) suit his own pur¬ 
pose, has procured some subtle artist to forge the seal and signature 
in exact resemblance of the original. We should remark that#our 
arguments are founded on translations of the English documents, 
our ignorance *of the language incapacitating us from consulting 
the originals. We therefore hope that the Persian decree filed by 
the appellant may be re-examined with raference to the English 
orders and report of the law officQ^-s. 

Again, the order setting aside the adoption of Bahadoor Beg by 
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1825. Shlfhbaz Beg is altogether omitted in the English orderl/and 
Persian decree filed by the appellant. It may be objected, that 
Omar adoption does not create a legal title to inherit, and that the 
Moobinu'' estates are susceptible of being comprized amongst the 

uiudKlmo other property, and consequently of partition. We urge in reply, 
and others* that upwards of 40 years have elapsed since the decree was passed 
in Bahadoor Beg’s favour against Nadira Begum, and that accord* 
ing to the regulations in force, however erroneous we may suppose 
the decree to have been, it is now become incapable of amendment 
or alteration. No Judge in the present day, on discovery of 
the error, can order its correction. Had Aulum Beg really had 
any objection to urge against the decree, he would undoubtedly 
have taken measures fur its revisal at the time, or within 
twelve years subsequently. Inasmuch as he neglected to do this, 
his heirs have now nO right to except against the obligation arising 
from it. 

Secondly. —Supposing Aulum Beg had legally a right to the 
altumgha estates, yet, inasmuch as he relinquished that right for 
reasons specified in the ibnmamah, his heirs, notwithstanding so 
many intervening successions, can now assert no claim to them. 
We have filed the original ibranamah with the English signature, 
the seal of the law officers, and the Company’s seal, atte.^ted by the 
principal men of Patna; although its authentioitv must be apparent 
on the first glance, we will yet adduce some additional proofs, the 
more clearly to establish this point. 

1. —Aulum Beg submitted the original ihrannmnk with a petition 
to Mr. Law. A copy of this petition is amongst the documents, 
and the original is still preserved in tlm office of the Collector of 
Zillah Bahar. 

2. —Bahadoor Beg Khan himself, in 1203 F. S., at the period 
of the promulgation of regulation 37, 1793, filed a copy of the 
Ibranamn in the Collector’s office. 

3. —'I'welve years previous to this Khaj<ah A boo Moohummud 
Khan, in a suit brought against him by Burkut Oollah Khan, pro¬ 
cured a copy of this ibranamah from the Collector’s office, and filed 
it in the Zillah Court. This copy was admitted by the Judge. 
Subsequently by the Superior Court; and even on appeal to the 
Sudder Adawlut, no suspicion was cast on it’s authenticity. 

4. —Fn the case of Wahid Alee Khan, versus Qumur Oodeen 
Khan, some respectable witnesses deposed to the ibranamah, and 
Mr. Cornish, in consequence of the objections pertinaciously urged 
against it by the heirs of Aulum Beg Khan, procured the books 
from the Collector’s office, and satisfactorily established the fact 
regarding it. 

5. —Supposing the altumgha estates in the case of Nadira Begum 
not to have been the right of Aulum Beg, then it is no way impro- 
bablie that he gave them to Bahadoor Beg, his favourite son, for 
the reasons specified in the ibranamah and petition- Because, 
after the death of Shuhbaz Beg, Aulum Beg had lio right to take 
altumgha and other estates from the widow, in opposition to the 
deed of gift and public acknowledgment alleged by her, but so 
much property having come intcbhis possession without labour or 
trouble, he esteemed them a great acquisition, and in gratitude 
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relinquished the altumgha estates in favour of his son Baha^oor 1823. 
Beg. 

Blit independently of these arguments, it should be remembered Omar 
that this sort of gilt is by no means opposed to the practice of the «• 
country. On the contrary, it is no unfrequent occurrence for a 
father, notwithstanding his having many sons, to transfer the whole and others, 
of his property to one favourite child to the exclusion of himself and 
the others, and that with a view to the maintenance of the dignity 
and iniportance of his family. For should the division of large 
zemindarees and rajahships, and other similar estates, stake place 
amongst all the sons for many descents, they would dwindle down 
to the si/e of a few beegahs or biswahs, and all the dignity and 
respectability of the family be lost. In bestowing a gift, moreover, 
on a son who is in the habits of constant obedience to and depend¬ 
ence on the parent, the father does not become himself excluded 
from ail enjoyment of it, according to the well known adage, 

“ Thou and thine are thy father’s.” We will however adduce some 
instances to prove our assertion. 

1. —Not long ago Rajah Mitrajeet Singh, one of the principal 
Rajahs in Zillah Behar, gave all his raj and zemindaree to his eldest 
son, with the view of permanently establishing his name; and thus 
during his life time excluded himself and other children from the 
possession of it. A suit arising from this transaction is now pend- . 
ing. After passing through the Inferior court, it is at present 
before the Sudder Adawlut, and the petition will shortly come fo 

a hearing. 

2. —The Rajah of Burdwan, although he had every reason to 
expect a long life, gave all Bis raj to his son ; and a dispute at pre¬ 
sent exists l^tween himself and his son’s widow, which the Sudder 
Court have adjusted by a summary proceeding. 

3. —7'he Rajah of Nuddea, although he had many sons, bestowed 
the raj and zemindaree on his favourite amongst them, and this 
gift was upheld by the Sudder Court. But, besides these instances, 

Madhoo Sing, Rajah of Tirhoot, and Beer Kishore, Rajah of 
Sarun, Chumparun, and Bettiah, during their life time, gave up 
their estates to their eldest sons, to the exclusion of their other 
children, and have since died ; but the donees maintain undisputed 
possession of the estates and lacs of rupees. In additioq to all 
these arguments, the passive acquiescence of Aulum Beg Khan, and 
his sons Khajah Omar Khan, and Khajah Burrih Khan, in Baha- 
door Beg’s possession and administration of the altumgha estates, 
during a period of 40 years, is another presumptive prdof in favour 
of the authenticity of the deed of gift. 

Thirdly .—We submit the original purwanah, dated January 
27, 1777, with an English signature and the Company's seal. A 
glance at it uill dispel every doubt which might have arisen on in¬ 
spection of the copy, and it will be clear that it is not at vari^ce 
with the orders of the 20th, 23d, and 30th of January 1777, which 
are entered in the English abstract, and in which the altumgha 
estates are clearly stated to belong to Bahadoor Beg Khan, with¬ 
out even any mention of Aulum Beg. A copy also of the 
aforementioned purwanah, viz. tha umid duduk, is entered in the 
report of the law officers, dated Sufur 15, A. H. 1191, corresponding 
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1833. nvitH March 31,1777, which is styled iijil and soorufkat. Copiet 

-of it are also hied in all the Collector's offices in Zillah Behar. 

Omar fourthly.^Mr. Bushby's purwanah giving possession to Au> 

Khan, ». Khan, which has been tiled in the proceedings will be 

mud Khan candid examination to contain a contradiction within^ 

and others, itself. It is stated in the purwanah, that after due investigation 
of the cop'ies of the firmans and sunnuds of former Nasitns, and the 
decree and copy of the sunnud of Council and the sijil and s’ooru- 
thul, it appeared that A alum Beg Khan gut possession in suc> 
cession tn^Shuhbaz Khan. Now, so far from this being the case, 
there is nut in a single document any mention ofh'is ever obtaining 
possession; should then the purwanah prove to be thus directly 
at variance with the very docninerits on which it professes to be 
grounded, it cannot surely avail as a proof in favour of any one, but 
must evidently be rejected. 

Fifthly. —It is stated that Auhim Beg was not proprietor of the 
altumyha estates, but only agent, superintendant, or manager of 
them : but we beg the Court to consider that none of the documents 
in the case afford ground for such a presumption. It may be 
objected, that the npinion is adopted from the proceedings in the 
case in which Nadira Begum and others were respondents, in 
which Bahadoor Beg appealed in his own name and as agent for 
his brothers, for three out of the four shares of the property of 
Shuhbaz Beg Khan. We urge in reply, that that case bears no 
analogy to this. That related to the personal pr'^perty which the 
Council of Patna hud decreed to Aiilum Beg Khan, and this for 
the estates, which the Council entirely made over to 

Bahadoor Beg, and to which no right o^ Aulum Beg could attach as 
appears from the decree and ihranamah \ nor consequently could 
they, after his death, be considered as forming part of his property. 
In this case the succession of himself and his brothers to the 
altumgha estates cannot justly be inferred from his having sued in 
his own and their names for the personal property. 

The documents then which we now submit, and on consideration 
of which Allium Beg’s right will appear unfounded, are these : 'I he 
proceedings of Council ; the investigation of the law officers ; the 
ibranama', the umul dustuk dated January 27, 1777 ; the release 
of Rajc^h Gopal Sing proprietor of pergunnah Beest Hnzaree, and 
signed by the Patna Council, dated Sufur 10, ll8tF. S.; the 
decree of Council by Lord Cornwallis, Mr. Speke, &c. dated 
August 9th, 1792; the decree of the Foiijdarry Court of Zillah 
Bahar, dat^d December 16th, 180.5 ; the report of the Canoongoe of 
Zillah Sariin. dated August 15, 1819 ; the decree of the Dewanny 
Court of Zillah Sarun, dated November 19, 1799; the petition of 
Bahadoor Beg Khan, presented to the aforementioned Governor 
General; and the letters of those Gentlemen to Bahadoor Beg 
Klfhn. 

In this case it is impossible that Khajah Bahadoor Beg should 
have held the estates as agent for Aulum Beg. We pray the 
Court to consider that the word mutrookah is defined to be the 
property left by a {lerson at his decease. But the altumgha 
estates were during the life time of Aiiium Beg alienated by him ; 
and therefore cannot be included amongst his property, or sued 
for as such by his heirs. 
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In the case of Biirknt Oollah Khan, versus Aboo Moohiimfhad 
Khan, although no other heirs of Auliim Beg, the descendants of ■ — — 
Bahadoor Beg, were parties to the suit, yet all Autum Beg's heirs Omar 
admitted the gift of the altumgha estates to Bahadoor Beg, and ** 
remained in possession of the estates they then held, as appears 
from their petitions and depositions filed in that case. The ibra- atui oiliera. 
namah has been approved by the Zillah and Provincial Court 
Judges, and in this Court a reference has also been made to the 
law officers regarding its admissibility. 

It would be superfluous for us to advance any thing further. 

The Officiating Judge (W. Dorin) after maturely weighing the 
pleas urged in the above petition, recorded his opinion on the 13th 
of January 1823 in the following terms: 

“ I have considered the petition presented for a re\iew of the 
decree iii the cause Omra Khan (son of Aulum Beg) appellant, 
versus Aboo Mahomed Khan, Ameer Khan and others, respon¬ 
dents. The petition for review is presented by these two persons, 

Aboo Mahomed Khan and Ameer Khan, the first the son of 
Bahadoor Beg, and the second the son of Omar Khan. 

There certainly is a difTerence between the contents of the 
Persian decree of the Pataa Council bearing date in the Fuslee 
year J184, or 1777 A. D, and the English abstract, or version of 
it, as given in the extract from the Patna Council’s proceedi:tgs 
now put ill. The material variation is, tliat the Persian decree 
has the important words that the altumgha estate was to be given* 
over to Bahadoor Beg “ on liehalf of A ulum Brg.” '1 he Persian 
decree seems to me undoubtedly authentic; and that decree I must 
follow. Besides, if the decnce meant that the altumgha should 
be either adjudged to, or conferred on Bahadoor Beg, for bis 
(Bahadoor Beg’s) use and benefit, why did it provide that the 
widow was for life to be naid the produce of her legal share of it 
as an heir, viz. a fourth ?—Of that part of the decree there can be 
no possible doubt. 

I infer that it must have been meant Bahadoor Beg should take 
possession, or rather keep possession, as manager, on the part of 
Aulum Beg, and pay the widow as directed. 

An ol'jectioii might be urged (which however has not been 
urged by the petitioners) that in 1777 the Provincial Council 
should have first referred the question to the committee of revenue - 
at Calcutta, under an order of Government bearing date the 12th 
of Jannaiy 1774, which says, that in adjudging lakhirnj land 
beyond 1,000 rupees produce per annum, the Provincial Oouncils 
were, previously to final judgment, to refer for approval to Calcutta. 

It is probable the acts of the Provincial Councils may not have 
been always very regular as to form. 

1 he petitioners have now given in what they term the original 
purwanna of the Council (not the Supreme Council it appears/* 
blit the Provincial Council of Patna) bearing date a few days 
a/ter the decree, and apparently conferring the altumgha oii 
Bahadoor Beg, with the signature of one member of the Council, 

William Young. And this apparentiv agrees with a notice in 
the English proceedings. If such a,document was really given, 
it must, i thiuk, have been meant that Bahadoor Beg was to 
VOL. iir. c c 
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loolced on as the man of business, the manager of the altumghn. 
It is clear, beyond a doubt, that the Provincial Council had no 
authority to confer the altumgha on Bahadoor Beg. If the pur- 
wanna b^ looked on as a sunnud of succession, such could only 
have been given by the Supreme Council, under an order of 
Government bearing date the 8th of February 1775, to the effect 
that, for lakhiraj land beyond 100 rupees annual jumma, sunnuds 
of succession were to be taken out from the Council at Calcutta 
only. 

As to *fhe alleged deed of renunciation (ibranamah) by Aulum 
Beg, bearing date in 1195 Fuslee, (of which they now profess to 
have brought the original) why should such a deed have been 
executed by Aulum Begin 1195 F. S ,if in 1182 F. S., the altumgha 
was either decreed to Bahadoor Beg, one of his sons, or conferred 
on Bahadoor Beg ? And if Aulum Beg never succeeded to the 
altumgha, but was (as alleged) excluded from the first, how does 
it happen that certain mokurreree arrangements of i 195 are attri¬ 
buted to him, and stated as the foundation of hibehnamehs by 
Bahadoor Beg in I2(i2, after Aulum Beg's death? 

The argument urged as to the probability of Aulum Beg (like 
other instances quoted) having resigned in favour of one son, does 
not seem very forcible. The mmn argument originally urged was, 
that he never acquired any interest in the altumgha, and had none 
to resign. 

The same may be said of the argument as to the expediency of 
nondivision of land; viz. that it will ultimately be divided into 
nithing. Our system prescribes continual division. With the 
question of policy the Courts have nbthing to do. 

The idea that altumgha is not property, and inheritable property, 
like a man’s other estate, is directly negatived by our regulations. 
What was held regarding will be seen so far back as the 

29th of June 1784, in the resolutions of Government, in conse¬ 
quence of which the othi^ for the registry of alienated lands in 
Bthar, was instituted. 

1 see no sufficient reason for not admitting the authority of the 
purwanna of Mr- Biishby (the siiperiiTtendant of the above office) 
bearing date the 21.«t of April 1785,(1 19*2 F. S.) and reciting that 
Aulum Beg had till then been the holder of the altumgha, since the 
decease of ^hahbaz Beg. 

1 still therefore infer that Bahadoor Beg was only manager. In 
the suit regarding the personals, which was appealed to the Sudder 
Dewann^ Adawlut in 1803, he appeared 6n account of himself 
and brothers. Though this does nut prove he was also an agent 
in regard to the altumgha, still it makes it not improbable that he 
was so. 

There is, as far as I can discover, no proof at all of separate 
Adverse possession, bond fide or maid fide, beyond twelve years 
before Omar Khan came forward. He came forward as an Oozrdai^, 
er objecting party, in the first of these two suits, in the Fuslee year 
1219; though this his own suit, (decided at the same time ks the 
other) was not brought till the beginning of 1223. 'J here would seem 
to have been a d ikhil kharej^or change of names, at the Collector's 
office, so late as 1209, Bahadoor Beg's name being then put out and 
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Received the followipg ante from Cazee Mahomed Sad^r, the head Cfcee 
of the city. 

In piireiiance to yonr orders to roe and the Muftees to make an eo<|airy into 
'the slate of the effects of Sliabbaz Beg Khan deceased, said to have been privately 
carried away from bis liuiise, and ciiibeezled, and* to call upon the slave women 
fur that purpose, we have repeatedly sent people to the widow, demanding that 
the slaves may appear before us, but she wilt not pay the least attention to it, and 
faircarrabs are now mokitsxii over her. 

**A^rerd,tllat as the Hoard have thought proper that such an examination shonld 
be maide, they do not now suffer their orders to be disputed ; and that to put an 
end at once to this affair, which has been already so often brought before the 
Board, a guard of sepoys be placed over the widow, not to suffer anv person to 
have intercourse with her till the slave women are given up. As tins appears 
from the following opinion of the head Cazee to be conformable to the Moobu1« 
mlin law." 

From the Cazee Syed Moohnmmud Sady. 

" Nadira Begnin wrongfully keeps to herself, and will not produce the slave 
women of her deceased husband, Shalibsz Beg Khun, who constitute a part of 
the demised’s divisible property, and are acquainted with the disposal of the other 
effects. The reigning power therefore should send in to her reputable women, as 
^meens, to bring them out by force; and it has ever been customary for reigning 
power to lay restraint upon and confine any refractory person, to procure the 
right of another, that he may not lose it." 

ChieJ’s Minute. —“ The Chief acquaints the Board, that notwithstanding the guard 
of sepoys placed over the widow of Sbahbaz Beg Khan, to oblige her to deliver 
up tbe slave women as minuted in consultation 3d of April, She has not yet 
thought proper to comply; but now represents that these women are not slaves, 
but the lawful concubines of her late husband, which puts it out of her power 
to suffer them to appear in public. He further brgs leave to add hia opinion, 
that Gyrut Beg and the other persons now under confinement, should be no 
longer kept from their trial, hut be delivered over to the Foujdarry Court* 
without delay ; and that the guard stationed over her, to oblige her to deliver 
up tbe slave women and papers in her possession, having failed of effect, should 
be taken off till the trial for forgery be finished," 

Messrs. Golding, Maxwell, and Bird coincided witb the Chief in the above 
opinion, that Gyrut Beg, &c. should be sent to the Foujdary Adawlut, and that 
the guard should be removed from over the widow. 

Mr. Young thinks that those persons who are now in confinement upon a 
charge of having secreted the effects of tbe late Shahbaz Beg Khan ought not 
yet to be delivered over to the Foujdarry Adawlut to take their trial for the 
forgery, as the original intention of their confinement has not yet been fulfilled, 
namely, to ascertain by suck evidences ns were to be brought, what effects bad 
been secreted, and that shoiilil they be now given up So that ^urt, we shall no 
longer have authority to ohlige them to make restllution. In respect to tbe 
guard nt sepoys stationed over the widow of Shahbaz Beg, with a view to oblige 
her to deliver up the women acquainted with the manner in which the effects 
were .said to be secreted, and to whom entrusted, also to enforce tbe delivering 
up the seal of the deceased, and the mnnuds of the atturngha, as neither oj' those 
purposes have liven accoiiiplislied, hb thinks it should not be withdrawn. Mr. 
Voiiiiir has further reasons to urge in support of bis opinion on both these beads, 
wbicli lie will take another opportunity to deliver at large. 

I'he majoriij' being of opinion that Gyrnt Beg, Sic, should be delivered over 
to tbe Foujdarry Adawlut to take their trial for the forgery, and tliA the guard 
ahoiild be fur the present taken off tbe widow. 

Ordered, it be accordingly done. 

True Extracts, 

Territorial Department, 1 (Signed) HotT MacKehzIE, 

14th Feb. 1022. J Sec. to GovernmenU 


1B23. 


Patna con- 
aullatioB, 
April 3, 
1777. 


Patna con*, 
siiltation. 
May .1, 
1777. 
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1823. DEBNaTH MUJMOOADAR, Appellant, 

-- versus 

Jan. Hth. KfSHENPER^HAD GOOEEN, Respondent. 

Adeedhay- THIS was a suit instituted by Ramgopaul Mujmooadar, in tht 
d”cl^rd Beerbhoom Zillah Court, on the 28th of June 1814, against the 
inadmiasi- respondent, to establish his right to assess thirty-two beegahs and 
bic by a nineteen biswas of land, at the rate of 47 rupees annually. Ihe 
zillah de- lam} wasi^ituated in Dwarkanathpoor, and the defendant claimed 
which wi* ^ fixed mokurreree jumma. Suit laid at 141 rupees, 

BppcalwHB three times the yearlyjumma. 

preferred. The plaint set forth, that the plaintiff purchased the lot in 
biitsnbse- w^bich the lands in dispute were situated, in the name of his son 
withdrawn Mujmooadar, and obtained possession ; and that the 

byraseen^. defendant, who rented 32 beegahs 19 biswas of him, the jumma 
mah, held of which, according to the pergunnah rates, amounted to rupees 
47, had for several years paid only a small portion of revenue, and 
ofBud/'de> refused to come to a settlement or execute an engagement; 
crce is not that in Consequence of this, the plaintiff served a notice on the 
sufficient to defendant, who replied that he held the thirty, three beegahs of 
preclude at a fixed annual jumma of 10 rupees, 8 annas, and that he 

to from the year 1175 to 1220, B. S., and 

thenticity had the deed in his possession which conferred the tenure upon 
of the deed him; that after the defendant was ejected from the above land, 
inasiibse- the case came-before the Court in 1206, B. S., and the Judge 
quent suit, the deed produced by him to be inadmissible, on the 

ground that no mention whatever was made of the defendant’s 
mokurreree tenure in the settlement papers in the Collector's office; 
and as the defendant had been in possession of the lands since 
1208, B. S., and refused to pay rent according to the pergunnah 
rates, the plaintiff’now sued for redress. 

Ihe defendant, in reply, stated that the plaintiff had bought a 
portion of Owarkaria,thpoor at public sale, under the fictitious 
name of Ramkanih Muokuijeah, and had ousted him in 1206 
B. S., from thirty-three beegahs of land, which he held as a 
mokurreree tenure; that upon this he brought an action 
against the plaintiff’s agents for dispossession : that the plaintiff 
also §ued him for balance of rent in the Zillah Court, where 
his claim was dismissed and a decree passed in his (the 
defendant's) favour by the Register; that, however, when the 
plaintiff, c.n appeal to the Judge, obtained a decree, he (the de¬ 
fendant) appealed to the Calcutta Provincial Court; that Ruttee 
Kanth was sent by the plaintiff to him, and executed a deed 
setting forth that the jumma of the above thirty-three beegahs of 
land should be fixed at 10 rupees, 8 annas, and the dispute was 
accordingly amicably adjusted; that the claim now preferred by 
the plaintiff de novo was not cognizable under sertion 16, 
regulation 3, of 1793 ; that he (the defendant) had really held 
the lands in question on a mokurreree tenure at a fixed rent of 
10 rupees, 8 anas, since 1176, B. S., and had, down to the present 
time, fur a period of 47 years,^ continued to pay rent at that rate : 
that the original sunnuds of 1176 and 1196, B. S., granted by 
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former zemindars and bearing the signature of Mr. Keating 1843. 
were extant: that the circurnstanre of the mokurrerte tenure not 
being mentioned in the settlement papets in the C- Hector's office nebn«ih 
could not affect his (the defendant’s) title, inasniuch as they 
were not signed by any government officer, and as the plaintiff was ((tsiii;iipar> 
a servant in the Collector's dffice, he hud fabricated those docu- sbitad , 
rhents so as to suit his own views. i 

On the 30th of Ueceniber 1815, the It egister of the Zillah, in 
deciding the cause, observed that the dele..dit^)t s statement, with 
regard to the jumma and land in dispute being held by hini as a 
mokurreree tenure, was not true, and that the swmuds produced 
by him were inadmissible and not entitled to credit; and as it 
appeared from the report of the aumeen appointed by the Cmirt, and 
the rent-roll produced by the plaintiff, that the defendint was in 
possession of 29 heegahs, 19 biswas, 10 gundus, 3 cowries of land, 
the jvmma of w hich, according to the paekaaht jummabundee^ 
amounted to 33 rupees, 8 anas, 13 gundas, he passed a de' ree 
directing that the plaintiff should receive an annual rent ol 33 
rupees, 8 anas, 13 gundas, fur the above 29 beeg ihs, 19 biswas, 

10 gundas, 3 cowries of land, and should give a pottaht t that 
effect; providing, at the same time, that in case the deteiidant 
should refuse to take such pottuh, the plaintiff should be at liberty 
to make a settlement with any other person according to the 
pergunnah /ates. The costs ot suit were made payable by the 

defendant. . 

The defendant appealed to the Judge; and the plaintiff was suc¬ 
ceeded oil his death by Debnath Mujmooadar. In consec^uence. 
however, of the Register being appointed Judge of the above /.illah, 
the case was transferred to the Calcutta Provincial Court, under 
section 14, regulation 2, of 1805. 

On the 30th of December 1819, the Second and Acting Judges 
of that Court passed a decree to the following effect; 

It appears from a copy ol Mr. Keating s n(4e, that he considered 
the mokurreree siinnad to be genuine; and there is therefore no 
doubt that the lands in dispute were held by the defendant as a 
mokurreree tenure. 'I'he documents produced by the respondent 
from the Collector’s office, purporting to have been filed by former 
zemindars, for the purpose of invalidating the detendant s moliur- 
rercc tenure, are inadniissilile ; inasmuch as their authenticity has 
not been proved, and even if they had been authenticated, they do 
not afi'ect the present case. It appears from the ikrar^nmah, or 
written acknowledgment produced by the appellant, dated the 
l7thof Bysakh 1208, B. S., and signed bv Riitteeknnth, a former 
talookdar, that the appellant, on his mokurreree sunnud being 
niillitied by the decision of the Zillah Judge, on a former suit^ 
appealed to the Proiincial Court, but that afterwards the dispute 
was amicably settled, and an ikrarnamah evecuted by the said 
Rutteekunfh (which was duly registered) specifying that the lauds 
in dispute should be held by the appellant as a mokurreree at a 
jumma of 10 rupees, 8 anas, and a raxeenamah was filed hi the 
Provincial Court on the basis of the.above acknowledgment, that 
the lands were mokurreree. It appears also from the two othefr 
documents, one dated 19th of Magh 1196, bearing the seal of 
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Mahomed Zuman Khan, and the other dated 5th of iSSatuun 1176, 
B. S., bearing the seal of iVlahomed Ussudoozuman Khan, and 
signed by Mr. 'Keating, tliat the above lands were the appellant’s 
mokurreree tenure, and that an ikratnamah to that eflect had been 
executed by Rutteekunth. The appellant’s claim therefore to the 
mokurreree tenure is not barred by the* decree passed by the Judge 
on appeal in a former trial, declaring nhe above sunnnds to be null 
and void. They therefore reversed the decision of the Register, 
directing 'the respondent's claim for an encrease of rent to be 
dismissed, and the costs of both Courts to be made pavable by him. 

Debnath Mujmooadar preferred a petition for especial appeal to 
this Court, which was granted, on the ground that the mokurreree 
sunnuds produced by the respondent had been disallowed and 
declared inadmissible by a former decree The case accordingly 
came to a hearing before the I'hird and Officiating Judges .(N. T. 
Goad and W. Doriii) who having perused the pleadings of the 
P'irtie.<;, and all the documents cnimected with the case, saw no 
reason .for altering the decree of the I'rovincial Courts which was 
therefore affirmed and the appeal dismissed with costs. 


1823. BHOWaNEE BUKSH, (Pauper), Appellant, 

.... — versus 

Jao. 20th. KHEIT SING, Respondent. 

In asiiithy THIS was a Suit preferred on the 1st of November 1813, in 
*r"'or*to** Zillah Court of Allahabad by the appellant, in formdpauperis, 
separate” recovery of one-third of talook Boondee, the yearly jummm 

possession of which was Stated to be 1,500 rupees. The plaint merely set 
ofhissliare, forth that the plaintitf, together with Sohroo Sing, had formerly 
danfur''iriB action in ,formd pauperis for two-thirds (each a third) 

that he bad talook Boondee against the defendant, that their respective 
exclusive rights were then established by the evidence adduced; but that 
possession they were nonsuited in consequence of a petition of the defendant 
u'«'c'***^Da- P*“P®r‘sm being admitted; that as now the 

ny\ Go- pauperism of the plaiiititf had been established to the satisfaction 
verninent, of the Court he renewed the suit on his own behalf, 
withaiit The defendant, in reply, urged that the petition of the plaintiff 
to'”rove* not sfet forth whence his rights arose, whether in consequence 
cxcl^ive of inheritance, or purchase, or otherwise ; that consequently it was 
right, held not incumbent on him to hie a speciho reply; that the former cause 
tliHt the instituted by the plaiutiffi had not been investigated, but was non- 
roitabon * pauperism being not established. The plaintiff in 

does not Replication, stated that Busawiin Sing, the ancestor of both parties, 
apply. had six sons; two of whom died without issue, I'hakoor Sing his 
(the plaintiff’s) father, Uureao Sing father of the defendant, and 
Khooshal Sing the father of Sohroo Sing, another sharer, and IVlul- 
hui Sing whose sou had died leaving a widow; that although the 
whole village had always reitiained in the name of one brother, 
yet that the other three had always shared the produce of the 
Estate after deducting the Government revenue, living together, 
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as their father had done before, without any dispute arising can* 1833. 
cerniiig the division of their respective shares. ~~ ~ 

That when in the year 1212, F. S., the defendant obtained a Bliowance 
decree against Baboo Ram Shewuk Sitig, farmer, in the Ziliah 
Court, although the plaintiff assisted the duiendant in managing the ^ 
suit and lived with him : yet, through ignorance of the regulations, 
he neglected to insert his name in the petition; that the defend* 
ant in the year 1216, F. S., began to qoarrel with the plaintiff, 
and an order was passed by the Board of Cunimiseioners, upon a 
petition presented to them by the plaintiff for his shai;p of the 
zemindaree, that he (the plaintiff) should institute a suit in the 
Civil Court, in consequence of which order the present suit was 
instituted. The defendant, in rejoinder, denied the truth of the 
plaintiff’s assertion respecting the di\ision of the produce of the 
estate. He stated that Busawun Sing, the ancestor of the parties, 
who was proprietor of the talook Burdeha, and of the talouk Boon* 
dee, in pergunna Secnndar, seeing the number of his children 
and brothers, in order to settle their contentions, gave to each of 
his heirs one or two villages, and put them in possession of their 
respective allotments; that the village of Munbur in Burdeha 
and the mouza of Oudepore were given to the father of the 
plaintiff, and the talook of Boondee to the father of the defendant; 
other villages being given to the other heirs ; that in the year 1210, 

F. when Chiimiir ^ing, Runjeet Sing, and Busawun Sing, 
divided the tab ok Burdeha into three parts, the villages belonging • 
to that talook were taken from all of them; and the plaintiff being 
content with mouza Oodepore, which he then possessed, made no 
objection to the appropriatiom by them of mouza Munhor; that 
now the plaintiff sued fur possession of lands to which he had no 
title whatever; and in order to shew the futility of his claim, and 
the truth of the defendant’s assertion respecting the purtiti-m of the 
villages, the length of time during which the disputed prupeity had 
been in the defendant's possession was snfBcierit evidence, and 
moreover proved an insuperable bar to the present action. 'J hat if 
the plaintiff had a right to any part of the talook, wheii a suit was 
instituted by Sheik Nisar Ali against the defendant for possession 
of it, which suit was decided in favour of the defendant, the decree 
would have contained some mention of the plaintiff’s right; and 
finally, that as neither the plaintiff'nor his ancestors ever possessed 
any part of the disputed talook, the claim at present brought 
forward was nugatory and unworthy of attention. 

On the 11th of .May 1812, the case having been gone»through 
by the Acting Ziliah .fudge, it appeared to him that from the tes¬ 
timony of the witnesses, with the exception of two years, during 
which the father of the plaintiff was in possession, and since which 
thirty-five years had elapsed, the disputed talook was never in the 
possession of the filaintiff or of his father; and that consequently* 
the action could not be entertained. He therefore dismissed the 
suit with costs against the plaintiff, to be levied on any property 
which might be proved to belong to him. The plaintiff on this 
appealed to the Benares Provincial Court, and on the 27th of 
January 1819, the Fourth and Senior, Judges of that Court, in op¬ 
position to the opinion of the Second Judge, concurred in thinking 
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1823. thrt the time whi ’h had elapsed since any possession was proved, 

-and tins actinn h.id been instituted, was a sufficient bar to its 

DiiilWHnce admission ; and they therefore dismissed the appeal, affirming the 
Kii^itSin Judge ut ^liahabad of the llth of Mav 1815. 'I’he 

‘"S- in it<.th Courts were given against the appellant, to be realized 
from any prupetty he might be proved to possess. 

7'he appellant petitioned for the admission of a special appeal 
from this decision, in foimd pauperis ; and this was granted by the 
Cuuit of Sndder Dewanny Adawliit on the 29th of July 1820. 

'I he qfise was brought before the 'I'hird Judge (^. 'I'. Goad) who, 
after hearing the whole of the evidence adduced, recorded his 
opinion that the plea urged by the respondent as to the division 
ot' the property l)y Busawun Sing during his life time had not been 
proved, no mention of it even having been made in the reply of 
the defendant in the former case, in which the pluintifF was non¬ 
suited by tlie Judge of Allahabad ; and that the assertions of the 
respondei't, that nioiiza Oodepisre, which was in the possession of 
the appellant, was part of the property of Busawun >ing, had not 
been estiblished. On these grounds, and for the reasons given 
by tbe Second Judge of the Court of Appeal in his proceeding 
d..tsd the 12th of December 1818, (whi- h were in substance that 
the e.st.te had been admitted to be ancestral, that no division had 
been proved to have taken place, and that the fact of the name of 
the defendant alone being registered as proprietor could not affect 
■ the rights of the < ther putleedars or joint proprietors) he declared 
his judgment that the decisions of the /Allah Court of the 1 Ith of 
May 1815, and of the Benares Court of Appeal, dated the 27th 
of January 1819. should be resiAnded ; and that the appellant 
should obtain one third of the talouk of Boondee ; the respondent 
paying him the proceeds thereof from the time of his filing the first 
pet.t on which was nonsuited ; that is, from the filh of June 1808, 
up to the date of his receiving possession; and that the costs of 
the three Courts should be made pavable by the respondent 'I'he 
case was ultimately l^ronght forward before the Officiating Judge 
(W. Dorin) on the 20th of January 1823. His opinion was to the 
following effect: It appears that the respondent admits the dis¬ 
puted talook to have Peen the hereditary property of Busawun, 
the common ancestor of both parties. He has not sufficiently 
proved that the appellant ever received any compensation in lieu 
of his share of that property, or that he had forfeited his right to 
it; and as the territory of Allahabad ca'ce into the possession of 
the Company in the year 1210, F. S., and this suit was instituted 
in the year 1216, F. S., sufficient time has iii/t elapsed to render 
the suit of the appellant inadmissilile. On these grounds a decree 
was passed agreeablv to the opinion of the Third Judge, and the 
decisi )ns of the Zillah Court of Allahabad of the 1 Ith of May 1815, 
%nd of the Court of Appeal of Benares of the 27th of January 1H19, 
were resi mded. It was ordered, that the tespondeni should de¬ 
liver over possession of one-third of the talouk Boondee to the 
appellant, paying him the proceeds of the same from the time of 
his filing the first plaint, which was nonsuited, to the date of his 
entering on possession. The. costs of the three Courts were made 
payable by the respondent. 
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OUDAN SING, and TEJ SING, (a minor, through his guardi^h, 1823. 
the above named Oudan Sing), Appellants, 

versus 33rd. 

KANTH CHUND PANDE, (guardian .of Beiiareb Lale, a 
minor), and GOPAL CHUND, Respondents. 

THIS was an action first brought by the respondents, the In a case 
original plaintiffs, on the 9tli of June 1815, against the appellant wheremo- 
Tej'Sing, and .luwahir Sing a former defendant, in the 
Provincial Conit for 14,391 sicca rupees, 5 anas, on aiKount of and a bond 

a debt, with interest, lent on a deed of bye-bil-wuffa or conditional executed 
sale, and the amount of three times the rent of half the talook forthe pay- 
of Sultanpore, &c. as detailed in the plaint, and afterwards, 
agreeably to an order of Court under date the 20th of January legal rate 
1819, an amended plaint was tiled for the recovery of 18,169 of interest, 
rupees, 15 anas, on account of the value of the lands i» dispute ^*‘*f*^ . 
and the amount'of the debt. It was set forth in the plaint, that af"erw«rds** 
Jowahir Sing, pr<i|)rietor and Malgoozar of Dhoonee and other another 
villages in zillah Sarnn, borrowed of the plaintiffs the sum of 9,89b bond ex¬ 
rupees, in order to make an advance on account of the farm of 
Kiiliimpore Ilonnea and other niouzas, and for the purpose of 
defraying half the purchase money of talook Sultanpore, at an one-half 
interest of one per cent per mensem; that on the 2d of Poos 1817, per cent, as 
P. S., he gave t'» the plauitifi’s an engagement stating that they 
should retail), as a voucher of the above debt having been incurred, 
the papers relative to the lease of the farm of half Ruhimpore no part of 
■Rooiiea and Durieshpore Deara, and those relating to the purchase iheoriginal 
of half Sultanpore and Jeswuntpore Muhdawan, and that he, 
(Jowahir Sing) would repay the above sum with interest at the rate 
of one per cent per mensem in four years, and receive back the title though no 
deeds; that in case he should not be able to repay the money within illegal in- 
that time, he should lose the rights which accrued to him from those 
documents, and that the said rights should pass over to the reived.' 
plaintiffs ; that he would give the papers relative to the purchase of 
Sultanpore to the plaintifl's after registering them ; that accordingly 
when this was done he gave to the plaintiffs the title deeds relative 
to that property, together with the documents relative to the farm 
of Riihimpore; that in the year 1218 F. S-, he (Jowahir Sii)g)^after 
purchasing Diirveshpore iii the name of his father Munsa Ram, 
borrowed 1,800 rupees to pay for it; afterwards, in 1219,500 rupees 
to pay his rents, and also 335 rupees from the houses of Jeewiin 
Doss and Kaiitli Chund and the piaiotiffs ; and entered into a bond 
to pay those sums, together with those sjieciBed in the deed of con¬ 
ditional sale; that, after the expiration of the term agreed on, the 
plaintiffs filed a petition in the Patna Provincial Court (agreeably to 
tlie 17th regulation of 18i 6) for 18,159 rupees, 15 anas, the sum 
due to them on account of the deed of conditional sale, with interest; 
that oil the 8th of February 1814, the Judge of that Court caused 
a notice to be served on .lowahir Sing to this effect, that after a 
deduction of 315 rupees, which was over and above the sum 
specified in the written obligation, be should pay, within one year, 
to the plaintiffs, 17,824 rupees, 7 aiiae, or deposit the same sum in 
the Couit; on his failing to do which tb^'conditional sale of 
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9jltanpore should become absolute; that Jowahir Sing’s receipt of 

- this notice is among the records ot the Court; that he, nevertheless, 

Ondaii SiDg neither acted according tO' the rules laid down in regulation 1, 
•nJTeJ 1796, and 17. 1806, npr urged any excuse for not doing so; but 
Kanth * Oudan Sing, his brother, who still lives with him, although he 

riiiind had v^'ritten letters promising to pay the money, and had given, as 
Pundenod well as his father IVlunsa Kam, his testimony to the bonds entered 
another. jjy Jowahir Sing, filed two petitions in the above mentioned’ 

Court, one on his own part, and the other on the part of his sou Tej 
8ing, arminor, alleging excuses for not paying the money; that the 
Judge, after reading these petitions, refused to give possession on 
the strength of them, and ordered the plaintifis to institute a regular 
suit for the possession of the al)ove talooks, and that the claim 
of the plaintiffs therefore now was, that they might be put in 
possession of half of the talooks of Sultanpoor and Jeswuntp')re 
Muhdawan, in pergiinnah Shalipore Ummeer, and of the farm of 
half mouzas Ruhimpore lloonea, &c. thrice the jumma amounting 
to 3,984 rupees, or that they might recive the money due to them 
agreeably to the obligations executed in thjsir favour, and the 
account books of the houses of Jeewuii Doss, &c. with interest up 
to the 30th of Bysakh 1222, F. S. 

Oudan Sing, in reply, denied receiving the money, and executing 
the alleged obligations, as also having written the letters to the 
plaintiffs, promising to pay the money. He urged, that the deed 
‘ of conditional sale was exe<‘utsd in favour of Beharee tail, a minor, 
who could nut have paid so much money ; that the plaintiffs had 
also allowed it to escape them, that the name of Jowahir Sing in 
the papers relative to Sultanpore *ind the farm of Ruhimpore 
Roonea, &c. had been merely siib>tituted; that this therefore was 
an extraordinary case, where both the plaintiffs and defendants 
were substitutes fur others; that, moreover, the money mentioned 
in the document relative to Ruhimpore, was paid in the year 1216 
F. S., and the purchase money of half Sultanpore in Jeth 1216; 
that the deeds of sa'e were written in the same year,, and eight 
months before the second of Poos 1217, F. 8., the date of the 
acknowledgment brought forward by the plaintifis; that Jowahir 
8ing therefore could not have borrowed the money to make tiie 
advance abnvementioned; that the fact was, that he (Oudan Bing, 
the defendant) sent to Jowahir Sing different sums of mouev, to 
enable him to buy Sultanpore and Dhoomee, 6i(i. The mouev was 
sent in drafts from Chiiprah and Mourshedabad, and with this he 
bought the lands aliovementioned, as well as others in Sariin and 
behar; that it was most probable Jowahir Sing did not give any 
acknowledgment to the plaintiffs; that if he did so, hi must have 
done it with a view to defraud him (Oudan Sing), and to establish 
the right of property in himself, by making his own name appear as 
Jiroprietor ; that, however, the transaction was of no consequence, 
as the name of Jowahir Sing in the deed of sale was a siiiistitnted 
one, and as he (Oudan Sing) was the real proprietor of the lands, 
and had had possession from the time of the sale ; that moreover 
the purchase of Ruhimf)ore Roonea and Dnrveshpore Deara was 
conducted in the name of iVIunsa Ram, and that as the plaintiffs did 
Dot object at that time, they could nut uow bring forward a claim to 
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them: thdt besides, the obligation alleged to have been entered^ 
into by Jowahir Sing is for a debt, no mention was made in it of 
buying or selling; and there was, therefore, no reason for supposing 
it to he a deed of conditional sale, so as to come undei the 17th 
regulation of 1806; that the plaintifTs also afhrm that at the time 
of its execution, he (Oudan Sing) was at Moorshedabad,lrrom 
which place, after a few years, he returned to his own country; that 
it was then difficult to suppose that his name should have been 
affixed to it as a subscribing witness ; and that, finally, since the 
year r210 F. S., or during the last l i years, his affairs have been 
separated from Jowahir Sing’s, and that Jowahir Sing receives from 
him the sum of 20 rupees per mensem for his services. 

Tej Sing, a minor (son t<> Oudan Sing), in his reply, set forth that 
the obligation brought forward by the plaintiffs was null and void ; 
that his grandfather Munsa Ham bought Ruhimpore Roonea and 
Diirveshpore iJeara on the 22d o( Jeth 1218, from Mirza Imdad Ali 
for the sum of 16,001 rupees, and made over to him by a deed of 
hibb'i-bil-iwuz, or gift for a consideration, one-half share of the 
same in the year 1220 F. S., by right of which he is now in posses¬ 
sion of it, and has in his possession also the deed of sale under the 
seal of the Muf'tee and Register as they were given to him by his 
grandfather; neither Jowahir Sing nor Oudan Sing having any 
right to the property; that although the plaiutifTs, jointly with 
Jowahir Sing, may have forged documents, they cannot be con¬ 
sidered valid by the Court, nor in any way prejudice his (Tej Sing's) 
right. That if the documents were genuine, th»plaintii!s would 
have objected when Jowahir Sing received back the money ad¬ 
vanced on account of the farnf, and when his (Tej Sing’s) grand¬ 
father bought the land; and, lastly, that the demand of the plain¬ 
tiffs, which is grounded on the alleged obligation, is inadmissible. 
Jowahir Sing, in reply, denied having received the sum of 
335 rupees, part of the demand of the plaintiff's ; he affirmed that 
the plaintiffs had instituted a single suit on account of documents 
bearing dates of diflbrent months and years, m well as of the ac¬ 
counts of different mercantile houses, which have no relation what¬ 
ever to each other, which inode of proceeding was foriudden by the 
regulations: that he (Jowahir Sing) first received from Kanth 
Chiind Pande 5,000 rupees, in order to make an advance on ac¬ 
count of the farm of Ruhimpore Roonea and Durveshpore Deara; 
that in return, he executed a bond for 6,000 rupees, in the name of 
the father of Kanth Chund, in which was included a sum of 900 
rupees, which he before owed to Kanth Chund; that he bromised 
to pay two per cent interest per mensem ; and to that end entered 
into two separate agreements, the one to pay one per cent interest, 
and the other one per cent under the name of mihnutana ; that in 
part of this he had paid 600 rupees, and had also received from 
the same individual 300 rupees, in order to pay for the talool^ 
Sultanpore; for which debt he had executed an obligation in the 
form of a bond for the aggregate of the sums borrowed, and in¬ 
cluding interest to that date, altogether for 9,896 rupees, iu the 
name of Beharee l.all and Gopal Chund his sons; and a separate 
document for interest at half pen cent, to be considere'd as 
mihnutana; the creditor at the same time promising to ceturo the 
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1823. former bond, but as he did D(»t eventually return it, he (Jowahir 

. . Sing) only gave him the deeds relative to the advance on account 

Oadao Sing of Ruhinipore, &c. and none of the other papers mentioned in the 
Riid Trj obligation ; that afterv'ards, when Mirza Iindud All expressed to 
KHiftii"' ^ wish to sell the disputed lands, on the 22d Jeth 1218, F. S., 

Chiind (Jowahir Sing) boirowed 1,800 rupees from Kanth Chund on a 

Paode and separate bond, and agreed to pay it by other means, and bought 
another, the abovementioned mouzas in the name of his father Miinsa Kam ; 

that on the 30th Bysakh 1219, F. S., he again requested a loan of 
£00 rupees from Kanth Chund ; but after taking from him a bond 
for that sum, he (Kanth Chund) retained the money on account of 
the interest mentioned in the former bond as mihnnlan't, but that 
be (Jowahir Sing) received none of it; and that Kanth Chund gave 
him 3£ rupees, in order to enable him to have other d<’Cuinents 
drawn up; th.at these documents were prepared but not used ; that 
as to the assertion of the plaintitfs, that they had tiled a petition 
agreeably to regulation 17, 1806, and that a notice had, in conse¬ 
quence, been Lssued, he (Jowahir Sing) knew .nothing of it, nor how 
a receipt for it could have been produced in Court. 

On the 3d of Mar.-h 1819, the case was brought before the 
Provincial Court, and it was held by the Actina: Judge, that from 
the contents of the written obligation under date the 2d of Poos 
1217, F. S., it did not appear to be of the nature of a conditional 
sale, and that it could not have that ed'ect, because when Jowahir 
Singh borrowed money, entering into two new bonds fur the aggre¬ 
gate, the conditions of the fir>t bond became niodiHed, and the 
lands mentioned in the document (by regulation 17, 1806) could 
not be sold; that consequently'’the plaintiffs had no right 
whatever to the po.«$es$inn of them ; but that, from the documents 
and depositions, and the answer of Jowahir Sing, they appeared to 
be entitled to the money lent with interest; that although Jowahir 
Sing denied receiving a part of the loan, namcdy, 500 rupees, on 
account of one of the bonds ; and asserted that the piaintiHs took 
illegal interest, he nevertheless himself acknowledged that he had 
executed that bond, and the witnesses prove him to have received 
the money; that, moreover, it was by no means proved that the 
plaintiffs received, or that any mention was made of illegal interest; 
that, as appeared from the circumstances of the case, Ondan >ing 
was aware of the transactions carried on with the plaintiffs, he hav- 
insj been witness to two of the bonds executed by Jowahir Sing, and 
having written letters respecting the discharge of the debt due to 
them, and the lands bought by Jowahir >ing being iu point of fact 
Oudan Sing’s property and in his possession ; that it was just thit 
the money borrowed by Jowahir Sing to buv those lands shoti'd be 
paid by Oudaii Sing ; that, moreover, as the advance made was 
used in buying the above lands, they could not be released with¬ 
out the payment of the debt due to tlie plaintiffs. A de¬ 
cree therefore was passed, that Oudaii Sing should pay to the 
plaintiffs the sum of 12,198 rupees principal, and 11,980 rupees, 

£ anas interest, up to the date of the decree; in all 24,178 rupees, 

5 anas ; that in the event of his failing to do so, it should be 
realized in the hrst place from the sale of Sultanpore, and should 
any part remain unpaid after that sale, from the sale of Ruhimpoce 
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Hooneaand Durveslipore Deara. Tha costs were made payable bjf 1823> 
Oudan Sing. It was further provided, that should Jowahir Sing ' 

institirte a suit for his share, and a decree be given in his favour, OudsnSing* 
he would be liable to pay his share of the suni awarded by the decree «« ej 
in proportion to his interest in the property* and, on his ^ilure to 
do so, that Oudan Sing should be at liberty to sue him for the same. ci,und 
Oudan Sing appealed to the Court of Sudder Dewanny Adawlut, Pnade 
as also did 'I'ej Sing, his ward, through him. Jowahir Sing Kleda ^^****** 
petition praying that his name might be admitted as an appell^J^ 
also, but he neglected to attei»d the Court. Ihe case w®* bjou^t 
iinally to a hearing on the 23d ot January 1823, before the third 
and Officiating Judges (S. T. Goad and W. Dorin). All the papers 
having been read at different times, the opinion of the Court was 
finally delivered as follows: In the transaction between the pa^ 
ties an interest of one per cent was originally stipulated, and 
afterwards a separate obligation was executed for interest of eight 
anas per cent per mensem, under the name of mihnutana, in 
addition to the interest specified in the original bond, being more 
than is sanctioned by the 15th regulation of 1793 ; and by the 9th 
section of the same enactment, in the event of any underhand 
agreement being made to exact illegal interest and evade the 
regulation, on the application of the lender, no other order can be 
passed by the Judge than the dismission of his suit. Although the 
illegal interest may not have been received, the right ot the party 
stipulating to receive it, is nevertheless annulled by the stipulation; 
and in the present case, although no illegal interest may have been 
received by the plaintiffs, the reason of their forbearance is not 
apparent; and indeed, there is strong ground for suspicion, that in 
all the trans.ictions between the parties some stipulation for the 
payment of illegal interest was made, either by a separate bond or 
by a deduction from the sum alleged to be borrowed, or by some 
other means. As therefore it appeared that an underhand agree¬ 
ment had been entered into for the payment of more than legal 
interest, it was deemed unnecessary to enter into the question of 
the rights of the parties, and it was held that nO other order could 
be passed than the dismission of the case. On the above gromids 
the decision of the Patna Provincial Court, under date the 3d of 
March 1819, was reversed, and a decree was given in favour of 
the appellants. The costs of both Courts were made payable J>y 
the respondents. 
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1823. MUSSUMMAUT SIIUREEF OONISA, (Pauper), Appellant, 

. . . versus 

Fcb.5ih. MUSSUMMAUT KHIZUR OONISA KHANUM, and others. 

Respondents. 

Arcordin^ THIS action was instituted by the respondents in the Dacca 
totbeMoo- Coutt of Appeal on the 17th of September 1817, to recover pos- 
of one moiety of certain talooks situated in pergunna 
cannot Sh^ili^antiggur. &c. the triennial assessment of which was stated 
marry hia to be 7,001 rupees. 

wif) s Sts- 'fbe property, according to the plaint, left by the late proprittor, 
wife beiiiff Kdaynt Oollah Khan, who died in the year 1197, B. S., belonged 
alive; bin his heirs in the following prnportions : A one ana share became 
the second ihe right of Aineena Kluiiuim (one of tlie plaiotifTs) in virtue of 
ninniiiire jjgp l)eitig widow of the deceased ; a seven ana share, the right of 
validate the ^li Khan, her son, in virtue of his being son of the deceased; 

tiist, and a three and half ana share, the right of Khiziir Oonisa (another 
acrording plaintiff), in virtue of her being daughter of the deceased; and a 

ana share to Oomeid Oonisa, mother of Khizur Ooni- 
be'irs being Partly as d.'.wer and partly as inheritance, in virtue of her being 
a widow, widow of the deceased. The plaintiflr, Khizur Oonisa, kept her 
a mother, share along with that of her mother, in whose name the whole eight 
Xfer *tbc registered, and after whose death her own (Khizur 

property " Donisa’s) name was stibstituted in the Collector’s registry book as 
should be proprietor. The plaintiff, Ameena Khaniim, kept her share along 
made into with that of her son, Kurm Ali Khan, who was registered as pro- 
?vdiicb*^tbree ^1^® ‘ firer eight shares This Kurm Ali Khan died childless 

belong to unmarried, in the year 1222, B. S., and the plaintifts being his 

the widow, mother and his half-sister were his sole lawful heirs. Notwith- 
four to the standing this, a woman whose real name was Sooturee, who had 
and'^siir’to husband, and was li\ ing in a state of adultery with 

the half deceased, claimed his property as his widow, calling herself 

sister, SluiiCdf Oonisa, v^ereas, in point of fact, the only persons who had 
any legal claim to the property were the plaintiff's, his mother, and 
his half-sister. As the Ziilah .hidgu had put this woman into 
posses.sion by a snmmarv order, the plaintiffs now instituted this 
suit to recover their rights, 'fbedel'endaiit, Shureef Oonisa, replied, 
by stating that she had been duly married to the deceased Kurm 
Ali Khan, who had settled on her the sum of 600 gold moliurs, 
and 3,000 rupees as a marriage poitioii, and in lieu of that 
sum had conferred upon her a moiety <>f his landed property, con¬ 
ferring the ether moiety upon her si.ster Zeenut Oonisa, who 
however relinquished the gift by reason of her having no children ; 
that, previously to his death, lie liad bestowed the last mentioned 
moiety on Hingiin Khan and Rujuh Ali Khan, two minors whom 
he had affiliated, by reason of bis not having had any children, 
taking from them a diamond ring in consideration of the gift. And 
that although one of the plaintiff's (Ameena Khanum) was entitled 
to one of the shares left by Kifayut Khan, as being his widow, yet 
that she had sold that share to her son, and could therefore now 
have no claim to it. Th^ defendant, therefore, claimed the right 
of holding the contested land, one moiety as her own property 
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conferred on her by her late husband in lieu of dower, and tfte 18*3^ 
other moiety as guardian to the two minor donees. _____— 

'I’his case came to a hearing on the 13th of April 1820, before Muasum- 
the Senior Judge, and on an inspection o# all the proceedings and 
evidence adduced, he recorded his opinion that there appeared to ^ 
be two points at issue between the parties. * maut Khi- 

1st.—Although the execution of the deed of settlement inzurOonUa 
favour of Shu reef Oonisa had been established by the evidence, * 

the validity of that deed of settlement depended on the validj^^^j^T^ 
the marriage of Kurin Ali Khan to Shureef Oonisa, it being con¬ 
tended that this Kurm Ali had married her sister also, by name 
Zeenut Oonisa, at the period when both their husbands were alive. 

2nd.—Although a deed of gift had been drawn out in the 
names of Shureef Oonisa and Zeenut Oonisa, it becomes a question 
how far it should be held to be in force; as it appears from the 
evidence of the witnesses, that at the time of drawing out the 
aforesaid deed, Kurm Ali was frequently deranged from the effects 
of severe illness, and as afterwards they (the donees) both executed 
a deed of relinquishment in the year 1216, B. S., in the interval 
between that period and 1222, B. S., Kurm Ali retaining the entire 
management of his estate in his own hands, as far as regards the 
letting leases, the concluding sales, and the receiving rents. 

To elucidate these points, the following questions were referred 
to the Ofhciating Mooftee of the City Court, tlie law oiHcers of the 
Provincial Court being absent on duty at the time. * 

1st.—Should the deed of dower be held null and void in con¬ 
sequence of Kurm All Khan having married two sisters during the 
life of their husbands, or not ^ 

2nd.—Is the deed of gift drawn out in 1216, B. S., in the names 
of Zeenut Oonisa and Shureef Oonisa valid, notwitli'staiiding the 
subsequent renunciatioii of all claims founded upon such deed on 
the part of the donees, and the actual occupation and management 
of the whole property by Kurm Ali himself? 

3d.—Is the deed of gift in favour of Rajub Ali and Hingun 
obligatory, notwithstanding the illness of Kurm Ali at the time siuh 
deed was executed ? 

The reply of the Mooftee was to the following elFect: 

Dower is one of the conditions of marriage, and therefoiMB, on 
the completion of the marriage contract, is secured. In the case 
however of the marriage of Kurm Ali and Shureef Oonisa, the 
dower is not due, because the marriage itself was invalid. This 
defect in the contract arises from the illegality of mafrying the 
wife of another man without the certainty of a previous divorce, 
which, in this case, no attempt has been made to prove, nor even 
has such divorce been directly or incidentally alluded to. There¬ 
fore the settlement made by Kurm Ali on Shureef Oonisa is null 
and void. It is, however, necessary to enquire, what is the legrfl 
consequence of marrying two sisters, supposing no other legal 
objection to have existed. It is unlawful, however contracted, 
whether by one or two contracts, but as far as dower is concerned 
the cases are difiertnt. 1st, If a person has married two sisters by 
the same contract, both of them on the dissolution of the marriage 
are entitled to a dower proportioned to their rank {muhur-i-tnisul). 
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1823. or the stipulated dower, whichever is least. 2nd, If they are 
married by two separate contracts, then the first wife will receive 
Miissiim* a dower proportioned to her rank, or the stipulated dower, which- 
•”'*“****“' ever is least, on account of the dissolution of the marriage contract; 

second wife can obtain nothing, on account of the invalidity 
mailt kill- of her marriage contract. Thus the previous marriage of the former 
snr Ouniss wife was valid, but becomes invalid by the supervention of the 
KlialiV.,, ._"^ond marriage; and in an invalid marriage, a dower proportioned 
auu 01 crs. rank, or the stipulated dower, wliichever is least, is obli¬ 

gatory. Hence, on this supposition, Shureef Oonisa is entitled to a 
dower proportioned to her rank, or the stipulated dower, which¬ 
ever is least, and Zeenut Oonisa can claim nothing. I'he deed of 
gift of Kurm Ali, in the names of Rujub Ali and Hingnn Khan, is 
legally a deed of sale. The granting possession of propeity, with¬ 
out a consideration, is gift; upon a consideration, is sale in ali its 
properties; upon a conditional consideration, is a gift in the 
first stage only, that is, before the consideration for which the gift 
is made, has been received. 'I'his deed of gift'is however npon an 
absolute, not a conditional consideration, and therefore it is legally 
a deed of sale, and a deed of sale is annulled by the accident of 
death ; and consequently this deed of gift, which in the eye of the 
law is a deed of sale (supposing one of the donees to be dead), is 
annulled. 

, From the above fiitiva it did not appear that any opinion had 
been given as to the validity of the deed of gift in favour of 
Shnreef Oonisa; but as it was evident that the deed of gift was 
never acted upon, that shureef Ooiii^ hud never taken possession 
of the property under it, but that, on the contrary, all claim to it 
had been renounced by her, it did not appear necessary that the 
law officer should be firrther consulted on this head. It appeared 
however requisite to enquire more fully into the following points: 
Wheiher Shureef Oonisa’s husband was alive at the time that 
Kuini A/i brought her from her father’s house, or any other place ? 
What was the state oY Kurni All’s mind at the time of his execut¬ 
ing the deed of gift in the names of Rnjub Ali and Hingnn Khan, 
and immediately before his deith, and also how many days elapsed 
between the execution of the aforesaid deed and the death of 
Kurm Ali? What e\idence had been adduced to prove the actual 
existence or death of Hingnn Khan, Mhom the plaintiffs allege to 
be dead, and the defendants allege to be yet living ? 

As to t^ese points, it appeared from the plaintitf ’s evidence, that 
Shureef Oonisa was sold by her father, in liaitool, to one Dhoolee 
a prostitute; that while with her she prostituted herself; that 
Kurm Ali took her from thence during the life time of Birmuollah 
her husband; and the husbands of her three sisters had not 
^verally divorced them; that one or two months previous to his 
death, Kurm Ali was in a precarious state, and frequently insane ; 
and that he was ill six months before his death ; and that Hingun 
Khan died in 122.3. 

On the other hand, it appeared from the evidence of the defend¬ 
ant-!, that Kurm Ali brought Shureef Oonisa to his house one day 
before their marriage ; that the deed of gift was drawn out in the 
names of Rnjub Ali and Hingun, when Kurm Ali was in a per- 
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fectly sane state; that the property had actually been ceded to the 1823 . 

donees, and was managed by Shureef Oonisa; but nothing was - - 

stated clearly as to whether Hingun was at that time living or Mii8SDm> 
dead. * maut Shu* 

Oil considering the above summary of the evidence, it 4**^ ^ua- 

seem necessary to vary the questions before proposed to the gal„^gut 
Mooftee, or to make any further reference on points of law. In Khiaur 
consideration, however, of the objections urged by the defendant 
to the futwa, and in order to ascertain its accuracy or oii^0in^ Md*othrts 
from the law oflicers of Sudder Dewanny Adawlut, a copy fff it was ^ 
submitted to that Court; but as the Senior Judge of the Provincial 
Court had himself expressed no doubts as to the accuracy of the 
opinion, and only one of the parties had objected to it; and as it 
appeared that no question had been put to the Cazee of the 
Provincial Court, the Dacca Court were informed in reply, that 
according to section 4, regulation 2, 1798, it was unnecessary to 
consult the Cazee of the Sudder Court; but if the Senior Judge 
himself had any doubts respecting the answer of the Mooftee of 
the City Court, he should consult the Cazee of his own Court: and 
in rase of his opinion proving unsatisfactory, ultimate reference 
might be made to the law oflicers of the iSudder Dewauny 
Adawlut. 

On receipt of the above reply, the Senior Judge deeming it 
unnecessarv to postpone any longer the recording of his opinion, 
proceeded to give judgment in favour of the plaintiHs, observing 
that they alone appeared entitled to the property of Kurm Ali in 
right of inheritance, observing; that it would have been necessary 
to enquire (»f the law ofH<'ers to what share of the property each 
of the plaintiils were entitled, had not this necessity been super¬ 
seded by the circumstance of Aineena Khanum having presented a 
petition, stating that she had resigned to Khizur Oonisa her share 
(as wife of Kifavut Khan, father of the deceased Kurm Ali) of one 
ana share out of the moitty claimed ; and whatever other share 
might be adjudged to her ont of the remaning seven anas, in 
proof of which she filed a deed of gift to that effect. It was 
therefore ordered, that Khizur Oonisa should be put in possession 
of the entire property claimed in the plaintiff's petition, and that 
the defendant should pay all costs of suit. It was declared, how¬ 
ever, that in the event of Ameena Khanum having other heirs, this 
decies should not be construed to affect their rights. 

An appeal was preferred from this decree to the Court of Sud¬ 
der Dewanny Adawlut, and the case was first heard by tfie 1'hird 
and Officiating Judges (S. T. Goad and VV. Dorin) on the 16‘th of 
November 1822, to whom it appeared, from the evidence adduced, 
thatShijreef Oonisa was the legal wife of Kurm Ali, that the evi¬ 
dence brought forward to prove the sale of her by her father, after^ 
her marriage, to a prostitute, and her own prostitution, was wholly 
insufficient; whereas, that adduced on the opposite side to prove 
her marriage, and the settlement made upon her at the time, of 
a sum equivalent to 11,000 rupees, was in every respect deserving 
of credit; that all that was brought forward to prove the deed of 
vgift (i. e. the deed of gift upon a consideration drawn out iu 1216 
B. S., in favour of Shureef Oonisa) was entitled to belief, and undejir 
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that she accepted one moiety of the property, the value of which 
is about 7,000 rupees, in lieu of her Bxed dower or 11,000 rupees; 
that the deed of gift of the other moiety in the name of Zeenut 
Oonisa had by the confession of the appellant been resumed. The 
subsequent deed of gift alleged to have been drawti out by Knrtii 
Ali a short time before his death in favour of Rujub Mi and Hin- 
giin Khan, whom he had affiliated, had not been registered; and 
dt^i^roofs of its validity did not appear to the Court sufficiently 
str^g. ^The statement of the appellant that Anieena Khanum 
had sold her share of one ana in the estate left by Kifayut Khan, 
to her son Kurm Ali. rested solely on the evidence of witnesses, 
and was supported by no document whatever, and therefore 
Ameena Khanum had an undoubted claim to that one ana share. 
It was determined therefore, that after the subtraction of this one 
ana share for the aforesaid Khanum, and of one moiety of the 
property for Shureef Oonisa in virtue of the deed of gift in her 
name, the remainder of the estate of the deceased Khan should 
be divided among his heirs. As, however, it appeared that Shureef 
Oonisa and Zeenut Oonisa were own sisters, and that the latter was 
married to Kurm Ali by a separate contract, subsequently to his 
marriage with the former, it seemed necessary to put seme ques¬ 
tions to the law officers, and the trial was therefore adjourned. 

On the 25th of January, a petition of Ameena Khanum, 
respondent, was presented by her Vakeel, setting forth her renun¬ 
ciation of the deed of gift, stated to have been drawn out hy her in 
the name of Khi/ur Oonisa, alleging the above deed to have been 
a forgery, and praying that her claims on the contested property 
might be awarded her. 

The following were the questions propounded t > the law officers 
of the Rudder Dewanny Adawlut: 

On the supposition that Kurm Ali married Shureef Oonisa, and 
afterwards Zeenut Oonisa her own sister, notwithstanding the 
defect in the second marriage contract, is the Hrst valid, and is the 
dower recoverable^ 

If a Moosulman dying leave a wife and mother, and an half 
sister, how should his property be divided, according to the law of 
inheritance ? 

On the 15th of January, the following answers were received : 

Kurm Ali having first married Shureef Oonisa, and afterwards 
Zeenut Oonisa, own sister of Shureef Oonisa aforesaid, legally, the 
marriage of Shureef Oonisa, which was of a prior date, is valid, and 
renders the dower obligatory, and the marriage of Zeenut Oonisa, 
which took place subsequently, is invalid, in consequence of the 
previous marriage of the former sister. No defect however arises 
in the first marriage from the invalidity of the second; and now 
that the aforesaid Khan is dead, in consequence of his decease, 
the whole dower of Shureef Oonisa is claimable out of his property. 

By that mode of increase termed (aMZ)the property of the afore¬ 
said deceased Khan should be divided into thirteen parts, three of 
which belong to liis widow, four to his mother, and six to his half 
sister. 

The case was brought to a final hearing on the 5th of February 
1823, and judgment was passed by the Officiating Judge singly; 
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Ihe Third Judge, who had joined him in the former stages oi^the 1823. 

proi'eeding, having died in the mean time, since the questions had —..- ■" 

been referred to the law officers. The decree of the Provincial Mussom- 
Courtof Dacca, dated the id of June J820, was held to require 
amendment, and it was adjudged, that of the contested eight ana „,Mugsani* 
share, one ana belonged to Ameena Khanum, and se^en were maut Kbi- 
the property of Kurni Ali deceased. Out of these seven anas, a ^.ar Ooniaa 
three and half ana share was awarded to Shureef Oonisa^^fl<f^^^*|i| |^ 
liquidation of her claim of dower, by virtue of the deed of 
the remaining three and half ana share, it was declanfOTshould 
be divided among his heirs. In order to adjust this division, the 
above questions were put to the law officers, and from their 
answers, it appeared that the property of the deceased Khan, that 
is, the .remaining three and half ana share, should be divided into 
thirteen portions, three of which belonged to Shureef Oonisa the 
widow, six to Khizur Oonisa Khanum the half sister, and four 
to Ameena Khanum the mother of the deceased. Under these 
circumstances, in consideration of the resolution entered into in 
conjunction with the late Third Judge, on the 16th of November 
1822, the futiua of the law officers of the Court, and on the 
authority of the decree in the case of Gurah Chand Mookerjea 
versus Ram Lochtin Mookerjea, dated the 8th of January 1820, 

(u hich case, in consideration of its having been investigated and the 
decision determined on, before a full Court, was concluded before 
Mr. J. H. Harington, the First Judge, alone) a final decree was 
passed amending the decree of the Provincial Court of Dacca, 
dated June 2d, 1819, in the manner following: Of the eight ana 
share in dispute in this case, a one ana share was adjudged to 
Ameena Khanum, and a three and half ana share to Shureef 
Oonisa, and the remainder to be divided according to the award of 
the law officers between Shureef Oonisa wife, and Khizur Oonisa 
Khanum half sister, and Ameena Khanum mother of the deceased 
Khan ; and it was ordered that the several parties should be put 
into actual possession of these their several and respective shares. 

Mesne profits were made payable by the respondents, and costs by 
the parties respectively (a). 

(a) This jiiilgment wns subsequently reviewed on tlie ground of its having 
been pHS.sed liy a single Judge, and it was amended on tbe 25tli of AiifAiat 1824, 
by tbe Officiating Chief Judge (J. IL Harington), the Second Judge (C. Smith), 
mid the Fifth Judge (W. B. Martin). It was held that the deed of gift, in lieu 
of dower, alleged to have been executed in favour of Shureef Oonisa, had not 
been siiffieicnlly proved ; and after deducting from the estate the Sum of 11,000 
rupees, to be given to that individual as the sum actually settled upon her by 
Kurin Ali as her marriage portion ; it was ultimately decreed that tbe remainder 
of the property should be distributed among her and the other lieirs according 
to the laws of inheritance. 
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^823. QUMUR OODEEN, and others, Appellants, 

---- versus 

Marcliisth. MUDAR BUKSH, and others, Respondents. 

Cisim to THIS was a suit instituted in the Furruckabad Zillah Court, on 
seithfnienr September 1816, by Sheikh Busharut Oollah, from 

miidebjr whom the respondents inherit, against the appellants, to recover 
possession, and have his name registered as proprietor of mouzas 
'lector ^6i;^tpooree and Ueurajpoor, and I'uruf Kuddumpoor Rusoolabad 
mnciiunof perfu«na bhojpoor ; suit laid at 1,053 rupees, the amount of 
the Bo;ird annual assessment. 

of Revenue The plaint set forth that the above mouzas constituted a part of 
it^a°*r'* ’ P*<***^*ff’s sternindaree, and that he had from time iinmemo- 

ing that the been in p.'issession of them, and paid the revenue up to the year 

claimant’s 1’217, F. S., that, in consequence of a drought and the heaviness 
ancestor of assessment, he entrusted them to the charge of his surety. Moo- 
had been humiiiud Ali Khan, at the beginning of the year l'il8, F. S., and 
sion^^as^^far- Cawnpore to seek fur subsistence ; that during his absence 

merooly, the defendants, through the connivance of the nflicers of Govern- 
and claim meat, effected the registry of their own names as proprietors of the 
been*ay*"^ zemindarec, and obtained possession. The plaint proceeded to 
vanced un- tbat the piaintifl' had brought the present action in cunse- 

til eight qlienee of having been referred to a civil suit on attending at the 
years after Collector’s office in conformity to the order of the Board of Com- 

the conclii- inissioners, for the purpose of having his name entered for the 
Sion of that , ^ ‘ ® 

acttleincut. nbove villages. 

The defendants in answer denied the plaintiff’s claim, and stated 
that the villages in question were their hereditary estate, and 
had for a long time been in the possession of themselves and their 
ancestors; that for several years the mouzas composing their 
zemindaree had been united in the settlement with certain villages 
attached to the estates of other zemindars; that in consequence 
of disputes between them (the defendants), the plaintiff and the 
other zemindars abo\e alluded to, about a separation of the 
villages, Mr. Graham, the Collector, had declared “ that the first 
settlement made by him in the year 1210, F. S., was a temporary 
'one; that a separation of interests in the zemindaree could not 
then be determined, but that the settlement must be regarded as a 
moostdjuree only;” that, accordingly, they considering it unad- 
visable, as theirs was an ancestral estate, to apply for a moostnjvree 
tenure, or to have their names registered as farmers, petitioned 
for it undA' the name of Sheikh W'ulee Moohtimmnd, a stranger, 
became securitv for it themselves in the Collector’s office, obtained 
possession, and continued to pay the revenue till the end of the 
year 1213, F.S.; that in 1214, a settlement was made with the 
plaintiff for all the above villages during their (the defendants) 
absence; that in 1216, F. S., the time of the third settlement, 
when the Collector transmitted to the Board the sunnuds of their 
aiicestral zemindaree, as produced by them for the purpose of ob¬ 
taining possession of the above villages, and the other proofs which 
they had brought forward to establish their right; the Board of 
Commissioners being satisfied, on reference to such proofs, of the 
right of the defendants, annulled the second settlement, which had 
fraudulently been made with the plaintiff, and ordered the Collector 
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to receive proposals for a new settlement from the proprietoA; 1823. 

that accordingly the Collector, in the year 1217 F. S., made a ———— 
separate settlement with them for the mouzas in dispute, their Qntnnr 
rights thereto having been investigated and estabii^hed ; that the 
above settlement, as well as the fourth, which took place jn the Afudar 
year 1220, F. S., was made in their (the defendants) names, and Bnksh ud 
was approved of by the Board, and that had the plaintift’really 
possessed any just claim to the property, he would nut quieth 
have allowed eight years to elapse without suing. 

Wulee Oollah, and Ameer OoUah, alias Uulloo, predSnted a 
petition at this stage of the proceeding, stating that Moojeeb 
Oollah, their father, and the plaintiff’s own bruther, were entitled 
to an equal share of the property left by their grandfather, Iradut 
Oollah; that the above property had not been divided between 
their father and the plaintiff, who had forcibly ejected them from 
a dwelling house which was joint property, and that the plaintiff 
was entitled to sue for only half of the estate now claimed by him. 

One Htissun Buksh also presented a petition, stating that he was 
co-sharer. On the 23d of May 1818, the Acting Judge of the 
Zillah, in deciding the cause, observed, that it appeared from the 
documents and evidence adduced in the case, that half of mouza 
Kuddumpoor, and the whole of mouzas Deorajpoor and Bukht- 
pooree constituted the zemindaree left by the late Iradut Oollah, 
the ancestor of the plaintiff; that the plaintiff was not entitled, 
as he represented himself, to succeed as proprietor to the entire 
estate, for there were other heirs of the deceased; that although 
it appeared that the plaintiff was seized of the villages in dispute, 
as well as of certain others, atkhe time of Iradut Oollah’s death, 
yet it was not clear whether he obtained possession of these 
villages by means of collusion with the proprietors, or in the 
exercise of his duties as Chowdhree, and that the plaintiffs state¬ 
ment, with regard to a division of the villages having been made 
between each of the sons and heirs of the late Iradut Oollah, had 
not been pr')ved by the papers of the case. {1^ therefore passed 
a decree awarding to the plaintiff and the other heirs possession of 
the estate in dispute, and making the costs payable by the 
defendants. 

I'he defendants appealed to the Bareilly Provincial Court. 

Sheikh Bnsharut Oollah was succeeded on his death by Mudar 
Buksh and Nusrut Oollah, his sons, and Ghous Buksh, Nubee 
Buksh, and Duleel Oullah his co-sharers. On the 27th of July 
1819, the Fourth Judge of the above Court confirmed the decree 
of the Zillah Court, and dismissed the appeal with costs. 

The appellants preferred a petition for a special appeal to the 
Court of Sudder Dewanny Adawlut which was allowed, on the 
grounds that the report of the Cnnoongoes of the pergunnah was 
favourable to the petitioners ; that the settlement in the year 1217 ’ 

F, S., was made in conformity to the order passed by the Board 
of Commissiomei-s, after having seen the sunnuds of the petitioners; 
that a period of eight years had elapsed from the date of that 
settlement to the institution of the present suit, during which time 
the petitioners were iu peaceable and updistiir.)ed possession of the 
villages in dispute, aod that the Zillah Judge (who passed a de- 
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ci^ee in favour of the plnintilT, as heir of the late Iradut Oollah) had 

-^ stated in his decree, that although it appeared from the papers of 

Qiimur the case that the plaiiUitf was seized of the villages in dispute as 
well as of certain others*, at the time of Iraflut Oollah’s death, it 
Mudar *"* clear whether he had obtained possession of these villages 

Biikshand by collusion with the proprietors, or in the exercise of his duties as 
others. Chowdhree. 

j 'Taj Oodeen, one of the appellants, was succeeded on his death 
' son Qiimur Oodeen. 

Th^^'‘cause came to a hearing before the Fourth Judge (W. 
Dorin) on the 5th of February 1823, who recorded his Judgment 
to the following effect : 

The right ot Biisharut Oollah, the original plaintiff in this case, 
and of his siirressors the present respondents, to the villages in 
dispute, has not been satisfactory established either by the testi¬ 
mony of witnesses or the ducumeritury evidence )>roduced by 
them, it is clear, however, that the above villages as well as 
certain niou/as attached to the estate of other persons, were united 
with thetalook of Biisharnt Oollah, a Chowdhree of Bhojpoor, who 
had no kind of proprietary right in the zemindaree, but was 
merely a Malgoozar or farmer. The pottah granted in the name 
of Iradut Oollah, father of Dusharut Chowdhree, for fourteen 
mouzas de.signated as zemindaree Kuddumpoorah, &o. which has 
been produced by the plaintiff, is not of itself suflicient to establish 
■ his I'Uht as proprietor of the villages annexed to his talook. 
'llie deeds of sale produced by the plaintiff to prove his right as 
purchaser are not admissible, no mention having been made of 
sui h documents in the original plaiK-t nr replication. The plain¬ 
tiff at that time had probably never thought of such things ; but 
it is very e.vtraordinary that hie should have allowed eight years to 
elapse from the settlement concluded in the year 1217 F. S., with¬ 
out suing. The defendant’s witnesses moreover have deposed to 
the villages in dispute being their ancestrel property, and it appears 
besides, from the proceedings of the Collector, that the report of 
the Canoovgees and principal inhabitants of the pergunnah was in 
favour of the defendants; and that the Collec tor, on the authority 
of that repent and of the documents produced by the defendants, 
made a settlement with them with the sanction of the Board. 
Accordingly, with the concurrence of the Second Judge {C. Smith), 
the dec^rees of the Zillah and Provincial Courts were reversed, and 
the respondents ordered to restore the land.s in dispute to the 
appelKahts with mesne profits for the period of their dispossession, 
and to pay the costs of ail three Courts. The appellants names 
were directed to be registered as proprietors in the Collector’s 
ciffire. 
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KIRTNARAIN DAS, and others, Appellants, 
versus 

RAJKOOMAR R4l, and others, Respondents. 


] 823 . 

MarcblAtb. 


THIS was a suit instituted in the DafCct Provincial Court (with tb»t 
the permission of the Sadder Dewanny Adawlut because thejands > 

in dispute were situated partly in Zillah Backergunge and paitly notbarthi/ 
in Dacca Jelaipore) by the appellants against the respondents, on righttoa 
the 19th of April 1816, to have divided oft' and obtain pa8ses8i^''^ff“*’*^ 
of a three ana, four gunda share of pergunoa 

Suit laid at 384 rupees, three times the annual assessment. several 

The plaint set forth that the above share was the anrestrel proprietors 
property of the plaintifts and of the defendants, Rajkishwor and which 
Isworchund, that it was recorded in the name of Kuhee Seekhur 
Jadoo Indur, and was an undivided estate held by the sharers in rateen- 
coparcenary: that afterwards, at the decennial settlement, no gagements 
partition of the lands took place, but the name of Kubee Seekhur 
Jadoo Indur was erased, the whole annual amount ofjumm i divided ■ 

into two shares, namely, one of 162 rupees, which was registered in though 
the name of Rughoo Ram .Vlujmooadar, as belonging to the plain* 8uch^hare8 
tiffs, and another of 222 rupees, which was recorded in the name 
of Kishenchunder Mujmooadar as the share of the defendants; gcmgHy. 
that separate engagements were executed for them in the Collec- separated, 
tor’s office at Dacca Jelalpoor; and the revenue of part of the 
lands collected jointly and of part separately; that the plaiutills 
who by the division of the sudder jumma were entitled to a six 
ana, fourteen gunda share, presented a petition in 1218, B. 8., to 
the Collector for a partition of the lands in proportion to the above 
share of Jumma, and that an htimeen was appointed, who made a 
measurement of the lands. That, in the meinwhiie, the Board of 
Revenue passed an order on the petition presented by the plain- 
tift's sharers, declaring that a division of the lands could not be 
sanctioned unless effected with the consent of both pirties, or by 
the order of a Court of Justice. The butwurah was accordingly 
suspended. The plaintifts therefore now sued*the two defendants 
and Rajkooniar Rai, who had bought the share from the purchaser 
at public sale. 

Rajkishwor and Isworchtiud stated in reply, tint the above 
share was never recorded in the C'ollector’s office in the nam^ of 
Knbee Seekhur Jadoo Indur, nor were the plaintifts the heirs of that 
person ; that the above perguiina was distributed among twenty- 
six persons; that the jumma of each of their portions was separate 
and distinct before the accession of the Company to the Dewanny; 
and that, at the close of the decennial settlement, each had 
executed a separate engagement for his respective puition. 

Kajkoomar Rai stated in reply, that in the year 1203 B. S., he 
purchased from Beneepershaiid Sookhul, the purchaser at public ^ 
auction, one quarter of the jumma standing in the name of Kisheii- 
pershaud M ujmooadar, was in enjoyment of it, did not pos3es.s any 
lands in conjunction with the plaintiffs, and had nothing to say to 
their claim. 

In conformity to the order passed by the Sudder Dewanny 
Adawiut, on the report of the Judges of the Pcovincial Court, thta 
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c^use was transferred for decision to the Jelaipoor Zillah Court, 
as it appeared that the greater part of the disputed lands were- 
situated in that district. 

On the 4th of December 1818, the Zillah Judge dismissed the 
claim with costs, on the' ground that the parties had been without 
dispute in peaceable possession of their respective shares for twenty 
years, namely, from the beginning of 1198 B. S., the period 
of the decennial settlement, till 1218, the date of the plaintill's 
.petition for a butwarah^ and as the plaintiffs had not sued within 
'tlW‘-;»rescribed period to eflect an equal division of the estate, the 
preset action was contrary to the regulations, and therefore not 
cognizable. 

On appeal to the Dacca Provincial Court, thte Third Judge, in 
passing judgment, observed that the above pergunna was onginally 
recorded in the names of five persons, subsequently, however, 
at the decennial settlement, it was divided ainOng twenty-six 
zemindars, and as each proprietor h.ad executed a separata 
engagement for the jumma of his share, he was of opinion that it 
was a divided and not a joint estate ; if it was an undivided one, it 
was strange that nearly twenty years should have been allowed to 
pass withbut a petition being preferred fur a partition. He there¬ 
fore affirmed the Zillah Court’s decree, and dismissed the appeal 
with costs, on the I7th of January 1820. 

The appellants preferred a petition for a special appeal to this 
Court, which was allowed, on the ground of its appearing from the 
contents of a letter from the acting Collector that the lands them¬ 
selves were not divided, although the engagements executed for 
them and the settlements made in the Collector’s office were sep-a- 
rate and distinct, and because one”of the reasons for dismissing 
the claim, stated in the decree of the Zillah Judge, which was 
confirmed by the Provincial Court, namely, the lapse of twelve 
years before the institution of the present suit, appeared to the 
Court to be contrary to the spirit of the regulation. 

The case came to a hearing before the Second Judge (C. Smith), 
who observed, that^he separation and division of the lands belong¬ 
ing to the respective shares of Rajkishwor and others, and 
Kirtnarain and others, had nut been proved; that the respondents, 
after the issuing of the proclamation notifying that Kirtnaraia 
Da,s and others had petitioned for a division of the estate, had not, 
within the period prescribed, shewn cause why such division should 
not take place as required by section 4, regulation 19, of'1814, and 
that the lapse of time did not affect a case of the present nature; 
for these reasons he was of opinion that a division was allowable 
tinder the regulations. He further stated, that the public sale in 
the month of Jeth 1203, B. S , of one fourth of ihe jumma belong¬ 
ing to the share of Kishenchunder Mujinooadar, and which was 
purchased by Beneepershaud Sookhul, did not bar the division 
claimed by the appellants, inasmuch as that fourth was sold 
as a parcel of joint and undivided property, as appeared from the 
evidence adduced. 

With the concurrence therefore of the Third Judge (J. Shakes- 
pear), who, after an attentive consideration of the papers and 
circumstances of the case,’agreed that no regular division of the 
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lands in question had ever taken place, the decree of the tyo 
lower Courts were reversed, and the claim for the division of the 
lauds belonging to both shares decreed in conformity to the 
provisions of regulation 19, 1814. 

The costs of ail three Courts were madTe payable by the respon¬ 
dents. * • 


KHAJA NEEKOOS MARCAR, Appellant, 1833. 

versus - 

RAM LOCHUN GHOSE, Respondent. Marchsoth. 


THIS was a suit instituted by the appellant in the Mymunsing Adepen> 
Zillah Court against the respondent, on the 13th of August 1813, 
to assess at 499 rupees, 8 anas, mousas Hooseinpoor and 
rumpoor, comprised within a moiety of pergunna Ruttiirnshahee. had been 
The plaint set forth, that Soobharam Ghose, the defendant’s frranted by 
father, obtained a sunnud for the village in dispute, as a dependant former 
taleok, subject t» a trifling assessment, enjoyed possession for some toTolTit^ 
time, and paid rent at a rate nut permanently fixed; that when the ai a fixed 
above share was publicly sold and purchased by Kaiee Pershaud rent, but 
Moonshee, Soobhararn Ghose would not come to a settlement *** 
with him for the rent, but brought an action against him on the within 
plea of his endeavouring to extort excessive assessment, with a twelve 
view to compel the proprietor to confirm the small rent at which ye"r8 he- 
he held the talook; that on his claim being dismissed, he appealed decennial 
to the Judge, and the plaintiff having bought the above share getilcmunt 
from the purchaser at public, sale, succeeded him as respondent held liable 
in the cause. The plaint proceeded to state, that as the Judge had increase 
referred the plaintiff to a cini suit to fix the jumma, and Soobha- ^g*^^**’ 
ram Ghose had been succeeded on his death by the defendant in the preLnt 
the possession of the villages in question, he*had deemed it neces- proprietor, 

sary to sue that individual with a view of setting the question at though not 

auction 

The defendant allowed judgment to go by default. purchaser. 

On the 19th of June 1819, the Acting Judge, in deciding this 
case, observed, that it appeared from the decrees passed by the 
Provincial Court, the Judge, and the Second Register, on the 
subject of fixing the jumnw, and which had been filed by the 
plaiiitifl'’s Vakeel, as well as from section 2, regulation 8, of 179.3, 
that the talooks of such talookdars as had nut held their lands at a 


fixed jumma for twelve years previous to the decennial settlement, 
could not be considered mokurreree tenures, and from the provi- 
siuns of regulation 44, of 1793, (which was not rescinded till 18124, 
that the jumma of no talook could be fixed for a term exceeding 
ten years; that under the sunnad granted for the defendant’s 
talook in the year 1192, B. S., it was not held for twelve years 
before the decennial settlement, nor did it appear from the papers 
produced from the Collector's office, or otherwise, that the^umma 
of the above talook was fixed and unchangeable. 
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1823. , He therefore passed a decree ordering the defendant's talook to 

-- be measured and assessed, in conformity to section 12, regulation 

KlmjaNee- 5, of 1812, and making the costs payable by the defendant. 
koo8 Mar- 7 '|,g defendant appealed to the Dacca Provincial Court, and 
Itam Lo> the First and 'Ihird Judges of that Court 

cLuuGliuse. passed a decree to the following effect: 

As the sunnud granted to the appellant’s father, declares that 
more than 121 rupees should not be demanded from the taloukdar, 
was invested also with the power of transferring the lands 
by^W^ or gift, and as the said sunnud had been filed in a 
former suit long before the respondent’s purchase, its provisions 
were valid aud binding; and consequently the talook should be 
considered a mokurreree tenure, according to the 49th section of 
regulation 8, 1793; and not affected by the provisions of section 5, 
regulation 44, of 1793, which enactment only relates to purchases 
at public sale. The five years accounts produced by the res¬ 
pondent were not held to be sulficient to prove that the jumma of 
the talook in question was not fixed or liable to increase or 
diminution. The Provincial Court therefore ordered that the decree 
of the Acting Judge should be reversed, and that the respondent 
pay the co.<its of both Courts. 

Khaja Neekoos Marcar presented a petition for a spec ial appeal 
from the above decision to the Sudder Dewanny Adawlut, which 
was allowed on the grounds of the orders passed on the 2oth of 
• May and 24th of June 1820, in the case of the present appellant 
Khaja Neekoos, versus Nubkiswor and others, respondeitts, and 
because it had not been proved that the respondent was in 
possession previously to the year 119^, B. S. The case came to a 
hearing before the Second Judge (C. Smith) on the 4th of March 
1823, who recorded his opinion, that the mokurrerte sunnud filed 
by the respondent for the talook of inouKas flooscinpoor and 
Barumpoor in pergunna Ruttenshahee, dated the 1st of Sawnn 
1192, B. S , had not been authenticated; that even if it had, it 
would have been insufficient, under the existing regulations, to 
prove the mokurreree tenure, because the person who granted it 
was dead, his zemindaree had passed into other hands, and the 
pottah was only dated six years before the decennial settlement. 
For these reasons, and on the grounds stated in the decree passed 
in the cause of Khaja Neekoos Marcar, appellant, versus Nulikis- 
wor and others, respondents, above adverted to, he considered the 
judgment of the Acting Judge to be correct and proper, and the 
reversal o/it by the Dacca Provincial Court to be unwarranted liy 
the circumstances of the case. 

With the concurrence therefore of the Third Judge (J. Shakes- 
pear), the decree of the Provincial Court was reversed, that of the 
Acting Judge affirmed, and the costs of all three Courts made 
payable by the respondent, who was ordered to pay to the appellant 
rent for the talook in dispute from the year 1225, B. S., according 
to the pergunna rates. 
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MUSSUMMAUT BHEEKOO, (Pauper), Appellant, 1823. 

versus —- 

PHOOL CHUN^, Respondent. March24ih. 

THIS was a case brought in the Patna Court of Appeal by the ^j*™j,f*** 
appellant, formerly plaintiff*(after having established her {leuper* 
ism), for the sum of 146,075 rupees, in ready money, jewels, and excluded 
other property, on the 4th of November 1815, against the resp.m- i»y , 

dent, formerly defendant. It was set forth in the plaint, that 
husband of the plaintiff' (Dnrgahee Naik) and the defensjjlttt.^ia huyband'a 
brother, after the decease of their elder brother Nomee Naik and property, 
Naik their father, carried on jointly a trade in various the Courts 
commodities; that in 1214, F. S., a dispute arose between the*™“"dio- 
bfothers, and they resolved upon coming to a separation ; that 
accordingly an inventory was made of the moveable property, of mainte* 
and live arbitrators were named to divide it between them; that nancere- 
when two deeds of partition of the property had been drawn out in cc''^"ble by 
the presence of the arbitrators, specifying the share of each toj|"|,™™ • 
an)oimt to the sum sued for in the claim, and had been signed by band's 
the parties and witnesses, her husband and his brother each took heirs, with 
their respective shares, and that two days after this, her husband 
fell ill, and having remained in a state of sickness some days, died cumstnnces 
on the 22d of Cheit 1214, F. S., being at the time separated from of the fa* 
his brother; that in the paitition the houses were also included, tnUy*" 
and the plaintiff’continued to live in those houses which had fallen . 
to the share of her husband, as also did the defendant in the 
houses which fell to his share; but that the defendant took ad* 
vantage of the opportunity offered him by the plaintiff’ being an 
unprotected widow, and on tne 30th of Suwun of the same year, 
turned her out of her house by force, and seized what property she 
possessed as her husband’s share ; that by virtue of the deed of 
partition the sum claimed is due to the plaintiff' as her husband's 
share of the property ; but that as the defendant had refused to 
give it up to her, she was necessitated to apply to the Court for 
redress. * / 

'I'he defendant, in his reply, denied the claim of the plaintiff in 
general terms; as also that a partition of the property had ever 
been made, or that he had taken from her the property sued for. 

He allowed th'^the had carried on trade jointly with the huehand 
of the plaintiff, but denied that any dispute or division of property 
had taken place between them while his brother lived. He asserted 
that the deed of partition filed, by the plaintiff was a feygery, and 
that the plaintiff had received as a gift, in lieu of any demand for 
future maintenance, from her husband during his illness, in the 
presence of their relations and neighbours, the sum of 200 rupees 
in cash, and 150 rupees in jewels, d’c. with her own free will and 
consent. 

On the 15th of February 1819, the case came before the Acting 
Judge of the Fatna Court, and the claim was dismissed on the fol* 
lowing grounds : That the plaintiff, although time and opportunity 
had been allowed her, had not Hied the deed of partition men* 
tioned in her plaint; that in a former suit instituted by her she had 
not mentioned that deed, which miglit therefore fairly be presumed 
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1823. nn^ to have been in existence; that the claim of the plmntiff was 
therefore not established, and that she was only entitled to receive 
MuMom- a sum sufficient for her maintetmpce. The defendant was directed 
to pay her for that purpose, in mture, Uie sum of twenty rupees 
Phool’ per mensem from the Istof February 1819; and in consideration 

Chuod. of all the circumstances of the case the parties were made to pay 

their own costs respectively. 

The plaintitf appealed in formd pauperis from this decision to 
•*=4ljeCourt of Sudder Dewanny Adawlut. On the 28th of Septem* 
ber^Sl^, the case wasi brought forward before the Senior Judge 
(Sir E/Colebrooke) and the Fourth Judge (S T. Goad) of that 
Court. After reading the papers, it was thought necessary to in> 
stitute a more minute investigation ' into the truth, or otherwise, 
of the statenient made by the appellant in the petition setting 
forth the grounds of appeal, especially as to the validity or other¬ 
wise of tiie deed of partition filed by her. An order was thereibre 
passed that a copy of the. petition of the appellant, setting forth the 
grounds of appeal and the original deed of partition filed on the 
31st of July 1820, should be sent, together 'with the other paf>era 
of the cause, to the Judges of the Patna Provincial Court, with a 
precept to this efi'ert, that they should require of the appellant 
proof that the said deed of partition was found by her only three 
days before the decision of the Provincial Court was passed; or 
that she could not obtain it while the cause was pending that 
, should the proof afforded be satisfactory, they should summon the 
witnesses who might be named by the appellant in support of 
the validity of the deed of partition, as well as those of the 
respondeiit in opposition to it, and should take their depositions 
as usual in the presence of the partils or their pleaders; but that 
if the proof afforded turned out to be unsatisfactory; they should 
not require any evidence as to the validity or otherwise of the deed, 
but should summon the witnesses in suppoit of the appellant's- 
allegation as to the amount of the share of her late husband Dur* 
gahee Naik, in order that it might be ascertained whether she was 
entitled, agreeably to the decision of the Provincial Court, to receive 
from the respondent the monthly sum of 20 rupees only as 
maintenance, or whether a larger allowance should be awarded; 
that they should take the depositions of those witnesses, as well as 
of any the respondent misrht wish to bring forward upon the 
points in question, and send them to this Court, together with a 
certificate of the execution of the above orders ; and any papers 
relative fo he enquiries therein directed to be made. 

On a final return being made by the Provincial Court, on the 3d 
of March 1323, the ease was brought to a hearing before the then 
Chief and Fourth Judges (W. I.eycester and W. Dorin). After the 
case had been gone through, an order was sent to the pundits of 
tjie Court to deliver, within one week, an answer to the following 
questions; If a Hii.doo inhabitant of Zillah Tirhoot, who carried 
un trade jointly and lived together with his brother, died leaving a 
a wife but no children, and if the wife be heir to none of the joint 
property, moveable or immoveable, is she entitled to receive a sum 
sufficient for her maintenance; if she is entitled to receive it, whef 
ther the amount of it is to bu settled by judicial authority or in 
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wliat manner, and what ought to be the rule in such oases *ae 1823. 

prescribed by the Hindoo law ? 

The reply of the pundits was to the following effect: If a Miissnm- 
Hindoo, inhabitant of Tirhoot, who lived and carried on trade 
with his brother, die, leaving a wife, but no children, ^nd ifpi,^*' 
his wife does not acquire by inheritance his propeity, moveable cbuod. 
or immoveable, she is entitled to receive a sum sufBeient for 
her maintenance, because the wives of those who die without a 
division having taken place of the property, which they ma^l^Iive 
possessed jointly with others, are, by the Hindoo law, entaTed to 
receive a maintenance, and the heirs of the deceased are in (he 
first instante to decide upon the sum they shall giie for that 
purpose; but if it should appear that they neglect to assign a 
reasonable maintenance, the Judge is at lioerty to award a certain 
sum sufficient for that purpose, with reference to the usage of the 
family and their circumstances in life, and to cau.<;e it to be paid 
her from the property of the deceised. It appeared to the sitting 
Judges, that the validity of the deed of partition was not proved 
from the fuither evidence, nor the amount of the property esta¬ 
blished as set forth by the appellant; and that there was no reason 
for setting aside the judgment of the Provincial Court of the l.>th 
of February 1819. A final decision was therefore p.assed affirming 
that judgment, and dismissing the appeal of the appellant, provid¬ 
ing, however, th.it the respondent should pay to her the sum of 
20 rupees per mensem, as awarded by the Provincial Court for her 
maintenance. 'I'he costs of this Court were made payable by the 
appellant, as well as the sum paid by the respondent as costs in 
the Provincial Court, to be levied from any property which the 
appellant inight be proved to posse.ss over and above the sum of 
20 rupees per mensem assigned her by the Court for her main¬ 
tenance. 


BHUWANEE SUIT A I, AppJIant, 182.1. 

versus 

UCHRUJ LAL, Respondent. MRrch25ili. 

TUI's was a suit brought bv Uchnij Lai on the 25th of July Jtiilirment 
1817. in the Zillah Court of Shahabad, for the proprietary right to 
half the lands comprized in mouza Husra, pergnnna Bunwurah, agninstH 
then in possession of the appellant, the trienuiui revenue of which mortgapror 
was stated at 1,086 rupees. It was set forth in the plaint that the who sued 
defendant and Muhesh Dutt had conditionally sold the "'hole of 
the al)ove moii.za, which was their property, for 821 rupees to the f^a^ed pro- 
piaiiitifi', that the deeds of sale were made out and dated the 3d of perty, oa 
Bhadoon 1'208, F. S., the condition annexed Oeing that they should pleH 
repay to the plainlifi' the whole of the purchase money with inter- 
e'^t. on or before the month of Assi/t 1214, F. S., to which efi'ect a repayment 
writteu obligation was executed; that before the expiration of of themo- 
that period, the money not having befen paid, they instituted a 
suit in the Zillah Court for the redemption of the mortgage against 

TOT.. III. O O 
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1823. tlie plaintiff and his A ther Bbinuk Das; that this cause was 

- dismissed by the Judges both of tlie Zillah and Provincial Courts; 

inorttfHgfe which fact was of itself sufficient to establish the right of the 
isiiotihi-rc plaintiff; that as the revenue of these lauds for 1221, F. S., had 
to forirlo-^ fallen <nto arrears to the amount of 200 rupees, (which was pur- 
siire, with- f'osely managed by the seller) the whole ot the tnouza was 
advertised for sale by public auction, when the plaintiff' paid up the 
tom HI Iff 'Arrears, with the leave of the Collector, ahd thus prevented the 
I»!p8rrib*fi sal^'^Jijit afterwards, Muhesh Dutt, on the plea that he was not a 
byivgiila- paity to the execution of the deed of sale, instituted a suit in 
tiun 17 , Couit against the plaintiff’ and his own lirother (the defendant) to 
1806. reverse the sale of his share, and obtained a decision iu his favour, 
an appeal instituted by the plaintiff' from which decision is still 
pending; that as the sellers have unjustlv refused to give the 
plaintiff possession of the above mouza, and continue to receive 
from the proceeds of it laige sums of money, the plaintiff' has 
instituted the piesent suit, but only fur the half share claimed 
ab(«ve, as the cause in^tltllted fur the share of Muhesh Dutt is still 
pending in tlie Court of Appeal. 

The defendant, in his reply, st.'ted that, from the account given 
by the plaintiff', it appeared a conditional sale had taken place of 
the share of the delendai t, which was not to become absolute 
until the \eur 1214 F. S.; that consequently until the mortgagee, 
• agreeably to regulation 17, 1806, obtained a decree from the Court 
for the perfecting of the sale, and until he hud fulfilled the con¬ 
ditions specified in the 8tli section of that regulation, the sale 
could not be considered absolute; ^hat the claim of the plaintiff 
to be put into possession of the di-puted property, without tiilfilling 
the conditions specified in tlie regulati n abu\e cited, was inad¬ 
missible, especially as the defendant wus, and is still, ready to pay 
the sum for which it was mortgaged, the tender of which was 
recognized in the decree of the suit instituted by the def’eudaiit, 
and mentioned above by ;the plaintiff, in which the defendant was 
nonsuited on account of two se})arate claims having been preferred 
in one suit; that as, on account of the invalidity of the deed of sale 
the right to the possession of half the niou/.a had been adjudged to 
Muhesh Dutt, the claim set up by the plaintiff to the defendant’s 
share of the same upon that very instrument could nut be consi¬ 
dered good. 

On the IGth of March 1818, the cause came to a hearing before 
the Zilliih Judge, and on its appearing that a former cause 
respeciing the right to a moiety of the above mouza, instituted by 
the defendant, h id been decided against him, and had been affirmed 
hv a decree of the Court of Appeal, and that there was no other 
disputed point in the present case, and the Judge being of opinion 
that the objections urged by the defendant with reference to 
regulation 17, 1806, were inapplicable, a decree was passed award¬ 
ing possession of half the lands of tnonsea Htisra to the plaintiff, 
and an order was issued to the ^'ollector directing him to register 
the name ot the plaintiff, together with that of Muhesh Dutt, as 
joint protirietor of that mou/a. The costs of suit were made payable 
.by the defendant. 

The defendant appealed from the above decision to the Patna 
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Provincial Court, where, on the 24th of April 1820, it was heldtby 
the First Judge of that Court, that by section 8, regulation 17, 
1806, a b^e-bil wuffa. or rnoitgage with conditional sale, could not 
heroine absolute unless the purchaser ^presented a petition in 
Court and a notice was served, allowing a period o'f one year, to 
the seller; that therefore the claim of the respondent oughe nut to 
have been listened t.» by the Ziilah Court ; that, however, as by 
the decree ol the Ziilah Court of the ISth ot June 1810, in a case 
pending between the same parties, the claim set up by the appel¬ 
lant for the redemption of the mortgage had been rejeclUtd, and 
permission had not been expressly given to institute another suit, 
which decree was affirmed by the Coiiit of Appeal, the sale had in 
the present case become absolute, and the former order of the 
Court of Appeal could not be set aside. Judgment was, on these 
grounds, passed, dismissing the appeal and affirming the decision of 
the Ziilah Judge of the 16th of March, 1818; but in consideration 
of all the circumstances of the case, the costs of suit in the Court 
of Apped were made payable by the parties respectively. 

The appellant presented a petitition to be allowed a special 
appeal from this decision, which was granted on the ISth of No¬ 
vember 1820, and the cause was brought forward on the ‘24th 
and 25th of March 18'2-J, before the Chief and P'ourth Judges 
(W. Leycester and VV. Dorin). The case having been gone 
through, it appeared that the appellant admitted having executed 
the deed of sale of moiixa Hiisra fur the sum of 8'21 rupees in the 
month of Bhadoon. 1'203, F. S., also that the respondeat (the 
lender, and purchaser of the property) acknowledged having en¬ 
gaged to allow a period closii,^ with the year 1211, F. S., to ex¬ 
pire before the sale should be considered absolute. But regula¬ 
tion 17, 1806, respecting such mortgages with conditional sale, 
was promulgated before the expiration of that period ; that is, in 
the month of .RAuifoon 1213, F. S. The former decision of the 
Courts below could not be considered in the light of a final judg¬ 
ment, such as to preclude any further investigation into the rights 
of the parties, and those decisions only proved that the stuteinent 
of the borrower respecting his having made a tender of the money, 
or what remained due of it, was unfounded. Nevertheless, the 
right of the borrower to the redemption of the mortg ige could not 
lapse until tbe conditions specified in regulation 17, 1806, had 
been complied with, and he was at liberty to deposit the money 
due. with interest, in the Court, and to recover the deed of sale. 
The lender might also, agreeably to sections 6 and* 7 of re¬ 
gulation 17, 18»)6, allow the borrower a period of one year (by 
serving upon him a notice to that effect) after the expiration of 
which, if he should not be paid the money due, the sale would 
become absolute On these considerations the decrees of the Zii¬ 
lah and Provincial Courts were rescinded, and the claim of the 
respondent dismissed. The costs of all three Courts were made 
payable by the respondent. 


1823 . 


Bhiiwanee 
Siibni, V. 
Ucliriij Lai. 
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. RANEE KISHF.NMUNEE, Appellatit, 

RAJAH OODWUNT SINGH, and RAJAH JANKEE RAM 
MNGH, Respondents. 

TfllS action was instituted by the respondents on the 18th of 
Fehruaiy 1818, in the Mooishedabad Court of Appeal, against the 
appellai.t and lianee Jymnnee, to establish their proprietary right 
t<i Tnrruf Kankrakurpoor, &c. situated in zillah RajeshahNe, the 
ti'iennVtrl assessment (if which was stated at 13,432 rupees, and to 
lecover the profits which had iieen unduly appropriated from the 
est.te bv the defendants. 'Jhe plaint was to the following effect : 
Ranee Kisheninunee had been left by the will of her late husband, 
Maharajah Bishenm.lh hai bahadoor, sole possessor and manager 
of all his propeity, teal and personal. She was his third wife; 
and, ill the same will, her deceased husband invested her with 
aii.liotity to adopt a son by reason of his having died childless. 
1 he e^t.to now claimed had been mortgaged in, her husband’s life 
time to one Jiigim.hun, and the [lenod fixed for the foreclosure of 
the mortgage had no iily arrived under the provisions of regulation 
17, 18i)(), when Kisheiimunee, with a view to avert that event, 
made a conditional sale of the lauds to the plaintiffs for the sum 
ul (3.0,901 rupees. A n-gnlar deed of sale was executed, and a 
written agreeiiieut was entered into by the seller, that, in the 
event of her mability to repay the sum borrow’ed, with interest, 
within the period of one year, the sale should become absolute, 
(if the purchase money 2,570 rupees were paid to Kishenmunee 
for the piirpctsc of defraying the* expences attendant on the 
worship of the family idols, and the remainder was, with Lei 
comment, applied to the liquidation of the mortgagee's debt, 
and deposited in Court for that purpose. On the expiration 
of the term of one year, as the time had arrived for making the 
sale absolute, the plaintiirs made a summary applicatirjn to 
the judge of Hajeshahye to enforce the writlen agreenieiit. Ac¬ 
cordingly a wiitten notice was served on Kislienmunee; but 
alth(jiigh vhu ackiiow iedged the receqA of the said notice, she had 
never attended to answer the claim. 'Ihe plaint concluded by 
slating tliat Ranee Jyiniinee was made a defendant by reason of 
her ITaving been declared by a decree of Court, passed subse¬ 
quently to the transai turn which gave rise to the present action, 
fiioprietor of one moiety of the estate, and that this suit was insti- 
tnlid ill fompliaiice with the circular order of the Superior Court, 
winch provided, that it vvas iircgular to decree possession to a 
inoitg.'igoe or conditional purchaser by a simim irv process. 'I'he 
del'eiidant. Kishenmunee, replied liy admitting the loan as stated 
by the plaintiffs, nut she averred in defence tint the loan was 
usurious ; that she had. with the permnssion of her hinsbaiid, adopted 
a son named Goviud Chuiider Rai, whose right to the estate was 
iiidefeasi'ole, and who could not legally be deprived of the pio- 
perty by any act of hers which might prove contrary to the rules 
of Hindoo law ; that she had offered repayment of the money bor¬ 
rowed, the receif'tof which however the piaintiff!i had evaded ; and 
lastly, that the other defendant Jymuiiee was in league with the 
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plaiiitiflTs, a«id conspiring with them to defraud her and her adopted 
■«)ii of their just dues. 'I he defeiidaut, Jyinunee, replied by deny¬ 
ing the allegation of the other defendant, by asserting that her 
late husband had never given permissaon to Kisheuituinee to 
adopt a son, that she herseif had alone been duly authorized to 
make an adoption, that the entire estate belonged to her and the 
son adopted by her; that this fact had been established in a former 
suit which she had instituted, the result of which was a decree in her 
favour of one moiety of the estate (her claim for the other moiety 
being now pending); that the brother of the other defendant had, 
at a time when their late husband was deprived of his senses, 
forged a deed of permission to adopt, as if executed by the Rajah, 
and that Kishenmunee had no right whatever to dispose of any 
part of the property, and consequently, that the plaintiffs could 
only bring their claim against her personally, and not against the 
estate for any sums which she might have borrowed from them. 
On the 27th of July 1819, the Senior Judge of the Court of 
Appeal gavej'ldgment in this case in the following terms: Ranee 
Kishenmunee is legistered in the Collector's books as proprietor 
of the estate now in di.>-pnte; that she was appointed by her 
husband’s will to be manager of the entire estate has been proved, 
that she made a conditional sale of the lands to the plaintitfs has 
also been proved, but the facts alleged by her have by no means 
been establi.vhed. As to the objection which she has raised on 
a point of law. that he was incompetent to make a transfer of the 
estate, and thereby defeat the right of her adopted son, it cannot 
avail, because the origin of this transaction was the mortgage 
which was made in the life time of her husliand Rajah Bisliennath ; 
and the conditional sale executed by her for the purpose of obtain¬ 
ing funds lo ledeeni (he im rtgage should, in point of law', be 
considered as the act of her late husband. As to the right of the 
otlier defendant, Jymuuee, tliis question cannot be affected 
thereby, wh.'ilever that may have been ascertained to be, inasmuch 
as the entire estate of her late husband is answerable for the debt 
originally contracted by him. Possession of the estate claimed 
was on tliese grounds decreed to the plaintiffs with costs. 

All appeal was preferred to tlie Court of Sudder Dewanny 
Adawliit from the above decision by Ranee Kishenmunee^ and 
the Second Judge(C. Smith) before whom the case originally came 
to a hearing, after directing further evidence to be taken with 
respect to the facts of the case, referred the following question of 
law for the opinion of the pundits : Supposing fiisheiinatir Rai (the 
husband of Kishenmunee) to have authorized her to adopt a son, 
was she at lilieity to make a conditional sale of her late husband’s 
est ite ? in otber woids, was such estate the property of lier or of 
the «. hi Id tu ado) t w horn she had received permission ? To this 
questi'in the pandits replied, that Kishenmunee having been duly 
authorized l>y her late husband to adopt a son, and having been 
appointed manager of his estate, was not at liberty to make a 
conditional sale of such estate for any purpose, inasmuch as at the 
moment permission to adopt was pronounced, it had the same effect 
as if a child had been conceived in the womb of the w'idow, and 
her intention to adopt under the permission, o[<erated, to all iutenU 
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1823- aird purposes, as if she were enceinte ; that the boy subsequently 
adopted by lier had all the rights of a posthumous child, and that 
Riinee Kishetimunee had no right whatever to do any act tending to 
Kislionmu- injure his property; e>ppoially to make a conditional sale of the 
which evidently left him in no better condition than if the 
wnDtSiiigh original moitgage had never been redeemed ; that, in fine, the right 
and Rajali of property vested in the son subsequently adopted, from the time 
Jankeo of the Rajah’s death, and that the adopting widow had no authority 
Ram Singh. that of intermediate management under her late husband's 
will. 

Authorities: —“ The children who are born; those yet un¬ 
born ; and tho^e in the womb, are equally entitled to maintenance; 
the privation of which is nut sanctioned by law.” Smriti. ‘‘ l.et 
the Judge declare void a sale without ownershi{>, and a gift or 
pledge unauthorized by the owner.’* On the 17lh of February 
1823, the Second Judge having perused the above opinion and 
the additional evidence which had been called for, recorded his 
opinion that the decree of the Court below should be amended. 
It was evident, he was of opinion, that an illegal deduction from 
the loan had been made by the lenders, as well from the positive 
evidence of witnesses as from the presumption arising from Umj 
universal practice of the bankers of this country. Had this nut been 
the case, a larger sum than was due to the original mortgagee 
would not have been insetted in the written obligation executed 
by the borrower; more would not have been borrowed than would 
be sulTicient to redeem the moitgage and p.ty tlie price of the 
stamp paper used in the second transaction. The delivery of 
more than this has not been proved satisfactorily. Any attempt 
to extoit more than the legal interest, whether by deduction from 
the loan, or by any means or device whatever, has been prohibited 
by section 9, regulation 1.5, 1793. There appeared to him to have 
been great want of faith on the part of the respondents in this 
transaction; and he moreover held it to be established bv the 
e.\position of the law delivered by the Court pundits, that the 
landed property of tlie late Rajah Bishennath Rai belonged of 
right, not to his widow, but to the son adopted by her in pur¬ 
suance of the permission granted by her deceased husband. 'I'his 
fact was recognized repeatedly in the correspondence of the Board 
with* the Collector, and must liave been known to the respondents, 
wlio were acquainted with alt that passed in that otHce. Under 
all the circumstances of the case, the Second Judge expres>ed 
himself bf opinion that the lespondents weie not entitled to recover 
either the money lent or the landed e.^tate ; the first from their 
having attempted to extoit illegal interest, and the second bv 
reason of the estate being the prujieity of the adopted son and not 
that of the conditional seller. At all events, he thought the 
present claim should be dismissed, and the respondents referred to 
a new action to recover the amount of his loan. 'I he papers of the 
case being made over to the Third Judge (J. Shakespear) for his 
opinion, he deemed it necessary to put another question to the 
pundits, to the following effect; ^)upposing the adofition made by 
the widow to have taken place subsequent]v to her conditional 
sale of her husband’s estate, and supposing such conditional sale to 



CASES IN THE SUDDER DEWANNY ADAVVLUT. 


281 


have been the only means of preventing the foreclosure of the 1823'. 
urigitiitl mortgage, would either or both of these circuussiaiu'es 
have the effect of realising the transaction '! In reply, the pundits Ram-e 
concurred in stating that the date of the adoption could not affect 
the merits of the case, but they ditfered as to the other jioint; j^|, o^d- 
Sobha Shastree giving it as his opinion, that the widow would be wuntSingh 
authorized in making the transfer in case of distress, which nnd Rajah 
rendered it inevitable, and that this was such a case ; Ram- 
tiinoo, on the other hand, admitting the legality of the transfer in 
a case of inevitable distress, but contending that this was not a 
case of that nature, as the minor would not be answeraVile fur his 
father’s debts until he came of age. The Third Judge, on weigh¬ 
ing these conflicting opinions, l,•oll^lde^ed the former to be entitled 
to the greater weight, thiefly because it coincided with vyuvusthas 
dedvered on former and sitinlar occasions, and partly because 
It was evident that the distress in the present case was ot that na¬ 
ture which was contemplated by the law. He was of opinion, 
thc.t no suflicient proof had been advanced that any deduction 
had been made from the loan. On the contrary, he conceived the 
transaction to have been fair and open ; that the conditional sale 
should he he'd to have become absolute on the expiration of the 
period specified in the written obligation of the appellant,_aiid he 
was of opinion, that the decree of the Court below to tliat effect 
should lie atfirmed, as being in every respect just and proper. 

13y reason of this difference between the opinions of the Second 
and 1 bird Judges, the case was postponed to another sitting^ tor a 
final decision. On tlie 2^th of June 18*23, the Chief and fourth 
•fudges (W. I.eyrester and W,' Dorin) expressed their concurrence 
in the view of the case taken by the Third Judge. 'Ihey held that 
no suflicient ev idence had been adduced to invalidate the condi- 
tioual sale, whn h had become ab.'Olnte on the expiration ot the 
s(>ecified period, and that tlie only point which remained to he 
determined was, whetlier or not the transaction should he recog¬ 
nized as valid, according to the tenets of liie Hindoo law. On 
this r|ucsti'>n they inclined to the doctritie laid down by Sohha 
Mhastree, that the conditional sale by the widow ot Bishennath of 
her husband's landed estate was valid, notwithstanding the fact of 
his having given lier permission to adopt, and ot her haying 
suhsecjnently adopted a son in pursuance of such permission ; 
inasmuch as both the law officers agreed in declaring that the 
transaction would he legal, supposing a sufficient case ot necessity 
to have been made out, and as it must be admitted, that when the 
period fixed fur the foreclosure of the original mortgage drew 
nigh, there did exist a sufficient case of distress to justify recourse 
to the measure. 'Ihe conditional sale vvas executed to prevent the 
foreclosure of llie mortgage, whereby the interests ot the son 
about to be adopted hv the widow would doubtless he best con¬ 
sulted; and although the measure had not the effect of saving 
the estate uitimafely from alienation, yet it put oft'the evil day, 
and steps might have been taken in the interval to avert the loss 
altogether. For these and other reasons, it was finally decreed 
that the judgment of the Couit below should be affirmed. Costs 
ill both Courts were made payable by the appellant. 



232 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1853. KUNDRAAI and others, {Heirs of Ram Sunuye Panoe,) 
' ■ ■■■ — Ap^iellaiits, 

June 3Uth. versus 

KASHEE PA,\’DEaiid others, Respondents. 

According' ON‘the 5th of August 1812, Ram Sunh\e Pande preferred this 
to the Hin- suit in the Zillah Court of Behar tn forrud puvperis, against the 
• as respondents, to recover possession ot one moiety of the birt or 

Behar, nil sacrihcial fees of the town ot (lya and vaiions other places, 
only son estiinattiig the decennial revenue arising therefrom at “2,260 ru|iee3. 
raniiuibe Also to recoxer mesne profits unduly appropriated hetween the 
recerved in 1209 and 1219, F. S., and six dwelling bouses situated in 

the jjutta- the town of Oya. The plaint set foilh, tlnit Kasheenath Pande, 
ca form of Sungum Pande and l-’iillut Pti.ide were joint proprietors of the btrt 
iido|iiion, in question; that in the year 1185, F. S., Pulliit Pande adopted the 
di'nir*iothe P^^h-tiffas his son in a formal and legal manner: that the plaintiff's 
•ame law, father’s name was Bvj i Tewaree, and that he had an eider 
neither brother named Lai Chund ; that in 1195, F. S., the said Pullut 
joint pro- [’aiide made over by deed of "ift to liim (the pluii.titf) liis share of 


neither brother named Lai Chund; that in 1195, F. S., the said Pullut 
joint pro- I’aiide made over by deed oferift to liim (the pluii.titf) liis share of 
the profits question, his propriet iry right to the houses situated in 

■risini^ the town of tlya, together with all his property real and personal; 

from iSHcri- that the plaintiff, from the date of the gilt, to the year 1209, F. S., 
lieial fees ^ period of fourteen years, remained in quiet possession of the 
jecisor***" f^'f^ps'ty in dispute; but that in the month of Maglt of the last 
transfer. ' mentioned year, the defendants wrongfully and lurcibly appro¬ 
priated about 20 I rupees of tlie bii t produce, in excess of the shares 
to which they were justly entitled, in consequence of which he 
complained to the Cuuit, hut was nitnsnited, tlie fact of dispos¬ 
session not being considered to be snffi<-ieiitly apparent; and he 
was directed to luiiig a regular acti'ui for the recox ery of his rights, 
which he now did accordingly. The defendant, Jnggurnath Panda 
repjiied tint Mnssummant iTuttea, the widoxv of Nursingh Pande, 
deceased, did in the year 1209, F. S,, make ovn to liim and 
Snngiim Pande, by a deed of gift duly draxvn out and attested, the 
whole of the propeity belonging to her late husband, including the 
interest of Pnilnt Singh in the birl, which that individual had sold 
to iVlanick Chund, the uncle of Nursingh Rande. on wh''in it had 
devolved hy the coiir&e of inheritance; that thev hud enjoyed the 
propeity ever since, maintaining the widow of Nursingh out of the 
profits, and that the plaintiff had no right or title to any pirt of it. 
The other defendant, Kasliee Pande, replied that his father < hey tun 
Pande auB Pullut Pande were own brothers ; th it the latter had 
no aiithoritv to make a gilt of aiiv part of the property claimed, it 
being joint and undivided; that he (the defendant) and his brother 
were the legal heirs; that the pi lintiff being the only son of his 
father could not legally be adopted; th.it the birt muhabrahminee 
was not a transferable species of property like lands and houses, 
nor were the jvjmans or sacrificers fit snbjei ts of transfer, as if 
they were male or female slaves; that the allegation of the plaintiff', 
a> to his having been in possession fur a period of fourteen years 
was wholly false, and that hud this been the case, the sacrificers 
xvould never have forsaken the officiating priest.whom they had 
employed in the performance of exequial ceremonies ; that the 
defeudaiit's brother, by name Sungum Pande, had been adopted 
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by PuHut Panda whose entire property devolved on himy that ^le 

deed of gift set up by the plaintiff was a forgery; that at the time ■ — ■ — 

it was alleged to have been executed. Piillut Pande was not in his Nundamoi 

right mind ; and lastly, that the plaintiff had no brother by name 

Lai Chand. A similar defence was made*by the third defendant, 

Sungum Pande. • otliers* 

On the 12th of November 1816, this cause was decided in the 
Zillah Court in favour of the plaintiff, the Judge being of opinion 
that Pullut Pande and Cheytun Pande were proved to have had 
equal rights and joint possession ; that the former did really adopt 
the plaintiff and make over to him by gift his entire property, and 
that there did not exist any legal impediment to the adoption or gift. 

From this decision Kashee Pande and the heirs of the ether defen¬ 
dant since deceased, appealed, and on the 29th of April 1820, it was 
reversed on the following grounds: It did not appear that the 
property, part of which formed the subject of the claim, had ever 
been divided. On the contrary, it appeared from the evidence that 
it had always been held jointly, and consequently the deed of gift 
was considered invalid. It was held, that the deed of gift was 
certainly corroborative of the alleged adoption, but that the adop¬ 
tion itself was illegal, evidence having been adduced to the fact 
that the plaintiff was the only son of his father. A special appeal 
having been admitted from the above decree by the Sudder 
Dewanny Adawlut, it was deenjed requisite to put the following 
interrogatories to the Hindoo Law officers of the Courts Is it • 
allowable, according to the law current in Tirhoot, to adopt an 
only son ? Is it lawful to make a gift of joint undivided property, 
whether real or personal, according to the same law ? Is the lirt 
mahahrahminee, or profits arising from the levy of sacrificial fees, 
a fit subject of transfer; and supposing such profits to be enjo\ed 
jointly by several of the class of persons denominated Mafia Brah¬ 
mins (a) is it lawful for any one of the co-partners to transfer his 
share either by sale or gift? To these interrogatories the Pundits 
replied, that according to the law as current in Behar, the adoption 
in the duttaku form of an only child was illegal, as the gift and 
acceptance of an only son were both prohibited, without w'hich 
formalities a dvttaka adoption could not be carried into effect; 
that a gift of joint undivided property, whether real or personal, was 
not valid, even to the extent of the donor’s share, for property can¬ 
not be sold or given away until it is defined and ascertained, which 
cannot be done without a division; that the profits of the hirt 
mahahrahminee did not constitute a fit subject of transfer, and 
that no one of the sharers to the joint profits of the birt was at 
liberty to transfer to another person his own interest (herein ; that 
even if the profits had been divided, the same prohibition would 
apply, inasmuch as the sacrificial fees, which constituted the birt, 
were only fit to be received by the officiating priests, to whom they 
were offered; and that the purpose of the oflerings, namely, the 
spiritual welfare of deceased ancestors, would be defeated by the 
alienation. 

(a) Priests who attend at funerals, in some districts they are called ifvha 
Brahmin; in other Ma/mpatra, Prelpa, &c.—See note to page 175, 

vol. 2, Colebrooke’t Tratulation, Digett Hindoa Law, 

VOL. III. U H 
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18#3. Authorities :—“ Let no nrian give or accept an only son, since 

--^ he most remain to rai»e up a progeny for the obsequies of ances- 

NiindarMin tors; nor let a woman give or accept a son, unless vrith the assent of 
siul others, lord." Vasiuhtha, cited in the Duttuka Mimansa and Duttaka 

KOSllCe r-ft -t •! * 

Ranrie and Chayidvikfi* 

others. “ Pc.rtitioii is the act of ascertaining several individual rights." 

Mitakshura. 

“ Having assembled eleven Brahmins, having invoked the manes 
of deceased ancestors, let him present to the Brahmin occupying 
the foremost seat, the couch, &c. belonging to the deceased.” Deva 
Yugnikn, cited in the Nirnuyn Siudlioo. 

“ Having sprinkled them with odoriferous perfumes, let him 
present to the sacnticer his fatiiui’s wearing apparel, his ornaments, 
his sleeping coucli, &c.” Vrilntspaii, oiled in the ^irnuya Sind/ioo. 

After a perusal of the aho\e legal opinion, the Chief and Fourth 
Judges of the Sadder Uewanny Ad.iwlut (VV. Leycester and W. 
Dorm) before whom the case was brought to a hearing, recorded 
their opinion that tliere was no suthcient ground fur interfering 
with the decree of the Court below ; and on the 3(Jth of June 1823, 
it was afhrnied accoidingly. Costs were made payable by the 
appellants. (6) 


1823 . BABOO SHEODAS NARAIN, Appellant, 

- versus 

July 5tb. KUNWUL B.AS KOONWUR" and others, Respondents. 


la a case of 
revipw of 
judgment, 
two judges 
liriiu; ot 
opinion 
that the 
decree re¬ 
viewed 
should he 
reversed, 
And two 
tliat it 
should be 
Kllli'ilied, 


THIS was a review of judgment. The circumstances of the 
case were briefly as follow : The appellant instituted this action 
agiiinst Kunwiil Bas Kooiiwur, Areeiniirdun Narain, and Kashee- 
pershad Narain, in the Protincial Court of Patna, on the 21st of 
February 1817, to recover possession of certain assessed and rent 
free lands situated in the district of Sariin, the triennial assess¬ 
ment of the former being stated at 18,278 rupees, and the eighteen 
years produce of the latter at 7,200 rupees. Also to recover the 
Slim of 63,324 rupees in ready money and jewels, wearing apparel, 
household furniture, &c. of the computed value of 11,183 rupees. 
The claim was founded on an alleged deed of gift made to the 


ouf Ilf the (/>) A review of this judirnient was subsequently had, partly from suspicion of 
latter liav- the integrity of Sobha Shaslree, one of the Pundits who had been consulted in the 
ing joined fornicr deciaion, and wli<i had since absconded from the Court on being charged 
in passing with corruption, partly from the prodiietion of a cniiHicting law opinion, and 
the decree partly on other grounds. Rut the judgment, as above given, was ultimately 
reviewed, affirmed on the 10th of February 1825, by the (Jfficiatiug Chief Judge (J. H. 
and the Haringtori) and the Fifth Judge (W. R. IVIariiii.) The same interrogatories 
jiidee who were put to the law officers then attached to the Court, and tlieir exposition of 
concurred the law roincided in every respect with that which had formerly been delivered, 
with h^ so as entirely to remove the suspicion of its accuracy. In reply to an additional 
in iliarde- question, the pundits slated, that if the Officiating Priests termed Malta Brahmins 
cision liav- take the saeriflcial fees in rotation, or day about, in that case the different mem- 
ing since hers of each set of priests should he considered joint and undivided, but that 
died ; held the different sets should be held to be divided. 


I 
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plaintiff by Baboo Bhunwur Naraiti, his pateVnal uncle, whose 1823. 

property it was, and who died leaving no son. '1 he defendant,- 

Kunwui Bas Koonwur, who was daughter of the aforesaid Bhun- that the 
wur Narain, replied bv denying the ailegfid gift, and claiming the 
property for herself, in virtue of her right of inheritance* sed judge* 
pleaded further, that while her sons were alive, her father had should be 
no right to make a gift of his property (which was divided from taken into 
that of his brothers) to any other person. The defendant Aree- “crount.so 
murdun died at this stage of the proceedings, and his son || 
Gooroopershad Narain appeared to defend the suit on behalf of without the 
himself and his minor brother Kaleepershad Narain. He stated necessity 
in his reply, that his father was the son of Ootum Narain, (brother 
of Bhunwur Narain) and entitled, therefore, to one moiety of the 
property of that individual; the other appertaining to Kasheeper- 
shad Narain, he being son of another brother, and it being a 
custom in their family for the estate to devolve upon brothers or 
brothers sons in default of male issue. Kasheepershad, the other 
defendant, claimed the wliole of the pniperty, on the plea that 
he had been adopted by the deceased as his Karta Pootra. On 
the 26th of March 1818, the Second .Judge of the Court gave 
judgment against the claim, on the ground that there was not 
sufficient proof of the alleged deed of gift; that it had been 
established that the deceased" Bhunwur Narain had been separated 
from his brothers an^ h\ed entirely apart from them; and that, 
according to the Hindoo law, as current in that part of the country, 
the title of the daughter and her sons to the succession was 
preferable to that of the bro^jliers and their sons. The. claim of 
adoption set up by Kasheeperhad he considered to be without 
foundation. From this decision Sheodas Narain appealed to the 
Court of Sudder Dewanny Adawliit. After additional evidence 
had been called for on certain points of the case, the Second 
Judge (Courtney Smith) propounded the following questions to the 
Hindoo law officers: The deceased Bhunwur Naraiii had, besides 
his daughter, Kunwui Bas Koonwur, and his*brother’s son, Sheo> 
das Narain, two other brothers sous; under these circumstances, 
was it legal in him to execute the deed of gilt, which he is alleged 
to have done, exclusively in favour of ISheodas Narain? If 
Bhunwur Narain lived for seven years after the execution ci" the 
alleged deed of gift, and retained posse>sion personally of all his 
property during that period and until the day of his death, is the 
deed of gift available, to establish the right of propeityjn Sheo- 
das, after the death of the donor, notwithstanding the fact of his 
never having given up possession { In the event of the invalidity 
of the deed, did that Sheodas Narain. the donee, has no right of 
property under it, will the estate devolve on the daughter <>f the 
deceased, or on his brothers sons, two of whom are sons of one 
brother, and the third the son of another brother ? and if it devolves 
on the brothers sons, should each of them get a third, or one half 
go to the two sons of one brother and the other half to the one son 
of the other brother ? 'I'o the.se interrogatories the pundits replied 
that, according to the law as current in Benares, the property not 
being joint, but divided, Bhunwur Narain was competent to make 
a gift of it, notwithstanding the existence of his daughter, andb 
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according to the law, as current in Bengal, he would be competent 
to make the gift under such circumstances, whether the property 
was divided or undivided; that the fact of the donor’s having 
retained possession could not affect the validity of the gift, it being 
expre^ly stated in the deed, that he was holding the property as a 
loan from the donor, and it being a rule of Hindoo law, that a near 
relation may be in possession for any period without its operating 
to transfer the right of property from the proprietor to the 
possessor; that supposing the deed of gift to be from any 
cause invalid, in that case, according to the law as current in 
Benares, if the family was not joint but divided, the property 
would devolve on the daughter; and if joint and undivided, on 
the brothers sons; but, according to the law current in BengaU 
whether the family were united or separated, the property would 
devolve on the daughter; and that supposing the right to the 
successhtn to vest in the nephews, they would each share alike. 
On the‘29th of May 1821, the Second Judge having attentively 
weighed all the evidence adduced in the rase, recorded his 
opinion, that the decree of the Court below should be reversed; 
he being of poinion that the facts of the separation of Bhunwur 
Narain from his brothers, and of his execution of the deed of gilt 
in favour of his nephew the appellant, were estaldished. He did 
not, huw’ever, deem it advisable to award the personal property, 
by reason of its nature and amount nut being sutHciently defined ; 
and as to the mesne profits, he was of opinion that the appellant 
should be left to a new suit. The proceedings in the case were 
next brought before the 'I'hird Jndg^ (S. T. Goad) and the Offi¬ 
ciating Judge (W. Dorin), the former of whom differed entirely 
from the judgment recorded by the Second Judge, and expressed 
his opinion that the alleged deed of gift was entitled to no credit; 
but the latter concurred with him as to the validity of the deed 
in question ; differing, however, as to the personal property and 
nie.<ine profits; to buth of which he considered the appellant 
entitled under the deed of gift, after it should have been ascer¬ 
tained from the examination of witnesses, the nature and amount 
of the personal property left by the deceased. In consequence of 
this disagreement of the three Judges who had sat on the case, 
it was laid over for the consideration of the Chief Judge (W. 
Leycester) who concurring with the Third Judge (S. T. Goad), a 
decree was passed in their joint names affirming the decision of 
the Coujt below, and dismissing the appeal with costs. 

The appellant being dissatisfied with this decision also, peti« 
tioned the Court to review their judgment, and his petition to 
this effect was rejected bv the Chief Judge (W.Aeycester), but 
an order for review was ultimately granted by the former Fourth, 
then Third Judge (J. Shakespear) and the former Officiating, then 
Fourth Judge (W. Dorin). On the 23d of May 1823, the case 
came to a rehearing, first before the Third Judge (J. Shakespear), 
who, after causing further evidence to be taken, relative to 
the alleged deed of gift, recorded his opinion that the document 
in question was a forgery, and that there existed no reason what¬ 
ever for superseding the jndtrment pronounced by the Chief Judge 
(W. Leycester) and the late Third J udge (S. T. Goad), the lattor 
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of whom had died since the decision. In this opinion the Cltief IMS. 
Judge expressed his entice concurrence. The case was next ■ 
brought before the Secona Judge (C. Smith), who, on the 14th Baboo 
of May, recorded his opinion to the folibwing effect: It Narafn'w 

from the proceedings connected with the review of Kunwni*'* 

in this case, that the ffnal order for admitting this review Baa Koon* 
was passed by Messieurs Shakespear and Dorin on the 20th wur and 
of December lb22, when I was prevented by indisposition from others, 
attending to my duties in Court, and 1 was consequently igno¬ 
rant of the circumstance. On resuming, however, my official 
duties, I learnt that this review had been admitted, and on the 
supposition that the case had formerly been decided by the casting 
voice of the Chief Judge, under the provisions of section 18, 
regulation 25, 1814, in which case the reason assigned by the late 
'Jliird Judge (S. T. Goad), which appears to have influenced 
Messieurs Shakespear and Dorin also would have been insufficient, 

I protested against the admission of a review on such ground, 
and my reasons at large are contained in the minute (a) which I 


(a) The fullowing is the minute alluded to: 

In this case I find that a review has been granted in a inanaer which seems to 
me quite irregular ; lliat is, upon no ground whiclk under the regulation can be 
deemed sufficieat. 

The case came first on before me, and on the 9th of May 1821, I gave my 
opinion, that (lie decree of the Provincial Court should he amended. , 

On the 1 llh of June in the same year, the Third Judge (Mr. Goad) ditfered 
from me, and recorded his opinion that the Court of Appeal’s decision should 
be affirmed, and on the same date the Acting Judge (Mr. Dorin] diflfering both 
from me and the Third Judge, direijprd the papers to be submitted to the Senior 
Judge (Mr. Leycester.) 

Ou the 14 th (it August 1821, the opinion of the Senior Judge being the same with 
Mr. Goad’s, the appeal was dismissed, and the decision of the Court of Appeal, 
dated 25th of March 1818, affirmed. 

On the I'lth of November 1821, the appellant petitioned for a review, under 
regulation 2(>, 1814- 

On the 19th of June 1822, the Senior Judge rejected the petition, and ordered 
the case to be brought before the Third Judge, who ha^ been joined with him in 
the decision. 

Upon the 14tli of September 1822, Mr. Goad, upon no other ground than 
that if there had been at the time the case was decided a Fifth Judge in the 
('ourt, there would hare been five opinions in the rase instead of four (meaning 
rlearly that the case ivould not liave been decided by the casting voice of the 
Seuior Judge) and that there was then a Fifth Judge, declares that he lAis no 
objection to a review, and to the case being brought before the Fifth Judge for 
his opinion. 

On the 20th of December the papers are brought before the Acting Judge 
(Mr. Dorin) who, adi’ertingto the arguments in his own proceeding fif the 11th 
of June 1821, declares for a review, and orders the papers (in the absence of 
the Second Judge from indisposition) to be carried before the Fourth Judge 
(Mr. Shakespear). 

On the 28rd of January last, the Fourth Judge admits the review, and is now 
ertiialiy investigating the case. 

It being perfectly obvious that Mr. Goad saw no necessity for a revision 
upon any of the grounds specified in section 4, regulation 26, 1814, it must he 
roncliided tliat, as far as any regular grounds are concerned, his voice was 
against such revision. 

It mast further be allowed to have been utterly incompetent to Mr. Gosd to 
take the circumstance of tbe case having been decided by the Senior Judge’s 
casting voire ns a sufficient ground for a reysion, when that casting voice is 
given to the Senior Judge by express regtilallbn (section 18, regulation 25,1814) 
and given undoubtedly to meet this very emergency of the members of the (^urt 
being equally divided. 
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1823- w^ote upon the occasion. But it now appears from the explanation 

-furnished by the Chief Judge, that t^e former decision was not 

Baboo obtained by his casting voice, but on a majority of voices. Under 
Narafn" circumstances, 1 sllso arn of opinion that the judgment in 

Kunwul ' question should be reviewed; because, although Mr Uorin and 
Bas Koon- myself differed as to minor points, with respect to the personal 
wur and property and mesne profits, yet we concurred in the main point, 

otheis. adjudging possession of the real estate to the appellant under 

the deed of gift; and it was not in such case competent to any 
two other Judges to disturb that judgment without calling in a 
Fifth Judge. As the review has been admitted, it is competent to 
any Judge who may have had a share in the former investigation., 
to record his opinion on the retrial, let that opinion agree with or 
differ from the judgment which he had formerly recorded. On a 
review of the whole of the proceedings in this case, I am of 
opinion that nothing new has been elicited to invalidate the deed 
of gift under which the appellant claims. On the contrarv, the 
evidence since adduced has the effect, in my mind, of attaching 
greater credit to it. But with res[ject to the personal pioperty, 
and the mesne profits of the estate, on which point my former 
judgment differed from that of Mr. Uorin, 1 am iiu'lined to retract 
my own opinion, and to coincide with his ; because the same deed 
of gift that purports to convey the real property, disposes of the 
. personals also; and if it be valid for one de.scription ol' propertv, 
it must be so for b(»th; nor if the suggestion of Mr. IJorin he 
carried into effei-t, will there be any uncertainty in the award, 
as so much onlv will be awarded as may be proved to exist by 
satisfactory evident'e. The same principle applies to the mesne 
profits. If the amount of these be now ascertained by evidence, 
it will have the same effect as if a new suit were in.stitnted ; and it 
will besides save the paities from much unnecessarv trouble and 
expence Under these circumstances, if the Foiiith Judge (Mr. 
Uorin) should still concur with me in opinion, it will be necessary 
to consult a Fifth Judge to adjust tlie differences ; the voices of the 


Not even llie .Senior Judge himself rniild divest himself of th.it privilege, nor 
has he in this case expressed any disposition so to do. 

Mr. Sliakcspear’a opinion, if his proreedings are iiotstoppcil, ns 1 propose they 
shoulfi he, may agree with the First and the late Third Judges as to the merits 
of the case, and then the state of things, baling the anoinHious nature of the 
whole proceeding, and the danger of the precedent, will be as it no revision had 
been granted. 

But shobid Mr. Shiikespcar prorecd with the ease, and decide in favour of the 
opinions recorded by the Seeond Judge and the late Odiciating Jiuige, it is 
manifest that the Senior Judge will have been deprived of liis casting voice in 
the teeth of a positive regulation. 

Conceiving Mr. Goad’s resolutions of the 14tli of September for referring the 
papers to a fifth Judge to he supported hy no regululion, and to be in direct 
violation of the one above cited, I think it necessary to record my opinion, that 
the resolutions of the t4th of September and ‘2()th of December 1822, and the 
Fourth (now Third Judge’s) order of the 23rd of J.inuary Iasi, should be 
rescinded and the petition for a review be finally and fully rejected.” 

But the Chief Judge explained that he had not given any casting voice in the 
case, and that the lute .Mr. Goad and himself having agreed, and the other 
two Judges not having agreed with each other, tiie case was decided by a 
m.'ijority of voices. The otlier Rienihers of the Court also recorded their 
opinions on this occasion, that it would be consistent with equity to review the 
jiidgiuent. 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


339 


Chief and Third Judges being against those of the Second asid 1823. 

Fourth Judges of the Court, as at present constituted, and there- 

being consequently no majority on either side; as the judgment B.ihoo 
of the late Third Judge, since deceased^ cannot be reckoned on 
the present occasion. My present judgment is, -that the decree 
of the Patna Court of Appeal, dated the 25th of Marclf 1818, Uag Kooa- 
should be reversed ; and that the appellant Sheodas Narain, in wur and 
virtne of the deed of gift in his favour to that effect, should be put otbere. 
into possession of all the lauds assessed and rent free, situate in 
the pergiinnas of Sircar, Sarun and Champarun, which may 
have been the property of the late Bhunwnr Narain; and with 
respect to the personal property and mesne profits, that he should 
be put in possession of them also, after their amount shall have 
been established by evidence, supposing such property and profits 
not to exceed the amount specified in tlie claim. On the 4th of 
June, the Fourth .Indge (W. Doiin) recorded his opinion that, 
as the present 'J’hird Judge had concurred in the judgment 
pronounced by the Chief and Third Judges, such concurrence 
should be held to be conclusive ; and that there was no necessity 
for his again entering into the merits of the case; as the judgment 
of himself and of the Second Judge had been overruled, and the 
ease disposed of by a majority. 1 he proceedings in the case were 
ultimately referred to the Chief Judge for a final order, and he 
concurring in the opinion last expressed, and seeing no reason to 
depart from his former judgment, it was affirmed accordingly; the 
appeal finally dismissed, and all costs in both Courts made payable 
by the appellant. 


MURDUN SINGH, and others, Appellants, 1823. 

versus __ 

RUGHOONATH PATHUK, (manager on the part of Vtsuvoo- July i9th. 

FKasiiAui) Singh, a minor son of Bauadoor Singh, and 
Gooiioo Dutt Singh, heir of Bisiik\ Singh, deceased), 

, Respondent. 

ON the 6th of .September 1813, the appellants sued Bahadoor A settle- 
Singh and Bishen Singh, both since deceased, in the Zillah Court ;«««* 
of Cawnpore, for possession of one moiety of moiiza Anora* per- mlaTwItU 
gunnah Korah, in that district, the extent of which was stated to one indivi¬ 
be 2,811 beegas, and its annual produce estimated at 1,600 dual as 
rupees. The plaint set forth, that the moiety sued for was the proprietor, 
hereditary property of the plaintilFs, and had regularly descended under * 
to them from their ancestors; that they had been both since and clauses, 
previously to the accession of the Company, in the possession and section 5.3, 
enjoyment of all its rents and profits; that their original title rrgul«boa 
deeds had been destroyed by fire, and that in the year 1210, F. S., coUecto^’is 
when a pottah for the zemindaree was given to Murdun Singh, not compe- 
(one of the plaiutitfs) by the Tehseeldar, in which pottah he was tent to sub- 
designated a Moocuddim, he remonstrated against this appella- ®6t'*teano- 
tioii : but being assured by the Tehseeldar that the title of JiaViith-' 
Moocuddim was superior to that/of Zemindar, he continued out a judi- 
without further remonstrance to hold under this title up to the d*! decree. 
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1823. yetr 1212; that at the settlement made at the end of the year 

-- 1213, be was registered in the books as zemindar, but that in 

Miirdun the settlement made in the year 1215, Bustee Ram Mutusuddee the 
othm*"** writer of the book of settjements, conspiring with the defendants,. 
Rugbira-' fiauduiently entered their names as proprietors, and that of th^ 
nath plaintiff Mnrdun Singh as Moocuddim; that on the plaintiffs 

pathuk. petitioning the Collector against this act, that officer enquired into 

the business, and finding that the proprietary right really belonged 

to the plaintiffs, passed an order that at the next settlement, which 
was to take place in the year 1220, F. S., the settlement should 
be made with Murdun Singh, and his name entered in the books as 
proprietor; but that when the period for making that settlement 
arrived, the defendants contrived, by collusion with the officers 
of the Collector's establishment, to continue the registry in the 
books of their own names as proprietors. I'he defendants in reply 
alleged that the property in dispute had been the exclusive 
property of themselves and their ancestors for a period of more 
than two hundred years; that the plaintiffs had no right or title 
whatever, and that had they possessed any, the plaintiff Murdun 
Singh never would ha\ e consented to the registry of his name as 
Moocuddim. 

On the 12th of February 1818, the Acting Judge of the Zillah 
gave judgment in favour of the plaintiffs, on the following grounds: 
'I’he long possession of the plaintiffs and their ancestors was 
' clearly proved liy the evidence of credible witnesses, while, on the 
other hand, the witnesses adduced on behalf of the defendants 
were wholly unworthy of belief. Not one of them was a native of 
that part of thecountrv in which theidisputed lands were situated, 
iiome of them admitted that they had never vUited the place, but 
once ; and others that they had never gone near it at all; and their 
evidence went to prove that the estate in dispute was taken 
under Government management from the year 1185, F. S., and 
that the possession of the defendants was only that of a Chowdhry 
or 'I'alookdar. It appeared also from the book of settlements 
for the year 1213, F. S,, that the name of Murdun Singh, one of 
the plaintiffs, was then registered as proprietor; but in the year 
1216, his name was erased from the list of proprietors, and inserted 
under the head of Moocuddumee tenants; but, it did not therefore 
follow that previously to the last mentioned period, they had ever 
been considered in that light; and even admitting that the plaintiffs 
were in possession of the disputed lands merely as Moocuddims, 
still that ‘fact could not form any argument of the defendant’s 
proprietary right. It was, besides, evident that he who holds 
property as a Moocuddim should be kept in possession until some 
superior title were established. It was moreover notorious that at 
the period of the first, second, and third settlements, from tho 
ignorance and inexperience of the landholders, numbers of them 
were registered as Moocuddims. It therefore appeared unjust that 
the mere fact of one of the plaintiffs having been registered as such 
should be considered sufficient, without proof of some superior 
title, to oust them from the possession of their property. Although 
the Persian statement of tendres certainly did show that for tha 
year 1210, F. S., the name of Adhar Singh; the father of thsi 
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’defendants, was mentioned as proprietor, and although in the 1823. 
book of settlements for the year 1216, the names of the defendant* ^ " 

were registered as proprietors, yet it is ,by no means apparent 
trader what circumstances these entries were made. There was no otters, ». 
petition from the defendants furthcoming setting forth their claims,- Ra(fhou. 
nor was there any proceeding of the Collector recognizing their 
rights, nor was there any document to prove that the slightest ““ * 
investigation or enquiry was instituted into their claims previously 
to the registry of their names as proprietors. According to the 
provisions contained in clause 8, section 53, regulation 27, I8U3, 
the Collector was nut competent to eject the plaintiffs in favour of 
the defendants, without a decree in favour of the latter by a Court 
of judicature, in which tribunal alone the cognizance of the claims 
of the parties was vested. On the whole, it was clear th it the 
entry of the defendants names as proprietors was fraudulent and 
collusive, and there did not appear any ground on which their 
rights could be maintained. Urrder this view of the case the 
Acting Ziilah .liidge decreed the lands in dispute to the plaintiffs, 
and the costs were made payable by the defendants. 

The defendants being dissatisfied with the above decision pre¬ 
ferred an appeal from it to the Bareilly Provincial Court, and on 
the 26th of August 1818, the Second Judge of that Court, in 
concurrence with the Fourth .Judge, reversed the decree of the 
Acting Ziilah Judge, on the ground that Murdnn Singh having 
been recognized as Moocnddim only, could ne t now claim the 
rights of zemindar, and that the names of Adheen Singh and 
Eahadoor Singh having been registered as proprietors ever since 
the Company's rule, those individuals ought to be recognized as 
possessing the proprietary right until some superior title should be 
established. A special appeal was admitted by the Court of 
Sudder Oewanny Adawlut on petition to that effect by the appei- 
iants. In the mean time Rahadoor Singh, one of the original 
defendants, died, and Rnghoonath Pathuk apjieared to defend the 
suit on behalf of his minor son Vislinoopershaud Singh. Bishen 
Singh had also demised, and Gooroodutt Singh, though he proved 
his right of inheritance to that individual, failed to attend. Qn 
the 28th of July 1823, the Second .lodge (C. Smith) recordedJws 
opinion that the rights of the appellants had been satisfactorily 
established in the Ziilah Court, and that the respondents had not 
exhibited any title to the property. It was evident, he thought, 
that the respondents had collusively effected the entrv ^f their 
names in the Collector’s books; indeed the decree of the Provinci.al 
Conrt did not show the existence of any title on the part of the 
Respondents; but possession was decreed to them on the ground 
of the registry of their names, and of the appellants appearing to 
have been called Moocuddims. This decision appeared repugnant 
to the principle repeatedly recognized in the decrees of the Court 
of Sudder Dewanny Adawlut, and the appellants in virtue of their 
Moocuddnniee right (supposing that they were merely Mooend- 
dims) were clearly entitled to retain possession of the lands in the 
absence of the lawful proprietor. On**%he 19th of July the case 
was brought tiefore the Fifth Judge (W. B. Martin) who expressed 
his concurrence in the opinion of his colleague. Her observed 
VOL. III. I I 
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1823. that at the first settlement of the lands in dispute under the 

- Company’s government, the name of Murdun Singh was entered 

s!n*^h”aod Collector’s bool^s as Moocuddim, and that this Murdun 

oihei-s\. Singh had for many years held possession under the former 

Ru^hoo- GoveAiment; that at the second settlement the Collector after due 
iiath-Pa- investigation, by enquiring of the Canoongoes and persons cou- 
thuk. versaiit with the affairs of the pergiiniia, had caused the name 
of Murdun Singh to be erased from the list of Moociiddims and 
entered under the head of proprietors, and with him the settlement 
was then made in proprietary-right, he continuing in possession ae 
the ostensible proprietor from the beginning of 1213 up to 1216 
F. S.; that under these cirrumstances his name must have been 
subsequently struck out either through inadvertence or fraud and 
collusion; for the Collector and his officers had no authority 

whatever, without a judicial award to that effect, to make any 

alteration in the proprietary right once registered. Under these 
circumstances a final decree was passed reversing the decision ot 
the Provincial Court, and affirming-that of the Acting Ziilah 
Judge The costs in all three Courts were made payable by the 
respondents, (a) 


1823. THE COLLECTOR OF BAREILLY, (on’the. part of 

Government), Appellant, 

July 22ad. verstts 

MAJOR HEARSEY, Respondent. 

HbM that THE case was in substance as follows : 

to'hc spi- December 1820, the respondent sued the Officiat- 

ritoftlie' ing Collector of Bareilly, and Toorab Khan, the purchaser of the 
rule con- taiook of Bulliearef, pergunna Pillibheet in that ziilah, with a 
tamed in ggt aside the auction sale of the taiook in question. The 

re^iilation brought originally in the Bareilly Provincial Court, and 

18, 1814 ,a ^^id at 9.730 rupees, the amount of arrears of Government revenue 
teeond no- alUged in the proclamation of sale to be due from the proprietor, 
ticewaarc- 'Jhe plaint set forth, that on the 18th of August 1817, the plaintifi* 
aa^^being purchased at public auction, the taiook in question, which 
poatponed, contained one hundred and seventeen motizas, for the sum of three 
whether the thnusaAd rupees; and on the 18th of October of that year had 
poatponc- obtained a regular bill of sale from Government for the same; that 
from u*™** ^ great expence brought into cultivation the lands 

avoidable cotnprised ill the estate; that of nineteen of the mouzas he never, 
cauae f>r (>oiild obtain possession, but that he nevertheless had regularly 
paid up the rents due from the estate; that agreeably to the 
She prowl- eleventh section of regulation 26, 1803, it was the duty of the 
siona of 

section 9, (a) The provision on which this case principally turned has been reenacted by 

reitulatioa section l3, regulation 7, ltt22, which prescribes that Coilectors, and other 
11, 1822, officers exercising the powers of Collectors, shall not, unless where specially 
modifying authorised, do any art lending tiTdisturb possession, but shall leave the Adawlnt 
the rule to invesiiirate in a regular suit all claiuas of persons not in possession, but 
.•boveqnot- deeming iheiuselves entitled to be so. 
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Collector to put the plaintiff into posseasion of all the lands com- 1823. 

prised in his purchase; that the plaintiff petitioned to be put in-- 

possession accordingly, and that due investigation being made, it ed,araDot 
was clearly proved to the satisfaction both of the Collector 
Bareilly and'the Commissioner of Kumauon, that the i^il^eteen merUs 
mouzas claimed by him actually did form a part of his purchase; of an ap* 
notwithstanding which fact and the plaintiff’s continual reinon-[>e«l from a . 
strance, he never could obtain possession; that on this account_ 
the Government revenue fell into arrears, and the former Collec- vl'ofisiy 
tor having left the station, the officer who was acting in his p'ace ibe pro- 
advertised the lands of the plaintiff for sale by public auction, nmlgation 
stating the arrears at 16,430 rupees; that on that occasion 
plaintiff paid up all the arrears which he considered to be due, 
notwithstanding which a second proclamation of sale was issued 
on the 19th of August 1820, for the alleged arrear of 9,730 rupees; 
an amount which was never due, even computing the rents on the 
lands of which the plaintiff had not obtained possession, and 
which up to the day of sale would'only amount to 6,804 rupees; 
that the day fixed for the sale was tlie 18th of September 1820, and 
that the Acting Collector would uot listen to any retnonstrances 
on the part of the plaintiff’, who offered security to pay.off tho 
arrears in two years by instalments out of his personal allowances, 
and who, on this tender being rejected, subsequently gave in to 
the Collector a note of hand of Kewul Ram and Sheonath for 
seven thousand one hundred and seventy rupees, and an order fur 
his own salary for the month-of August, amounting to five hundred 
and sixty rupees; that the Acting Collector accepted this tender, 
desiring him at the same time to get the note of hand discounted 
and to bring the money, promising that the. sale should be posU 
poned to the 22d of September; that the plaintiff relying on 
this assurance, was in the act>of devising the means to raise the 
money, when he suddenly heard that the Collector on the 19th of 
September had given orders that the sale should take place on the 
following day, the 20th; that he immediately sent his agent to 
the Collector’s cutcherry-, and tendered two thousand rupees in 
cash, and a promissory note of Mullik Ahmed Khan for the siiiii of 
five thousand rupees payable in fifteen days; that he subsequently 
tendered a bill drawn by Captain Roberts, but all to no purpose^ 
the whole talook having been sold on the 20th of September, with¬ 
out any proclamation having been affixed either in the Court of 
the Judge or the Collector’s cutcherry, (or the sum of H,700 
rupees, when there were only two or three persons present; and 
although by the sale of five, or at the most ten of the mouzas includ¬ 
ed'in the talook, the arrears due might have been realized. The 
defendant,'Toorab Khan, declined entering into any reply, stating 
that he was the auction purchaser, but-that it did not rest with hini> 
to defend the legality of the sale. The Collector of Bareilly re¬ 
plied, that it was the duty of the plaintiff, if he considered that he 
had a right to those lands, of which he .stated that he could not 
obtain possession, though included in his purchase, to have sued 
the actual possessor of them, and to havi!*established his right in a 
court of justice; that ho (the plaintiff) had admitted some. arcear 
to be dae, though he disputed the amount, and euch- being tha. 
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ease, he shonld have contested the justice of the demand, deposit* 
iiig the money in Court previously to the sale, by which means he 
might have procured an order to stay it; that the plaintiif’s objec* 
tioiis to the sale were pe'rfectly frivolous, inasmuch as the revenue 
authorities were vested with the power to sell either the whole or a 
part of the lauds on which arrears had accrued as they might think 
proper; and as, agreeably to section 5, regulation 18, 1814, the 
sale not taking place on the 18th of September, a second proclaina> 
tion was duly issued to the effect that it would be held on the 20th; 
that the plaintiff had been allowed the period of one month to 
enable him to procure the cash to the amount of arrears due, but 
that this indulgence having been granted to him, and he having 
tendered the sum of 2,0Q0 rupees only in ready money, it would 
have been obviously improper to accept payment in bills or promis¬ 
sory notes On the 2fith of May 1821, the Senior Judge of the 
Bareilly Court decreed in favour of the plaintiff, on the grounds 
that he had, by the evidence adduced, fully established the fact of 
his never having obtained possession of the nineteen mouzas claim¬ 
ed by him, which belonged to the talook he had purchased, which 
were included in the bill of sale, which formed no less than a sixth 
part of the entire estate, and of which, as he had not obtained pos¬ 
session, the revenue due to Government should have been deducted 
from his rent roll; that the 18th and 19th of September were 
Moosulmaun holidays, and that there was no advertisement to the 
effect that the sale should take place on the 20th, nor notice sent 
from the Collector’s cutche.rry to that of the Judge, which facts were 
alone sufficient to invalidate the sc^e, and that the defendant had 
tendered unexceptionable securities, fully adequate to the arrears 
demanded. Under these circumstances, he adjudged that the sale of 
Talook Bulhearee, which had taken place on the 20th of Septem¬ 
ber 1820, should be rescinded ; that the defendant, Toorab Khan, 
who had purchased the said talook, should receive back the amount 
of his purchase mopey from the Collector's office, and relinquish in 
favour of the plaintiff all claim to the lands, accounting to him 
at the same time for the mesne proffts during the period of his 
possession ; that the Collector should make a deduction in favour 
of the plaintiff' to the amount of 6,250 rupees, on account of the 
revenue for three years of the nineteen mouzas of which he had 
never obtained possession, and another deduction to the amount of 
865 rupees on account of excess of rent levied from mouza Jusid 
above* the proper assessment; that the plaintiff’ should obtain 
possession of his lands on paying up the sum of 614 rupees due as 
arrears ; and that, until he was put in possession of the nineteen 
mouzas which he claimed, and which formed part of his .purchase, 
the Collector should allow him, on the part of Government, a yearly 
deduction of one-sixth of the revenue at which the talook of 
Bulhearee was assessed at the time of sale. The costs were made 
payable by the Collector. 

An appeal was preferred to the Court of Sudder Dewanny 
Adawlut by the Collector from the above decision. The case was 
brought forward out of tVrn, on a petition to that effect from the 
appellant, and on the 1st of May 1823, the Second Judge (C. 
Smith) delivered his opinion to the following effect: it appear* 
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that the resipondent (Major Hearsey) did, on the 18th day’*of 18*3. 
August 18.17, corresponding with the 21bt of Sawun 1214, F. S., 
purchase for the sum of 8,000 rupees, the talook of Bulbearee, TheCollec- 
which was assessed at an annual of 12,601 rupees. He 

Continued to discharge the revenue due on the estate r€|gulariy 
until the year 1216 F. S., and although it is true he all along Hearsey. 
objected that he had not obtained possession of nineteen of the 
one hundred and seventeen mouzas comprized in his purchase, 
yet no validity was ever attached to this objection by the Board 
of Commissioners; on the contrary, on the receipt of a report from 
the Commissioner of Kumaoon, dated the 19th of July 1820, the 
Board of Commissioners, on the 4th of August of the same year, 
declared the objection to be unfounded, and issued a positive 
order that the talook should be sold, unless the whole of the 
arrears fur the }ear 1217 F. S., and the preceding years, were paid 
up. It is also apparent from the evidence adduced, that the 
nineteen mouzas, possession of which was claimed by Major 
Hearsey were not possessed by the former proprietor, to whose 
interest alone he succeeded by purchase, an auction purchaser 
having a right to take only so much as may have been in the pos¬ 
session of the funner proprietor, llis objection, that he did not get 
possession of nineteen of the mouzas, and his claim to be conse¬ 
quently relieved from a portion of the assessment, are wholly 
inadmissible. He should have sued the actual possessor to, 
recover the lands to which he considered himself entitled. It 
appears, moreover, that the purchaser Toorab Khan, who pur¬ 
chased the same talook, nevqr obtained possession of the nineteen 
mon/.as claimed by Alajor Hearsey, and yet that he has punctually 
discharged the annual assessment of 12,601 rupees, it is also 
proved, that when the talook of Bulhearee was brought to sale 
it was in arrears to the amount of several thousand rupees. The 
objections therefore of Major Hearsey as to his not having ob- 
t.iined pus.se^sion of a few mouzas, and as to the over assessment 
of another, are wholly inap|ilicable. lii the first notice of sale, 
dated the J6th of August, the dav fixed for the auction, was the 
18th of September, corresponding with the 9th of Zeelliij, which is 
the Muosiilmaun holiday termed the Urfa, or day preceding the 
Eed-oozoha. But this holiday does nut prevent the transaction of 
public bnsine.ss, and it could only have been out of tenderness to 
Major Hearsay that the sale was (lostponed. The fifth settiou of 
regulation 18, 1814, prescribes that the Collector is tc> publish a 
notice of the day on which the postponed sale is to take place 
only when some unavoidable cause renders necessary the post¬ 
ponement of a sale duly advertized, in which case >t would be 
requisite that a second notice should be affixed, as well in the 
Court of the Judge as in the Collector's cutcherry. But where 
a sale is put off merely out of indulgence to a defaulter, which can¬ 
not be held to come under the definition of an unavoidable cause, 
no such process is requisite. As to the objection urged against 
the quantity of land sold, although the sale of a smaller por¬ 
tion would have sufficed to make., good the arrear, it is wholly 
untenable, inasmuch as it is discretionary with the revenue 
authorities to dispose, either of the whole or of a. part of a da- 
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1823. falilter’s estate. In point of fact, as the entire talook of Bnlhearee 
■ sold for only 3,000 rupees on the former occasion, it was natural 

TbeCoilec- to suppose it would fetch no more a second time. The other 
agreements in support of the claim are wholly unworthy of atten- 
Major Major Hearsay really desired to procure a postponement 

Hearsay, of the sale, he sliould have sued the Collector, tiling adequate 
security in Court agreeably to the regulations; nor was the Col¬ 
lector competent to receive a less sum than that which was stated 
in the notice to he due as arrears to Government, 'i'he Senior 
Judge of the Court of Appeal has not only directed a rescission of 
the sale in this case, but he has ordered a deduction of one-sixth to 
be made from the annual assessment. This order has not only 
nothiiig to do with the claim, but it is positively illegal, and beyond 
his competency; the power of making any abatement in the public 
revenue being expressly reserved to the Governor General in Coun¬ 
cil. On these grounds the Second Judge held that the sale by 
auction of the property of Major Hearsay was perfectly legal and 
regular, and that the decree of the Court below (including all its 
provisions) should be reversed. 'I'he case next came to a hearing 
before the Chief and Fourth Judges (Messrs. Leycester arid 
Dorin) who called for additional evidence on various points, but 
chiefly as to the practice usually observed in the Collector’s office 
in causing a proclamation of sale to be aflixed in the Court of the 
Judge; whether it was done through the medium of the Vakeel of 
Government, or by means of a common Chtiprassee. On the 
S2nd of July 1823, the further evidence having been received, the 
Judges abovenanied recorded their (judgment in the following 
terms : In this case there are two points to be considered; first, 
was the decision of the Court below, under date the 2Gth of May 
182], which set aside the sale, correct with reference to the rules 
which existed at that time; secondly, supposing the sale to have 
been illegal, was the Court below at liberty to make any deduction 
from the Government, revenue. On the first point, it is evident 
that the sale which took place on the 20th of September 1820, 
was in pursuance of the former advertisement in which the 18th 
was mentioned as the day of sale, and that the postponement 
was made on the 19th. But agreeably to the fifth section of 
regnlailon 18, 1814, it was incumbent on the Collector, having 
postponed a sale, to issue a second advertisement specifying another 
date, aftd to affix it as well in the Court of the Judge as in his 
own cutckerry. Independently of the fact, that the 19th was a 
holiday on which the Court was shut and empty, there exists 
no trace at all of any advertisement having been fixed there on 
that day. On the contrary, it is highly probable, from the circum¬ 
stances of the case, that no second notice was issued at all. But 
as the Collector was not competent, after having once postponed 
the sale, to proceed to sell the estate without carrying into effect 
the provisions of the regulations in such cases, it is clear that his 
act, as far as Major Hearsey is concerned, must be considered harsh 
and severe, and should be rescinded as being in itself illegal. 
This opinion, however, has refsjrence to the rules in force relative 
to sales at the time the decree of the Provincial Court was pro¬ 
nounced, the provisions of regulation 11,1822, not being applicable 
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to the case. On the second point, namely, the deduction orderAd 1823. 
by the Court below from the assessment of the estate aa origi* 
naliy 6xed, the objection of the appellant is forcible and just; TheCollec> 
the judicial authorities having no authority to make such deduction ^ 
on the plea of' the purchaser that he had not obtained gosses- ** 
sion of all the lands included within his purchase, or on any Hearse^ 
other plea or pretext whatever. The purchaser in such case had 
only two alternatives, either to resign his purchase or to content 
himself with it, adopting any measures he might deem advisable 
to recover the portion of which he had not obtained possession. 

On the above grounds, the decree of the Court below was amended; 
ihat part of it which declared the public sale of talook BuU 
hearee null and void being affirmed, and that part of it being 
annulled which ordered a deduction in the assessment. Major 
Hearsay was ordered to pay up all the arrears of nvenue claimed 
as due to Government at the time of the sale, and the Collector 
directed to refund to the purchaser the principal of his purchase 
money. The costs were made payable by the parties respec¬ 
tively. {a) 

(a) In tlie absence of the Chief and Fourth Judges (W. Lc 3 ’cester and W. Dorin) 
who passed the above decree, a petition was presented for a review of judgment 
wliicli was granted by the Second Judge (C. Smith) and the Officiating .Judge 
fj. Ahmuty), and on the 28th of July 1824, it was reversed hy the two last 
named Judges, in concurrence with the Fifth Judge (W. B. Martin), on the , 
ground that evidence had been subsequently produced which proved that notice 
of the postponement of the sale was actually issued. Tiiis was gathered first 
from the depositions of Heera Lai, then a JVfohurrir in the Collector’s Ciitcherry, 
who stated, that on the day of ti^ festival termed the J^ed-ooseAa, the Acting 
Collector raiised Motee Lai, a moonshee, to write out the advertisement, which 
being done, and the paper signed and sealed, the Collector gave it to the Nasir 
to take to the Court of the Judge. And, secondly, from the deposition of 
Giinga Sing, a Chuprassee, who stated that he himself on the day oftiieJSedieotokat 
had affixed tl>e notice of the postponed sale on a pillar in the verandah of the 
Judge's Court. The reversal of the first decree of the Court on review was 
grounded on a mutter of fact rather than of law, and the principle appears to 
have remained untouched. The ultimate decision wvs to the following effect, 
namely, that the decree of the Provincial Court of Bareilly, dated the 2fith of 
May 1821, should be reversed, and that judgment should be given in favour 
of the appellant; that the sale of the Talook Biilhearee, which took place on the 
20th of September 1820, should be held good ; that Toorab Khan should be put 
in possession of his property as before; that if, in conformity to the orders of 
the Provincial Court, the purchase money had been restored tu him, he lihoald 
pay it back into the Trensui y; that if, according to the same decree, the produce 
of the year 12'28 F. S. bad been given to the respondent, he sliould return it to 
Toorab Khan with interest; that the respondent, should restore to the purchaser 
all the profits obtained from the estate from the date of bis having ‘been put in 
po.saession of the disputed property, and that after deducting the revenue due 
tu Government, any surplus retnaining of the purchase money should be given 
to the respondent, who was ordered to pay the costs of both Courts. 
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1823. *• NAROOPA NAIK, and another, Appellants, 

versus 

Jiil724th. MR. DAVID CLARK, (Kepresentative of Dr. Turnbull, 

deceased), Respondent. 


Held that Doctor Turnbull was the original plaintiff in this case. On 
thesel^ the 22nd of March lSi7, he sued the appellants, Moraree Jee, 
of a bi^f their Gomashta, Ram Bukhsh, and Ram Kunhye, proprietors of the 
bTanswer- banking-house known by the name of Soobhee’s house, and their 
able for tUc Ram Sunhye and Ram Das, in the Zillah Court of 

amount iii Mirzapore, to recover the sum of 4,958 rupees on account of two 
the first bills of exchange, with interest and incidental expences. He 
wherTnot Moraree Jee, the Gomashta of the house of Naroopa 

paid by the ^^^ih and Co. bankers of the town of Mirzapore, had, through the 
drawee; medium of Gunga Bishen a broker, sold to him (the plaintiff^ two 
that bis bills of exchange drawn by Anuiid Rai and Liichnimi Das of 
*l(%e<tthe Oumraotee, on the house of Soobhee and Ram Sunhye, in 
amount of favour of Soobuns Rai and Sahjee, duly endorsed with the 
it in the names of the latter individuals, the one bill being fur two 
anofher^ thousand rupees, dated in Migh Soodee 187-2, Sumbut, and 
banker on *be other A»r two thousand three hundred rupees, bearing the 
account of same date; that the plaintiff forwarded these two bills to his 
the pur- agents Lalljee and Soonkh Lai at Koonch, who sold them to Nukjoo 
without the Surammi Das, which two persons sold them to Ramper- 

purcbttscr’s and Bajee Rai, who sold them to Luchmee Narain and 

sanction, Sheodas, by whom they were sold to Mohun Lai, who sold them 
does not to Mtiddun Gopal and Gungapershay^d, who sold them to Suntokb 
hhn"*and* Kashee Ram; that when these last mentioned individuals 

that’his not presented the bills for payment at the house of Soobhee and Ram 
having re- Sunhye of Benares, they would not cash them, although accepted 
ceivedback by their Gomnshta Ram Das, on the plea that they had not received 
caused'iuo amount from the house of the drawers; that in consequence 
be cancel- ^^e bills were returned on the plaintiff’s hands, through the several 
led, affords intermediate eiidorsurs and pavees, and that as he had been 
sufficient obliged to pay the amount with interest, and all exnences to Nukjoo 
{lon'*^**tlie Suramiin Das, he was entitled to recover from the 

absence of defendants, who were the sellers and acceptors of those bills, 'i'he 
proof to the defeii4aiits, Ram Sunhye. Ram Bukhsh and Ram Das, replied 
contrary, that they had nothing to do with the bills of exchange; that the 
sanct’ion defendant Ram Das had not accepted them from the hands of the 
wasnotob- plaintiff’^ GomasAfus, and that they were prepared to answer any 
tained. claim that might be preferred against them by Suntokh Ram and 
Kashee Ram, who had presented the bills for payment at the house 
of Benares, and had procured them to be accepted; that the 
plaintiff’s action would he only against those to whom he had paid 
the money, and not against (hem (the defendants). Naroopa Jee, 
Dadojeepidree, and Moraree Jee, the other three defendants, 
replied that they could not be obliged to pay twice the amount of 
the same bilis; that agreeabjly to the plaintiff's order they had de¬ 
posited the amount of both bills in the house of Goala Das, and 
that the rules established amyng bankers did not admit of their 
being sued on this account; particularly as those bilis had been 
presented for payment to the house of Soobhee and Ram Sunhye 
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in favour of Suntokh Ram and Kashee Ram, not in favour of th*e 
plaiiitiflP, and were accepted by Ram Das the gomashta of the • 

house: and-that as the plaintiff’s claim for the principal could not Naroopa 
lie against them, still less could his actioif fur interest and inci- Naik and 
dental expences be maintained. • 

On the 2'M df July 1817, the OflSciating Judge of the Zillah‘g|^jlj^ 
Court, after due consideration of all the pleadings and evidence* 
adduced in the case, recorded his decision to the following effect 
As Moraree Jee, and the other two defendants associated with' 
him,'do not deny having sold the bills of exchange to the plaintiff, 
and having received from him the amount for which they 'were 
drawn, and as that amount was never realized from the house of 
Soobhee and Ram Sunhye or their gomashta, Ram Das, it becomes 
clearly a debt due from the three first mentioned defendants, which 
they are bound to discharge. Their plea that they had by order 
of the plaintiff lodged the money in the house of Goala Das is not 
worthy of attention, as had they done so, they would most as* 
suredly have got back the bills and cancelled them. But the bills of 
exchange, so far from having been cancelled, are now in the pos* 
session of and have been produced by the plaintiff. The fact of 
their having been written on plain paper cannot invalidate them, 
as they were drawn out at Omraotee, a place not within the terri¬ 
tories of the Honorable Company, and where no stamps are used. 

Un the above grounds, therefore, he decreed that the gomashta 
iWoraree Jee, and his principals Naroopa Naik and Uadoojee Fidree 
should, jointly and severally, pay the amount claimed by the 
plaintiff, together with all costs ,of suit, except those incurred by 
the other defendants, who were ordered to pay their own costs. 

These three defendants being dissatisfied with the above decision, 
appealed from it to the Feiiares Provincial Court. After taking 
the answer of Jumna Das, heir of Goala Das, and the deposition 
of Luchmun Das and four other witnesses, as to the allegation of 
the defendants, that the money had been lodged on account of the 
plaintiff in the house of Goala Das, a difference of opinion arose 
between the Second, First, and Third Judges, on the merits of the 
case; but the decree of theZillah Judge was ultimately, on the 31st 
uf January 18'20, affirmed, the Fourth Judge concurring in opinion 
with the Senior Judge to that effect. 'I'he appellants were or¬ 
dered to pay costs and interest up to the date on^ which the debt 
might be liquidated, and they were at the same time declared at 
libeity to draw from the house of Jumna Das the money which he 
admitted they had lodged in the hands of his father. A special 
appeal was admitted from the above decision by the Court of 
Sudder Dewanny Adawlut, and Dr. Turnbull having died in the 
interim, Mr. David Clark appeared by vakeel as his representative. 

The. reason of the admission of the appeal by the Chief and Fourth 
Judges! W. Leycesterand S. T. Goad)as set forth in the proceeding' 
of the latter, was as follows : It appeared that the petitioners had, 
in point of fact, as stated by them, lodged the money due to 
Dr. Turnbull in the hands of the banker Goala Das, ana that the 
Fourth judge of the Court below had^ assigned as a reason for 
giving judgment against the petitioners, that they had made the 
deposit without sanbtioii, which, if they had obtained, tliey would 
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hkve got back the bill of exchange, but in the opinion of the 
Fourth Judge of the Sudder Dewamiy Adawlut, the fact of the bill 
not having been returned was not conclusive proof that such 
sanction had not been obtained. 

Onrthe 24th of July 1823, the cause came to a hearing before 
the Third Judge (J. Shakespear), As the appellants were unable 
to adduce any proof whatever that they had lodged the money in 
the hands of Uuala Uas with the sanction of Mr. Turnbull, and as 
upon this point, in the opinion of the Third Judge, the merits of 
the appeal rested, he passed a final decree that the judgments of 
both the Courts below should be affirmed, and the appeal dismissed 
with costs. 


HIDAYUT A LI and QAOIR A LI, Appellants, 
versus 

PR'EM SING, Respondent. 

ON the 19th of March 1818, the appellants and Kurum Hoosein 
instituted an action against the respondent in the Zillah Court of 
Cawnpore, to recover possession of mouza Moohummudpoor in 
pergunnah Bhookneepoor. The suit was laid at 1,750 rupees. 
On an adjustment of accounts (it was stated in the plaint) between 
the defendant and the plaintiffs, and one Lootf Hoosein, who was 
a copartner in the above landed property, it appeared that there 
was due from the latter to the former se\ en hundred and some odd 
rupees, princi[)aL and a little more than five hundred rupees as 
interest, reckoned prospectii'ely for two rears to come. With a 
view to the liquidation of this sum, the defendant on the 24th of 
Asnrh. 1220 F. caused the plaintiffs and Lootf Hoosein to exe¬ 
cute a bill of sale of the above mouza in his favour, for the sum of 
1,300 rupees, himsejf executing an obligation that he would restore 
the instrument in the event of his receiving the purchase money 
back within the period of two years. 'Ihe defendant had won over 
Lootf Hoosein to his interest, llie plaintiffs had within the stipu¬ 
lated period repeatedly tendered to him the purchase nioney, but 
he constantly refused to receive it, saying that he would take back 
the principal at the expiration of the period agreed upon, and that 
in the interval he was content with the interest. 'Jhe plaintiffs 
remained in possession of the mouza until the end of the month 
of Asnrh 1222, F. S,, and during this period had sent to the defen¬ 
dant the sum of two hundred and seventy-five rupees out of the 
profits of it, notwithstanding which, he, of his own authority, took 
possession of the mouza, without making any application to 
the judicial authoritie.s, as required bv section 8, regulation 
17, 1806. The piaintiffs accordingly petitioned the Court that 
they might be allowed to deposit the purchase money, and that a 
notice might be served on the defendant agreeably to the provisions 
contained in the enactment above cited, but thev were referred to a 
regular suit* The plaintiffb concluded by stating, that if Lootf 
Hoosein was determined to sell his share, they were entitled) as 
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partners in the estate, to the right of preemption; and that, on the 
case being decreed in their favour, they were willing to pay hint a 
sum proportionate to his interest in the estate. On a subsequent 
date, one of the plaintiffs, Kurum Hoosein, and Lootf Hoosein 
presented a petition, styling themselves pfoprietors of one moiety of 
estate, and setting forth that they and the plaintiffs hadtjoined 
in conveying the mouza by sale to the defendant, and that as they 
had cancelled the obligation executed by him to restore the bill of 
sale within a speciBed period, the sale was complete, and, as far 
as their moiety was concerned, th it they had no claim whatever on 
the defendant. The defendant made the following reply : 'I he 
obligation executed by me, which alone can have the effect of 
changing the nature of the transaction from an absolute to a 
conditional sale, is not in the possession of the plaintiffs.' They 
state th it they have lost it; whereas, in point of fact, they returned 
it to me two months before the expiration of the period therein 
specified, by reason of the deterioration which the property had 
undergone. Under these circumstances the condition was cancel¬ 
led and the sale perfected. Consequently recourse to the rules 
prescribed in regulation 17, 1S06, quoted by the plaintiffs, was 
wholly unnecessary. How was it possible that their allegation of 
having paid two hundred and seventy-five rupees could be true, 
when they borrowed from Narain Sing, the defendant’s father, the 
sum of two hundred and twenty-five rupees to pay the Govern¬ 
ment revenue for the year 1222 F. S. On the 27th of May 1819,, 
the Zillah Judge passed a decree in favour of the plaintilfs, on the 
grounds that the rules contained in regulation 17, 18()6, had not. 
been complied with by the defendant; until after compliance with 
which he could not obtain absolute proprietary right in the estite. 
The plaintiffs were ordered to p.iy down the piirchuse money, 
they being at liberty to sue the defendant-for mesne profits, and the 
defendant being declared liable fur all costs. 

An appeal having been preferred to the l^areilly Provincial Court, 
the above decision was, on the 4th of April 1820, reversed by the 
Chief and Officiating .liidges, on the ground that the bill of sale 
executed by the respondents was absolute and unconditional, and 
that they could produce no evidence to invalidate the transfer-. 

Hidayut Ali and Qadir Ali presented a petition to the Court of 
Sudder Dewannv Adawlut for the admission of a special appeal 
from the above decision. 'I'his was granted for the reasons con¬ 
tained in the proceedines of the Second and (former) Fourth Judges 
(C. Smith and S. T. Goad), dated the fifth and twenty-sixth of 
August 1820. namely, that the decision of the Court below ap¬ 
peared, friind facie, to be contrary to the provisions contained in 
the I7th regulation of 1806, and the rules laid down in the circular 
order of the Sudder Dewanny Adawlut dated the22iid of July 1813, 
and that if the original acknowledgment of Prem Sing had been 
returned to him, he would have been able to produce it instead of a 
copy. On the 2nd of July 1823, the cause came first to a hearing 
before the Second Judge, who recorded the following opinion : 
There is no written evidence to prove the cancelling of the obliga¬ 
tion executed by Prem Sing ou ^e 7th of July 1813, a copy of' 
ssbich instrument was filed in the Zillah. Court of Cawnpore, but 
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the original of which has never been produced. Without the pro- 
- dAcion of the original no reliance can be placed on the testimony 
of the witnesses to the copy. It appears that a petition was pre¬ 
sented to the Register for a copy of the instrument, in the month 
of March 1815, that is, before the expiration of two years from the 
date of its execution. It is evident that the provisions contained 
in regulation 17,'1806, were not conformed to, and consequently 
that the sale could not have become absolute. There was no spe¬ 
cification of the shares of Meer Kurum Hoosein and Meer L^outf 
Hoosein, which strengthens the suspicion of their being in league 
with the adverse party. The decree of the Zillah Court provides 
that the appellants, shall, after paying the sum of 1,310 rupees, be 
put into possession of mouza Moohummudpoor, pergunnah Bhook- 
neepuor, but in reversing the decree of the Provincial Court, and 
confirming that of the Zillah Court, it is necessary to advert to 
Meer Kurum Hoosein and Meer Lootf Hoosein. On these grounds 
the Second Judge recorded his opinion, that the appellants should 
be reinstated in.their property on repaying the sunt ordered to be 
deposited by them by the Judge of the Zillah Court; that they 
should be at liberty to sue the respondent for mesne profits; that 
Meer Kurum Hoosein and Lootf Hoosein, after the amount of 
their interests in the property shall have been established, should 
be at liberty to enter as copartners, on piying to the appellants 
a sum proportionate to their respective interests, to reimburse the 
appellants for having advanced their shaie of the contribution to 
the respondent, and that the respondent should be held liable 
for all costs of suit in the three Courts. On the 29ih of July 1823, 
the Chief and Fourth Judges (W. L^ycester and W. Dorin) ex¬ 
pressed their opinion on the merits of this case in the following 
terms. On re\iewing the whole of the circumstances of the trans¬ 
action on which this suit is founded, it appears clearly to 
have been the intention of the parties to make only a conditional 
sale, in other word.*!, to negociate a loan on the security of the pro¬ 
perty in dispute. It never was intended that the sale should 
become perfect and absolute. This appears evidently from the 
nature of the bill of sale and its concomitant obligation, condi¬ 
tioning for the term of two years. It also appears that the rules 
laid down in regulation 17, 1806, without which a conditional sale 
canno(,become absolute, have not been conformed to by the pur¬ 
chaser. He has moreover fiirtiishud no proof whate\er that his 
obligation was cancelled. VVith respe t to it there is merely his 
simple uncorroborated assertion, that after it was returned to him 
it was accidentally burnt 'I'he appellants, on the other hand, 
assert that it was lost while in their possession. If two of the 
partners of the estate, which was conditionally sold, choose to 
divest themselves of their rights by collusion with the adverse party 
or otherwise, the fact cannot operate to cause the alienation of the 
estate from, the hands of tlie other sharers, nor could this result 
follow even admitting that ail the sharers had united in divesting 
themselves of their rights, and had, on the application of the, con¬ 
ditional purchaser, restored to him the obligation he had executed ; 
as this could have been, brougl^t about only by circumvention and 
fraud. In fine, the transaction cannot by any means be considered 
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to he out of the predicament of a conditional sale. On the abiy^e 
grounds the Chief and Fourth Judges expressed their coiicurience 
ill the opinion recorded by the Second Judge, and a final decree 
was passed accordingly. , 


GUNGADHUR PEHAREE, and others, Appellants, 1923 . 

versus — — — 

HURCHUNDER GHOSE, and others, Respondents. July 29tii. 


THIS suit was instituted by Kaleeshunker Ghose, since deceased, An engage* 
in the Calcutta Provincial Court on the 9th of February 18 I 6 , ywnt hav- 
against the appellants and others, to recover possession of Govind- 
poor and two other motizas, as well as certain lands with a salt* g landhoi- 
work attached thereto, in talook Kishenpoora, pergunnah Abkorah. der in Cut- 
Suit laid at (i,000 rupees, the Sudder Jumma for the f/wi/ec t»ck,topay 

t ■ ^ , , , . , I , V 1- rent for Ilia 

Ihe plaint set forth, that the above talook, which was the 

zemindaree of the late Koonjbeharee Chowdree, was sold on the theeveutof 

10th of .VJ ay 1811, in satisfaction of arrears of revenue due to *•!*•*« 

Government, and purchased bv Rajehunder Shoine and Bhyro 

Singh Chowdree; that lirijkishwiir Raotura and Gungadhur being 

Hai (Kuoiijbeharee's suns and two of the defendants in the pre-declared by 

sent action) refused to relinquish possession of the lands in ques-the result 

tion, although they had been assessed by the Commissioner of 

Cuttack at 6,000 rupees ; 01 / the grounds that they formed a had insti- 

lakliiraj dewutter tenure; that at the request of the Collector tuied to be 

an aumeen was apnuinted bv the Judge to put the purchasers in li»hle to 

k 1 ^ ' • * a A ^ ft 9 SJ* QlS tVI fS 2 

possession, iiiit they, before they had recovered possession of the j “|,j |,y 
entire estate, sold it in Asarh 1219, Umlee, to the plaintilF, and, Cuimnis* 
in consequence of a petition pre^ented by him, the Collector re- sioner that 
quested the Judge to put him in possessimi. An aumeen was 
accordingly deputed for this purpose on the 2Ut of October 1821, fpct"the' 
with instructions to put the plaintiti' in possession of all except the revenue of 
lakhiraj lands ; but on tlie defendants petitioning to be continued such lands 
in possession, the matter was referred to tlie Calcutta Provincial 
Court, and although they directed the plaintiif to be put in pos* Govern-** 
session, considering that the right of the purchasers at public sale ment, 
had devolved on him, and that the opposition manifested by the tbongh’ 
defendants was wrongful, yet their order was not carried into exe- 
cutioii by the Judge; that the plaintifT in consequence of Hie 
Court’s delayifng to pass an order, and of a demand made by the crec aflSnn- 
Collector for the revenue of the entire talook, petitioned the ed by the 
Commissioner of Cuttack, who after the plaintiff’s agent had exe- 
cuted an engagement to pay two years rent, issued an order that no AdawlutT 
further demand should be made from him either for the sum of 


6,000 rupees due as arrears for the year 1220 , Umlee, or revenue 
at the same rate/>er annum for the years 1221 and 1222 , until such 
time as he should have recovered possession of all the latids from 
which he was then ejected; but that tfie plaintiff must enter into 
security to the above amount to liquidate the debt as soon as he 
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i823. olntatned possession ; that the Collector accordingly withdrew his 
« • ■ — ■ demand for arrears on the plaiotid’s execution of the above men- 

Giingadhur tioned engagement, and that subsequently the Judge, in confor* 
and^th rs * further order from the Calcutta Provincial Court, put the 

plaintjlFin possession of the estate in dispute; that he was however 
chiiader obliged to relinquish it in consequence of an order passed on 
Ghuse and the petition of Gungadhur Peharee by the Sudder Dewanny 
others. Adawlut, dated October the 8th, 1814, reversing the order of the 
Provincial Court, and directing that the defendants shoald be 
reinstated, and should receive from the plaintiff mesne profits, with 
interest at the rate of one per cent per mensem for the period of 
their dispossession; leaving,however, to the Collector or the plaintiff 
the power of suing, if they had any claim to make, and could 
prove that the above lands were uot rent free; that as the 
plaintiff had entered into security to pay the sum of 6,000 
rupees, arrears for the year 1220, and the two following years, 
and as by an order passed by the Board of Revenue dated December 
the 22iid, 1815, the demand for only two out of the six thousand 
rupees had been withdrawn, and he had already paid the other 
sum of 4,000 rupees; as his title to the lands in dispute could be 
substantiated by documentary evidence, as well as the testimony 
of witnesses, and as the defendants refused to restore possession, 
he was now reduced to the necessity of suing for the recovery of 
his rights. 

The defendants Gnnghadhur Peharee, Goknl Bundhoo Adhi- 
karee, Bason iVlisr, and Gimj Das, in answer, denied the claim 
preferred by the plaintiffs, and stated that Govindpoor and seven* 
teen other monzas, as well as the labds specified in the claim, had, 
from time immemorial, been appropriated to religious purposes by 
their ancestors, from whom they inherited, and had the manage¬ 
ment of the property ; that when the \iildges and lands belonging 
to Abkorah and other pergnnnahs were attached by Deo Geer 
Gosain. the Mahrattah Aurail, tliey obtained an order for their 
restoration from Maharajah Rnghoojee LShoonsIu, in conformity to 
which, the Anmil (Lnchmun Geer Gosain) son of Deo Geer, exe¬ 
cuted a formal release from demands of rent ; that, after the acces¬ 
sion of the Company, the above lands were inserted in the books as 
lakhiraj tenures, and deoshewah sunnuds, entered and registered 
in the Collector's office in the year 1212, according to his orders ; 
that Casheenath Miill'ick, dewan of the Collector’s office, purchased 
pergunna Abkorah in the year 1218, at publ'ic auction, in the fic¬ 
titious names of Rajehnnder Shome and Bhyro Singh Chowdree, 
and with a view to set aside their (defendants) title, fraudulently 
petitioned the Collector to be put in possession of the above lands, 
which he represented as liable to assessment; that at the Collec¬ 
tor's request, the Judge appointed an Anmeen to give him pos¬ 
session of all the lands, except such as were rentfree; that the 
purchasers having failed in obtaining possession of the rentfree 
lands, sold the above talook to the plaintiff towards the end of 
1219, when another A umeen was by similar means nominated to 
put him in possession ; that the Aumeen after having examined 
the various pampers and doculinents connected with the property, 
reported that it was a lakhiraj tenure, set apart for religious pur- 
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foses, and accordingly the defendants were continued in posstfs- 1823. 
sion by the Judge, who referred the matter for the orders of the ———— 
Calcutta Provincial Court; that the orders of the above Court Gnngsdhur 
awarded to the plaintiff possession of the lands in dispute, but 
that these were subsequently reversed by the order of t^p Sud- * 

der Dewaiiny Adawlut, under which they recovered possession d*,under 
and mesne profits with interest, which was sufficient of itself to Ghose and 
invalidate the plaintiff’s claim. oiUers. 

Brijkishwur Raotura and Oiingadhur Rai stated in reply, that 
they hud nothing to say to the present claim, which only affected 
Gungadhur Peharee and the other persons in possession of the 
lands in dispute. Anund Chund Ghose and Hurchunder Ghose, 
the sons, and Mussunnnaut Gourmonee Dasee, the widow of the 
l.ite plaintiff, alleged in replication, that the villages and lands in 
dispute had always paid revenue during the time of Deo Geer, 

Luchmnn Geer, and Sudasheo Geer, the Mahratta Aiimiis ; and 
that the defendants assertion that they had obtained a deed of 
exemption for the property in question from Luchmun Geer, could 
be dis|iroved bv reference to the papers and documents evecuted 
in the time of the Aumils, which made no mention of the circum¬ 
stance : that the defendants allegations with regard to the 
sunnuds for the above lands were clearly false, inasmuch as, on the 
first accession of the Company, the Collector never compelled any 
one to take a sunnud, but each person had the option of entering 
any kind of sunnuds he pleased ; and lastly, they denied that 
Casheeiiath Multick had, as the defendants stated, bought the 
above pergunna in a fictitious name. 

The defendants in rejoinder alleged, that if Sudasheo Geer, the 
Aumii, had received revenue for the lands in dispute, as being a 
malgoozaree tenure, the papers on that subject must undoubtedly 
have been given to the Commissioner; that it would appear from 
the deposition of the Omiah in the Collector's office, that Cashee- 
nath Mullick had Hied forged papers in that office, and that they 
liad enjoyed possession in the same manifer as the other pro¬ 
prietors of rentfree lands in Zillah Cuttack, by taking sunnuds in 
which the lakhiraj lands were speciBed. 

The cause was transferred under regulation 5, of 1818, from the 
Calcutta Provincial Court to the Commissioner of Calcutta, who 
on the 24th of June 1820, passed a decree awarding to the 
plaintiff possession of the lands in dispute, with the exception 
of four batees, three kans, of dewutter land in mouza Goolabparah, 

&c. which appeared by a sunnud dated the 14th of Shaban 119.5, 
and executed by Koonjbeharee Chowdree, to have been appro¬ 
priated to the use of the idol Kunnuk Doorga Thakoorain ; and 
making the defendants pay costs, on the grounds that all the 
other sunnuds produced by them were either evidently forged, or 
iiiadniissii)le under the provisions of clause 2, section 18, regula¬ 
tion 12, of 1805 ; and that the lands claimed had been subjected 
to as.sessmeiit along with the other parts of the talook during the 
time of the Aumils Deo Geer Gosain and Sudasheo Geer, and up 
to the date of the auction sale. The Commissioner recorded in his 
decree, that although, according ti) the provisions contained in the 
first clause of sectiuu 22, regulation 12, 1805, the revenue assess- 
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1B23. abb on all lands which shall be adjudged or become liable to the* 

•-payment of revenue under sections 18, 19, and 20, of that regula«> 

Gungadhur tion, is declared to belong to Government, yet, as it had been 
Peharee established that the lands now claimed had formerly been subject 
payment of revenue, together with the other parts of the 
rhiinder assessed talouk of Kishenpoora, the provisions of the rule quoted 
Ghose and did not apply to the case. Besides, the plaintiff had executed an 
other*. engagement to the late Commissioner, at the time of the former 
quartennial settlement of talook Kishenpoora, that he would pay 
rent at the rate of 20,168 rupees per annum, in the event of his 
getting possession of the whole of the lands comprized therein ; and 
agreeably to the orders of the Board of Revenue the sum of 2,000 
rupees was annually deducted from his assessment, which deduc¬ 
tion was to continue to be made until the suit should be decided ; 
the lands in dispute being, in the mean time, attached bv Govern¬ 
ment, and the proceeds of them, amounting to more than 5,000 
rupees, having been deposited in the treasury. In the event there¬ 
fore of its being declared that the revenue of the lands in questi-m 
should belong to Government, it would be necessary to make a 
corresponding abatement in the rents demandable, from which the 
state might suffer a pecuniary loss. 

The defendants appealed from the above decree to the Court of 
Sudder Uewanny Adawlut, and the cause came to a hearing 
before the Second Judge (C. Smith)on the 29th of April 182,3, who 
deemed it necessary to call for further evidence, and a precept was 
issued to the Commissioner of Cuttack calling upon him to submit 
all the summary and Foujdaree proceedings which might have 
been held relative to the estate in '’question. It appeared also 
desirable to ascertain what connexion existed between Kalee- 
shunker Ghose, the ancestor of the respondents, and Casheenatli 
Muliick, and whether or not the latter at the time of the public 
sale of talook Kishenpoora, actually stood appointed to the office 
of Dewan to the Collector The summary proceedings which 
were held on giving {Possession of the estate to the auction pur¬ 
chasers were called for, as well as the criminal proceedings insti¬ 
tuted bv the vakeel of Government in a case of forgery connected 
therewith. The Commissioner was directed to report, not only 
w'heth^r at the time of sale Casheenath was Dewan, but if so. 
how long after the sale (which apparently took place in May 1811) 
he continued in that situation, and on what date he was removed ; 
also whether Kaleeshiinker Ghose, a resident of Calcutta, who on ‘ 
the 9th of April 1812, purchased one half of the talook from Haj- 
chunder Shome, and on the 4th of June of the same vear, the other 
half of the talook from Bhyroo Singh Chowdree, was in reality the 
father-in-law of Golucknath Muliick the brother of Casheenath, as 
alleged by the appellants, and, supposing him not to have been 
Casheenath's brother’s father-in-law, whether he had any other' 
connexion with that individual. On the 'list of June 1823, the re¬ 
quired information having been received, the Second Judge recorded 
his opinion to the following effect: No satisfactory evidence has 
been urged to invalidate the title deeds adduced by the appellants.' 
No dependance can be placed on the records of the Collector’s 
office, for it appears that Casheenath was Dewan of that uiHce 
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IVom the month of February 1811, to the year 1815, and that tl«e 
sale of Kiehenpoora took place in May 1811. The probability is, 
that the said Casheeiiath purchased it for himself in the name of 
a relation or dependant. The Commissioner has admitted the 
validity of one of the sunnuds, and yet has refused to pass a ]Jecree 
in favour of the appellants on the strength of it. 'i'he reason 
assigned by tlie Commissioner fur rejecting the sunnuds dated the 
30th of Assin of the Umlee year 1199, namely, its not having 
been confirmed by the Government for the time being, as required 
by the 18th section of regulation 12, 1805, appears to be 
wholly groundless; it having been established, by the evidence 
of witnesses, that the Rajah of Nagpore, then the ruling autho> 
rity, did, in point of fact, issue orders for exempting the lands 
from assessment. Those sunnuds which the Commissioner has 
declared invalid, under the provisions of the 23d section of regu¬ 
lation 12, 1805, do not appear to have been justly set aside. That 
section prescribes that, if a sannud shall not have been regis¬ 
tered within the period of one year from the commencement of 
the Willayutee year 1213, the lands therein specified shall be held 
liable to assessment. The Commissioner himself admits that those 
sunnuds were registered in pursuance of the Collector’s proclama¬ 
tion on the 30th of December 1806. But the Willayutee year 
1213, ended in the middle of September 1806. The l^ct of the 
registry having taken place three or four months after the 
expiration of the year, owing to the removal of the Collector’s 
cutcherry or other accident, cannot be held sufficient to invalidate 
the sunnuds. Such a construction would neither be consistent 
with equity nor agreeable to \he spirit of the regulation quoted. 
As therefore it does nut appear that sufficient reasons exist fur 
declaring the sunnuds void, and as the appellants have held long 
and uninterrupted possession of the lands specified therein, free of 
assessment, it appears just that they should not now be resumed. 
Under these circumstances the Second Judge recorded his opinion 
that the decree of the Commissioner of Cuttack, dated the 24th of 
June 1820, should be reversed; that the appellants should recover 
possession of the property in dispute with mesne profits, and that 
the respondents should pay all costs of suit. 

I'he case, however, having next been taken up by the Chief and 
Fourth Judges (Messrs. Leycesterand Dorin) they briefly exprelsed 
their opinion, on the 29th of July 1823, that there exi>ted no 
sufficient ground for interfering with the Commissioner’s decree, 
wliich was accordingly affirmed, and the appeal dismissed with 
costs. 
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*823. « OOMAID, Appellant, 

versus 

Ang. 7th. KHYRAT ALl, (son of Syud Ali), Respondent. 

C 

Sale b]r the ON the 23d of April 1814. the appellant sued Syud Ali, the 
real pro- father of the respondent, in the Zillah Court of Caw'npore. The 
certlS°^ o'yect of the suit was to procure the erasure of the name of that 
lands up- i'*dividual from the records of the Collector’s office, in which he 
held as va- was styled a joint proprietor, and entitled to fifteen out of twenty 
lid and biswas of inouza Futtihabad Khnjoora, pergunna Dubra Muu- 
thougif his annual assessment of which was stated at 936 rupees, 

name had plaint set forth that the inouza in question formed part of the 
never been zemindaree of Chowdhree Sahib Uad Khan, who, in the year 1210 
record^ F. S., procured a settlement of it to be made in the nanie of Syud 
lector’s ** * defendant, his sister's sou, and in the year 1213, in that of 

books ns minor son Moohunimud Buksh, and retained by this means 

proprietor, possession of the management of it until the end of the last 
atidihoiipli mentioned year; that he, subsequently to that period, on the 17th 
ty^comliiu- September 180G, made an absolute sale of the entire mouza to 
ed to be plaintiff for the sum of 311 rupees, giving him a duly attested 

registered bill of sale for the same ; that the plaintiff'in consequence procured 
in the name his name to be registered as sole proprietor of the mouza in question, 
thc^scHcr’s recognized as sm h in the settlements which were made in 

relations ^^® Fuslee years 1216 and 1219, but that in the year 1220, the 
for some Collector had, on the application of the defendant, recorded him 
time after as joint proprietor, though he did not possess a shadow of legal 
le sa c. claim. Ihe defence was that the property claimed never belonged 
to Sahib Dad Khan, but had exclusively belonged to the defendant, 
in proof of which he urged the settlement that had been made 
in his name. On the 1st of September 1818, the Officiating 
Zillah Judge being of opinion from the evidence, oral and 
documeniary, which had been adduced, that the property in 
dispute did formerly bond fide belong to Sahib Dad Khan, and 
that that individual had made a positive and unreserved sale of 
it to the plaintiff, passed judgment in his favour, and ordered that 
the name of the plaintiff should be registered as proprietor to the 
exclusion of that of the defendant, and that he should be 
maintained in sole possession. 

On the 18th of January 1819, an appeal from the above decision 
was preferred to the Provincial Court of Bareilly. It was urged 
among the pleas of appeal that the right of Sahib Dad Khan, from 
whom the respondent claimed to derive his title, had not been 
proved to have ever existed ; that Sahib Dad did not appear to have 
been ever registered as proprietor of the lands in dispute, or 
recognized as such since the Company’s accession or before that 
period. In reply it was urged, that Sahib Dad Khan had been all 
along the original proprietor, although he had in the year 1210 
procured the name of the appellant to be registered as the ismi 
furzee or ostensible proprietor; that in the year 1213, he procured 
the name of his own son, Moohummud Buksh, to be entered as 
zemindar, and that if the appellant had possessed any legal title he 
would at that time have kued feahib Dad and his sun; and he 
would also have objected when the transfer was made to the 
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respondent; that the settlement had been made by the Collector 1823. 
with the respondent alone from the year 1216 to 1219; but thit ——— 
in the year 1220, owin^ to the collusion of Sahib Dad Khan with Oomnid, r.^ 
the appellant, the name of the latter was entered in the records as Aik 
joint proprietor. On the 12th of April *1820, the Senior Judge 
of the Court of appeal, after having caused further evidence to be 
taken in the Court below in support of the appellant’s title, 
recorded his opinion that the Zillah decree should be reversed on 
the following grounds: The respondent had never caused the bill of 
sale alleged to have been executed in his favour to be registered, 
nor had he, until after a period of three years from the date of its 
execution, caused a transfer of names to be made in the Collector's 
books, as admitted by himself. Sahib Dad Khan, one of the 
respondent’s witnesses, denies on oath the assertion of his having 
voluntarily sold the lands in dispute or received the purchase 
money, and he, as well as the other witnesses adduced by the 
appellant, state that the property belongs to him. When in the 
year 1210, the appellant petitioned that the settlement might be 
made with him, iSahib Dad Khan verified his statement. The 
Third Judge, before whom the cause came next in appeal, on the 
17th of April recorded his opinion that the decree of the Court 
below should be affirmed, assuming the following reasons: When 
in the year 1210 F. S., an Aumeen was deputed into the pergunnas 
to ascertain who were the rightful proprietors. Sahib Dad Khan 
excused himself from entering into a settlement, but in collusion . 
with the Aumeen procured a petition to that effect to be presented 
on behalf of his sister’s son, Syud Ali, the appellant, and a settle¬ 
ment to be concluded with tl^t individual for four years. At this 
juncture the estate fell into arrears, and was advertized for public 
sale. Syud Ali absconded, and his siiretv proved in.->olvent Under 
these circumstances the tehdldar of the pergunna came H|>on 
Sahib Dad Khan, who from the commencement of the tFansaction- 
appeared as the real proprietor, and he, to prevent the estate from 
being sold by auction, disposed of it by private sale to Oomaid 
Mocuddim, for the sum of 311 rupees, applying the amount to the 
liquidation of the arrears. At that time, however, the name of the 
purchaser was not registered in the Collector’s books, and owing 
apparently to some enmity that existed between him and the seller, 
the settlement was made from the year 1213 to the end of 1,215, 
with .Moohiimmud Khan the minor son of Sahit) Dud; but in the 
year 1216, the name of Oomaid was entered in the t'ollector's books 
as proprietor of the whole estate. In the year 1220, however, the 
Collector, without requiring any proof of proprietary right from 
the appellant, solely on the ground of his name having been 
formerly registered as proprietor, made him a paitner in the 
settlement concluded with the respondent, from the year 1200 to 
1224, without specifying their respective interests. The said 
appellant, Syud Ali, now claims a right to fifteen biswas, but it does 
not appear on what title his claim is founded. If the statement of 
his witnesses be correct, to the efiect that he derives his right by 
inheritance from his ancestors, it having been brought into his family 
by dower, he is entitled to the whde twenty biswas. Although 
Sahib Dad Khan denies that the saie on his part was volunt.iry, 
yet it has been proved that the transaction was fair aud open, aui 
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i823. the money paid into the public treasury, and although it has not 

-- been accurately established by what means the property became 

Gomaid, v. vested in Sahib Dad Khan, yet the witnesses of the appellant 
Khyrat AH. himself admit that it belonged to his ancestors, nor is there any 
documentary evidence forthcoming to prove that the appellant’s 
family acquired it in right of dower. 

'Ihe Officiating Judge, however, before whom the cause came 
to a hearing on the 27th of April, expressed his concurrence in the 
opinion of the Senior Judge, on the ground that Sahib Dad Khan’s 
possession of muuza Futtihabad, as proprietor, at the time he 
executed the bill of sale, had not been established, and that no 
transfer of property could be upheld as good and valid, unless made 
by the undoubted proprietor. 'Ihe decree of the Court below was 
consequently, on the last mentioned date, reversed, and the costs 
of both Courts were made payable by the respondeiit. 

A petition for the admission of a special appeal from the above 
decision was presented by Ooniaid to the Court of Sudder Dewanny 
Adawiut. and the ap|)eal was admitted by.the Officiating and 
Fourth Judges (C. Smith and s. T Goad) on the 9th of December 
1820, on the grounds that the evidence adduced in the case went 
to show that ^ahib Dad Khan was proprietor of inoiiza Futtihabad 
Khujoora, pergunna Dubra Mungulpore, but that from the period 
of the accession of the Company, he had thought fit, from some 
private motive of his own. to omit registering his name as such, and 
had substituted that ofhis sister’s son, Synd Ali, and subsequently 
that nf his own minor son, Mooliummud Buksh, as ostensible 
proprietors; that the name of f'omaid, ihe purchaser, had been 
i^gisterCd as proprietor, and that he,had paid the purchase money 
whiih had gone into the Government tieasnry. Under these 
circumstances, it appearing that the seller had no right to cause the 
insertion of another’s name in the books of the Collector, after he 
himself had parted with the property, the case was considered 
woithy (>f further investigation. Shortly after the admission of 
tlie appeal, the res{)ondent died, and was succeeded by his son 
Khyrat Ali, the present respondent. On the 28th of July 1823, (he 
Second Judge (Courtney Smith) recorded his opinion that the 
view he had taken of the case on issuing the order for the admis¬ 
sion of a special appeal had been confirmed by a persnal of the 
whole of the proceedings of the case. He looked upon it as fully 
established that Sahib Dad Khan was the original proprietor of the 
estate in dispute, that he had sold it to the appellaiit, ai d had 
received from him the full amount of the purchase money stipulated, 
and that .^yud Ali, his sister’s son, and Mnohumniud Bnksh his 
minor son, had no proprietary riglit whatever, and were merely 
put forward as osten.sible owners for a particular purpose. He 
therefore recorded his opinion that a decree should be passed 
reversing the decision of the Bareilly Couit of appeal, affirming 
that of the Zillah Court of Cawnpore, making the costs of both 
Courts payable by the respondent, with mesne profits during the 
period of his possession. Being joined in the above opinion by 
the 1'hird Judge (J. 'F. Sliakespear) a final decree was passed 
accordingly, (a) ^ 

(a) In carrying into cxociilion the decree in the above case, some dotibls arose 
as to the propey quarter from which the uiesue profits and costs of Courts should 
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BABOO MOTEE CHUND, 

versus - 

MOOTEE UBDOOLLAH and others, Respondents. Aug. 2 .W. 

THE present appellant was formerly plaintiff, and sutd the Held that 
respondents on the 24th of November 1818 in the Bareilly Court ”” 

of appeal, to recover the sum of 19,046 rupees exclusive of 
interest. regnlntions 

The plaint set forth, that after Hafiz Abdonllah, and Moohum- fo? asurety 
mud Ismael had given the plaintiff a bond bearing date the 
Istof Jummadee Oosunee 1222, Hijree, Mooftee Ghoolam Unbia, 
their father, executed an accessary obligation, sealed with his own interest, oa 
seal, and attested by witnesses in these term: “ It is binding on advnnceof 
my sons Hafiz Ubdoolla and Moohummud Ismael, who are the 
farmers of the villages in the pergunnas of Nujeebabad, Keerut- 
poor, Muudacoree, and Unbarabad, to pay the sum received by by him,as , 
them as a loan from Baboo Kara Churn Das, agent to Baboo cninpensa- 
Alotee Chund ; to whom my sons have given a bond P*‘oo»ising 
to pay, after a year and a half; and, I, for the satisfaction of the 
aforesaid Baboo, and for the payment of the aforesaid sum, have preferred 
deposited all the title deeds and vouchers of the zemindaree of my for the 
villages, and the ground 1 hold rentfree, and my garden lands, 
with Moohummud /uhoor Oolla Khan. 'Ihis being eo, I agree not 
to sell or mortgage any of my rentfree lands, my orchards, or the diisive of 
villages of my zemindaree, till the sum borrowed be paid. Nor interest, 
will 1 in any shape transfer them from my possession to that 

• ^ ^ _ in decree- 

be levied. On (lie decree of the Provincial Court being passed in his favour, jng the 
Syiid All was put into posaession of the property, and continued for a period of ilaim, that 
nine months so seized, until ousted by order of the Siidder Dewaniiy Adawliit. it was op- 
One Jyegovind was surety for Syiid Ali, both with respect to the costs incurred tional with 
in the Zillah and ProrinciHl Courts, and tlie mesne profits during the period he the credi- 
was ill possession under the condition that the Zillah decree should be affirmed tor to take 
by order ot the Provincial Court. .A reference was made to the Court of Siidder iuiercst at 
Dewanny Adawliit, as to whether the estate of the deceased or the surety should the rate of 
be liable. It appeared on investigation, however, that Jyegovind was not respon- 12 per cent 
sihle for any thing, as the decree of the Zillah Court adjudging hiui and his per annum, 
princi|>al to pay the costs liad been reversed by the Provincial Court, and as his from the 
principal did not obtain possession of the lands under bis security until after it tinte of 
was awarded to him by order of the Provincial Court. On the l.'ith of Deceni- plaint to 
her 1825, (present C. Siiiiih, Second Judge) a final order was issued that the the day of 
former suiety (.lyegovind) should be absolved from all responsibility, and that payment, 
the required assets should be realized from the estate of his principal, the late or to insti- 
Syiid Ali. This order may be held to settle an important question with res- tute a fresh 
pect to the payment of costs and tncstie profits, and to establish a precedent, suit for in* 
that a surety having made hiinself responsible for costs and mesne profits, terest equal 
provided the Zillah decree slioiild be affirmed by the Court of Appeal, and to the prin- 
the latter Court liaving reversed the Zillah decree, such surety is no longer eipal from 
respousihle, though by the ultimate decision of the Siidder Dewanny Adiiwlut, ibe date of 
it would appear that they should have been discharged by hiui originally, tbe loan. 
Precedents to show what had been the practice in former and similar cases 
were scarclied fur in vain, there not appearing to have been any case in 
point where tlie Court of appeal had, in ignorance of a special appeal having 
been preferred to the superior Court, reversed tiie decree of the Court below, 
and put the appellant to their Court in possession, the surety having rendered 
himself answerable for the result of the appeal to that Court only, and where the 
decree of that Court was reversed by the Sii|lder Dewanny Adawdiit on further 
appeal, tlie party ultimately cast having been turned out of possession again 
pending the appeal, and dying before the final decision. 
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1823. of any other person. If I should do any of these things, the 

--act* shall be null and void, and if my sons should not pay the 

Rnboo Mo- gnm as they have agreed, 1, either by selling, or mortgaging, 
farming the villages of mv zemiudaree and the lands, (the 
Ubduc^lidf deeds of which have^been deposited and are now a security 

aud others, for payment of the debt) will, without fail, pay to the aforesaid 
Baboo as I best can, whatever 1 may realize from either of the 
three methods of disposal above specified.” On this Moohuramud 
Zuhoor Oollah Khan gave a voucher in the shape of a memorandum 
(acknowledging the receipt of the title deeds adverted to in the 
preceding agreement), on the 15th of December 1807, and after 
his death Moohummud Hubeeboodeen, his heir and representative, 
executed an acknowledgment undertaking to see that all the 
stipulations entered into with the plaintilf were carried into 
effect: notwithstanding which, and although the period fixed fur 
the repayment had long elapsed, the defendants refused to liqui¬ 
date the plaintiff’s demand. 

The defendants, JVJooftee Moohummud CJbdooIla and Moohum- 
mud Ismael, alleged in reply, that at the time they executed the 
bond they had not clearly defined or understood the terms on 
which the calculation of the debt was made, but that the agent 
of the plaintiff postponing the explanation of the points on which 
they had professed doubt, till a future time, got them to put their 
names to it, and from the accounts which were furnished of the 
. balance between the parties (one copy of which with the aforesaid 
agent's signature annexed, they have by them, and another copy 
with the signature of Ubdoolla, one of the defendants, the agent 
retained) it is evident that the pecuniary transactions can only be 
cleared up by an adjustment of the accounts of the \ears 1214 and 
1215 Faslee. So that without such adjustment, the bond is nuga¬ 
tory, as by the calculations in the aforenieutioned accounts it 
would be found that the defendants were absolved from all claims 
of the piaiiitiff; and indeed that there was a considerable balance 
in their favour; and even should the bond be held, on the plaintiff's 
words, as a good one, and binding on the defendants, apart from 
any consideration of the payment of the balance in question, the 
8 th danse of the 34th regulation 1803, requires that the 
plaintiff’s case should be dismissed, as it would appear from the 
accounts signed by the plaintiff's agent that he (the agent) think¬ 
ing to evade the regulations of Government on the subject of 
exorV>itant interest, had taken thousands of rupees under the 
pretence of a depreciation in the value of the coin and otlier 
devices expressly forbidden. Moreover that, after the date of the 
bond up to the conclusion of their transactions with the plaintiff, 
the sum of 133,340 rupees had been realized from the revenue 
of the zemindarees and other property of the defendants, which, 
with 22,lGr7 rupees, and gold and silver ornaments, had been 
deposited with the agents of the plaintiff, as could be proved by 
tlie acknowledgment signed by him. So that, altogether, what with 
goods and what with money, he had received 155.447 rupees ; and 
subsequently they, the defendants, being engaged with their pecu¬ 
niary transactions in the Collector’s office, and in straits with regard 
to rents, and the plaintiff having moved from Moradabad, were 
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prevented for some time from bringing forward a claim *for 1828. 

the balance owing to them. At last, when they were free to urge . . 

their claim, the plaintiff anticipating them, had instituted this Baboo Me- 
actlon on the ground of the bond, which (like other bonds which teeCImod, 
the plaintiff hud been in the habit of receiving from them and not ubdoolllTh 
returning after the debt was discharged) had not been cancelled, aodotltert' 
but had remained in the possession of the plaintiff. Assuredly, 
were the original ledgers and account books of the plaintiff, 
together with the accounts of Ubdoolla from the commencement 
of their transac tions with each other to be produced, the extent 
and nature of their payments and of the balance with had been 
adverted to would be fully developed. And (continued the 
defendants) was it to be believed that the plaintiff, had the 
undertaking alleged to have been executed by Mooftee Ghoolain 
Unbia been still in force, would in default of payment, have 
omitted to seek redress till nearly 12 years had elapsed from 
the time of its being due. On these grounds the defendants trusted 
that the Court, balaiic'ing the accounts of former and present 
loans and payments, and ascertaining the truth of the arguments 
urged on either side, would adjudge to them whatever balance 
was found to be due. 

The defendant, Mooftee Gholam Unbia replied, that since 
the plaintiff had taken and been satisfied with property to a 
greater amount than the sum specified in the bond; and, in. 
addition, a large sum of money had been paid by his sons into the 
house of the plaintiff; and thereby more than the amount specified 
in the bond had been realized, the conditions of the undertaking 
executed by him had been fulfilled. The fourth defendant, 
Moohummud Hubeehoodeen suffered judgment to go by default. 

The case came to a hearing before the Senior Judge of the 
Bareilly Court of Appeal, on the 2nd of October 1820, who 
dismissed the claim on the ground that the evidence adduced 
by the defendants was stronger than that for the plaintiff, and 
that the delay of the plaintiff' in bringing forward his claim till 
more than eleven years had past, when he had it in his power, and 
when the defendants were constantly at Moradabad, raised a 
presumption against him. The plaintifi' was ordered to pay ail 
costs. , 

The plaintiff being dissatisfied with the above decree appealed 
to the Sudder Dewaniiy Adawlut. 

Oil the I3th of August 1823, the Second Judge (C. Smith) 
recorded his opinion that, for several reasons, a decree should be 
given in favour of the appellant; first, it appeared clearly that 
it was binding upon Mooftee Ubdoolla - and ■Moohummud 
Ismael to pay the debt claimed by the appellant, from the papers 
enumerated below, the‘authenticity of which was allowed by both 
parties. The bond dated the 1st of Jumtnadee Oosanee 1223, A. H. 
for 19,046 rupees, being the balance of accounts for the year 
‘1214 F. S., executed by Mooftee Ubdoolla and Moohummud 
Ismael, the respondents, and an undertaking of the same date as 
the above entered into by the respondent Mooftee Gholam Unbia; 
and an agreement dated the 25th Jummadee 0<tsanee 12^3, A. Hi. 
signed by Moohummud Hubeeboodeen, the absent respondeut. 
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I823. atfi a memorandum written by Zuhoor Oolla Khan on the 13th 
- — "" Shuwal 122*2, A. H.; secondly, because the appellant was a man 
Baboo Mo- in all respects trustworthy, and one of the principal bankers of 
Benares; thirdly, becaase the account books of the house at 
Ubdo^Ial^ ^ujeebabad and Moradabad which were produced by the appellant 
and others, in the Court of Bareilly had all been found exact and made 
up according to the forms of banking; fourthly, because the decla- 
ratiutis of the appellant and the accounts adduced by him had been 
confirmed and established by the evidence in another case, and 
the copies of that evidence filed in the case of these proceedings; 
fifthly, that from an inspection of the accounts of the year 121.5 
F. S., it had by no means been ascertained that any balance 
remained in favour of Mouftee Ubduolla and Muohummud Ismael; 
on the contrary, it is certain that the balance is in favour of the 
appellant: sixthly, that the agreement said to be written by Ram 
Chtirrun Das, and Ram Suhai the agent, dated the 17th of Suffer 
122.3, A. H. regarding property deposited to the value of 22,107 
rupees, with the documents purporting to be a list of the articles 
deposited, dated the 29th of Shuwal 1222, A. H. and the statement 
of the whole debt, the payments and the balances, these, one and 
all, appeared to be sheer forgeries, as they did not coincide with 
the general tenour of the intercourse between the parties, and had 
been entirely disproved by the appellant and the witnesses adduced 
by him ; besides, no mention of them was to be found in the account 
books of the appellant, whose character for integrity was before 
adverted to ; seventhly, with respect to two items of payment into 
the treasury of the Collector, although it was true they were entered 
in the name of Mooftee Uhdoolla, still it was by no means proved 
that he did not receive those sums in the same way, as he had other 
monies from the house of the appellant, before he paid them into 
the office of the Collector. In fact, it was evident from a comparison 
of the books of the appellant and the dates of the issuing of the 
money for the respondent’s rent from his hou<e, with the view to 
their being paid intb the Collector’s hands, that the two sums in 
question being so issued and paid were entered against the respon¬ 
dent’s name on the credit side of hivS, the appellant's accounts. And 
besides, from the papers filed in the Bareilly Court, and the trans- 
latiop (made here) of the Hindee memorandums of Joognl Kishor 
former treasurer of Moradabad, signed by the CollecOir of that 
district, seemed to confirm his declaration, and to refute that of the 
respondents in the mutter of the sums in dispute. And it was easy 
to get the statement forward with these sums written as if they were 
sent from Mooftee Ubdooila without any mention of the ageiicy of 
the appellant’s establishment; in truth, it was necessary to do 
so, in consequence of the terms of the Collector’s order: eighthly, 
the arguments of the respondents about the interest of the money, 
the pretences of its being unlawful, and other trifling points, received 
no confirmation from the books of the appellant or the evidence of 
the witnesses; and it in no respect appeared that the appellant 
had charged interest contrarv to the provisions of regulation 34, 
1803, which had been referred to: as to any stipulations on account 
of A«//a, charges of surety, agency allowance, or other matters, all 
that depended on the private agreement made between the parties; 
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the terms of which did not appear to have been infringed by Aie 1923. 

appellant on the occasion. Moreover (observed the Second Judge)-- 

he who stands security for another for the payment of targe sums Baboo Mo- 
to Government, who never remit an iota ef their dues, would treed 
to have the prospect of some profit for himself, and is clearly en* {jbdoollah 
titled to some compensation in lien of his security ; nor is it any sodotfisrs. 
one’s duty to endanger his own interests in order to benefit those 
of another; ninthly, the declaration of the respondents, that 
133,340 rupees had been paid into the house of the appellant on 
their account from the produce of Mujeebabad, Keeriitpore, 
Nundawurand Ukburabad is not to be relied on, since little con¬ 
fidence can be placed in the abstract produced by them, and 
much on the account books of the appellant; moreover, it ap¬ 
pears from other papers filed in the case, that Mooftee Ubdoolla 
himself, in reply to a purwanna which had been issued from the 
Collector's office for the settlement of the abovementioned villages, 
stated that the gross produce of them amounted to only 11I,()8'2 
rupees in the year 1215 Fuslee ; and it is obvious that it were im¬ 
possible to pay more into the office of the appellant from these 
villages than the whole gross produce amounts to ; tenthly, twelve 
years had not elapsed between the entering the plaint and the date 
of the transactions, and it would be gross injustice to refuse to 
hear the appellant's claim, because, trusting to the honesty of the 
respondents for repayment, he had kept himself free from the , 
annoyances of a lawsuit for ten or eleven years. In short, from 
the tenour of all the documents filed and the arguments used, 
nothing could be found but accuracy-in the accounts of the ap¬ 
pellant, and fraud and want of faith on the part of the respon¬ 
dents The Connection of the respondent, Mooftee Ghoolam 
Unbia with this case, as security for the bond dated the 1st 
of Jummadee Oosanee 1222, F. S., is established by his own 
deed. The connection of Hubeeb-oo Deen, the absent respon¬ 
dent, with this case is, that he, after the death of his relation 
Zuhooroolla Khan, the original holder of tfiese securities, gave 
an acknowledgment of having in his possession the said vouchers. 

The Second Judge concluded by recording his opinion to the 
following effect: That a decree be passed in favour of the appel¬ 
lant reversing that of the First Judge of the Court of Bareilly, 
dated the 2nd of October 1820, and that the appellant recover from 
Mooftee Ubdoolla and Moohummiid Ismael the sum of 19,046 
rupees, the original amount specified in the bond dated the 1st of 
Jummadee Oosanee 1222, F. S. with interest on it at the rate of 
twelve per cent per annum from the date of his instituting this 
claim up to the date of payment; and in case the respondents do 
not make good the payment, he (the appellant) should obtain it 
from a sale of their property, and that of the respondent Mooftee 
Ghoolam Unbia, according to the provisions of his own undertak¬ 
ing. It should be binding also on Hubeeb-oo Deen, the absent 
respondent, not to give up the documents entrusted to him into 
the hands of either party till the whole sum mentioned in the 
decree be paid. W hen that sum is paid, he should, with the con.- 
sent of the Court previously obtaipeVi, return those documents to 
Mooftee Ghoolam Unbia and Mooftee Ubdoolla Khan and Moohum- 
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muU Ismael, who should pay all the costs of suit. And with 
reference to the interest, it should be left to the option of the 
appellant, either to take it at the rate and for the time above 
mentioned, or to bring a Vew suit to obtain interest equal to the 

f »rincipftl, that is to say, for interest from the conunenceruent of the 
oan till a hundred months subsequent to it. 

On the 2^d of August of the same year the 'third Judge (J. 
Shakespear) having expressed his entire concurrence in the above 
opinion, a final-de.ree was passed accordingly. 


182.3. 


Sept. 4th. 


SONA RAM SARMA, Appellant, 

rersHS 

RAM RU'FTUN S.ARM.A, and others, Respondents. 


'Judgment 
of the Slid 
•der l)e- 
-wanny 
Adttwliit 
declared 


THE appellant stied on the 27th of May 1817, in conjunction 
with Gulok (. handra, and Nityanuud Sarma for possession as 
superiiiteudants (Adhiknreex) of a five and a half ana share in 
the dewutter lands and edifices (a) ap[)ertaining to the idol Gopi~ 
nuth, oT KrishnaA in the other perquisites of that priesthood; 
coucliisive claim being estimated under the regulations at 12,372 rupees; 
hiiTiloni*** representing that of the entire approprUtion, which was held 
torycbini-v jointly in right of ii.heritance bv themselves and one Kunjkisor, 
anu, their son and heir of Krishna Kiiikar, their sacrificial attendants(Pujarfs) 
clnim vir- under a summary judgment, ol tViiied possession of an eleven 

s-ri-d hw share, of which they, the plaintiffs, now claimed to recover 
the Zillah their moiety. 

decree, not 7'he defendants maintained that the eleven ana share had been 
havingbeca allotted to their ancestors by the original gr.antee, in consideration 
fonvard on of the established duties to be performed by them; and that the 
appeal to right of the siiperiuteuding priests was restricted to the poitiun 
to the Pro- still in (heir pcssessiop. 

Cmrt* nor 1819, Mr. E. J. Harington, Additional Regis- 

siipporied ter of Mymensingh, stationed in pergiiunah .Sheerpoor, finding that 
byascpii- the entire estdbhshmeut had been formerly adjudged to Krishna 
rate action. Kinkar, whose descendants were not a party to the present suit, 
dism'wstd the claim with costs as irregular. 

'Ihe Senior Judge of the Dacca Provincial Court confirmed this 
decision on the 3d of March 1820, leaving Goiok Chandra and 
Nityanund to institute a suit on the specific ground of hereditary 
right. He held that Sona Ram having, on the 2l!>t of September 
1817, when questioned by the Zillah Judge, admitted his execu¬ 
tion of a paper purporting to lie a deed of compromise between 
the superintending priests, the sacrificial attendants, and the 
trustees of the e.stablishmeot in question, bearing date the (>th of 
Sawun 1216, B. S., was thereliy debarred from all further claim. 

Sona Ram aoplied to this Court for the admission of a special 
appeal, alleging that he had mistaken the above document, 
which, in point of fact, was a forgery, for one of his own ex¬ 
hibits, and his petition was granted in conformity with the orders 

(a) Situated neir Mouza AclianUa, Tiippa Hgjaradi. 
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of the then Officiating and Fourth Judges (C. Smith and ^ T. 
Goad) given on the ‘i6th of May, and 10th of June 1820; it ap¬ 
pearing that Kunjkisor, the son and heir of Krishna Kinkar, had 
originally joined with the appellant against Ram Ruttun and his 
party in a summary suit for possession as Adhikareet, and Uiat this 
action proving successful, the latter had brought forward another 
of the same description for their rights as Pujaris, in which they 
obtained Judgment against both those persons, plainly shewing 
their joint interests in the superintendance. It was also observed, 
that no witnesses had been examined before either of the lower 
Courts, to ascertain in whose hands possession had actually been 
vested, and that, setting aside the doubtful nature of the plea 
relative to the alleged agreement, it had decidedly never been 
admitted by his partners. 

Sona Ram dying at this stage of the proceedings, was succeeded 
by his sons Jagannath and Gourkisor. 

A petition was subsequently given in, on behalf of two females, 
Kisori and Krishnomuni Dibya, widows of Gour Chandra, and 
Suroop Chandra, Gosains of Dacca, setting forth that they were 
the proprietors of the establishment in dispute, and as such had 
invariably received the usual dues, that they now tendered for 
inspection original grants, by which, and by the deed of compro¬ 
mise alluded to by the Provincial Court, their claim would he 
fully established, and tliat they had indeed opposed the suit 
when pending in Zillah Mymensingh. ' 

None of these docnroents were deemed authentic by the Second 
Judge (C. .Smith), who further remarked, that the interlocutory 
claimants being in the situation of defendants, should have pro¬ 
duced them in the lower Courts ; that in addition to the proofs 
already noticed, it was shown by a recent Zillah decision of the 
25th of April 18-21, in another cause between the same parties, 
that the successor of Krishna Kinkar, who was entitled to hold 
the entire appropriation under the decree of a former authority (b) 
passed on the 31st of May 1779, A. I)., admitted the claim both 
of Sona Ram and of his co-partners; that it was allowed on all 
sides that the grandfathers of Kunjkisor and of Sona Ram were 
full brothers, and that in the registry of the lands made by these 
two in the Collector’s office in 1202, B. S., as their joint tenure, 
iio other interests were mentioned, nor had, any one appeared to 
oppose that registry. 

In conclusion, the Second Judge, after animadverting on the 
orders of the Provincial Court, in declining to take cogni'ance of 
the claim of the appellant’s partners, and thereby subjecting them 
to the expence of a fresh suit, recorded his opinion that in confir¬ 
mation of the Zillah decree of 1779, A. D., judgment should be 
given for the original plaintiffs to the extent of their claim with Aiil 
costs; and that in consideration of the default of the interlocutory 
claimants, who had neglected to support their alleged rights in the 
lower Courts, the decree should be made decisive against them, as 
well as against the origioai defendants. 

The Third Judge (J. Shakespear) after the fullest inquiry into 

I 

% 

(6) Mr. 6. Hatch, then Superintendant of the Civil Court. 


1823. 

Sona Ram 
Sanaa, v. 
Ram Rut- 
tflii Sarma 
and others. 
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182 . 1 . th£ merits of the pretended deed of compromise, concurring gene- 
-" rally in the abore opinion, passed an order reversing, in conformity 

Sons Ram with it, the decrees of the Provincial and Zillah Courts: consi> 
•• dering, however, that the two interlocutory claimants were not 
tun”sarfeA before the Court as defendants, he thought that no 

and others, order should be passed on their claim. 

The Fifth Judge (W. B. Martin) to whom this last point wa» 
afterwards referred, agreed with the Second Judge, that the 
persons in question having absented themselves from the Provincial 
Court, after that their claim had been virtually disallowed by the 
Zillah Court, and their title deeds having been taken into conside¬ 
ration bv the Second Judge, they could not, with propriety, be 
exempted from the operation of this Court's decision. A final 
order was passed accordingly. 


1823. 

Nov. 29th. 

Judgment 
by n Zillah 
Court for 
principal 
and inter¬ 
est of A 
bond debt, 
together 
with inter¬ 
est on the 
aggregate 
amii trom 
the date of 
suit, con¬ 
firmed on 
apjieal to 
the Pro¬ 
vincial 
Court, with 
interest on 
the amount 
of the 
judgment, 
but inter¬ 
est while 
the cause 
was pending 
on special 
appeal be¬ 
fore the 
Sudder 
Dewanny 
Adawliit 
calculated 
on the 
amount of 
the original 
bond only. 


R.4J CHUNDERRAl, Appellant, 
versus 

RAM HUREE GHOSAL, Respondent. 

THIS was an action brought by the respondent to recover five 
hundred rupees on a bond bearing date the 'ioih Baisakh \2\1, 
B S. and three hundred and forty rupees as interest to the month 
of Aghun 1222, or about a month before the 12th of January 1816, 
when this suit was instituted in Zillah Nuddea. 

On the 2nd of August following, tfie defendant failing to appear, 
and his execution of the bond having been proved by one uf the 
witnesses to it, and by another individual, a decree was passed for 
the sum claimed, or eight hundred and forty rupees, with interest 
from the date of plaint and all costs- 

An appeal by the defendant (o the Calcutta Provincial Court, 
was finally dismissed'on the 9th of February 1820, by the Fourth 
Judge, joining in an opinion recorded by the Third Judge, on the 
l3th of September of the preceding year; the appellant being 
made liable for costs, and for interest on the amount of the previous 
judgment. 

On the applicatioiv of Raj Chaiider, who denied the debt in toto, 
orders for the admission of a special appeal were passed by the 
Acting and Fourth Judges of this Court (G- Smith and S. T. Goad) 
on the J4th of August, and 9th of September 1820, the latter 
concurring with the former Judge, that as it appeared that the 
respondent had declined niakingoath before the Provincial Court to 
the justice of his claim, although he had deposed to that effect before 
the Zillah Judge on solemn declaration, but not in the presence of 
the other party, and as the Provincial Court had considered the 
previous evidence insufficient, they should have called upon the 
respondent who had failed to serve the subpama on two out of the 
three witnesses mentioned in the bond, to furnish the necessary 
affidavit for enforcing their ajtendance, under the provisions of 
section 6, regulation 4, 1793/his own deposition not being ad¬ 
missible in proof of the claim. 
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When the cause came forward, on the 13th of January 182^, 
before the Third Judge (S. T. Goad) and the Officiating Judge 
(W. Dorin), an order was issued to the Provincial Court to follow 
the mods of proceeding above specified, and to forward the exami> 
nations of the required witnesses to this Court. Perusal of the 
papers was postponed for the evidence in question, which af^peared 
essential to the final decision. 

The cause was next taken up by the Second Judge (C. Smith), 
who, understanding that the witnesses had been summoned by a 
notice affixed to their family dwelling, but had not attended, and 
the appellant admitting that they were his first cousins, gave 
orders for them to be seized by the Zillah Judge, and fined in the 
sum of 500 rupees each. 

The required witnesses having subsequently appeared in Court, 
obtained a remission of the fine, on their petition, stating that 
they had never been informed of the service of the notice, and 
that, on the contrary, the respondent, who resided near their 
present abode at Pattiaria Ghat, in Calcutta, had uniformly dis¬ 
pensed with their testimony. 

Their depositions, taken under a solemn declaration, as autho¬ 
rized by the regulation above cited, proving sufficient, when 
weighed with the other evidence, to establish the respondent's 
claim, under the bond, and fully supporting the opinion expressed 
by the 'I'hird Judge of the Calcutta Court, that these persons 
were influenced by their relationship to the appellant, the Second 
.fudge, considering that a special appeal would never have been 
admitted if their evidence had been before the Court, passed a 
final order confirming with couts the decrees of the lower Courts. 

The above order, however, containing no specification of interest, 
an application upon this point was subsequently brought before the 
Second Judge, who observed that the Provincial Court had decreed 
to the respondent interest on the aggregate amount of the Zillah 
decree for both principal and interest of the original claim, and 
that this was in conformity with section 3, regulation 13, 1796; 
that the appeal to the Provincial Court, however, in which the 
defendant had exercised his own discretion, was altogether different 
from a special appeal, which being inadmissible without the opinion 
of two Judges, could not with propriety be designated a litigious 
appeal, to which description of case the rule in question, ensfcted 
previously to the introduction of special appeals, was understood 
to have reference. He therefore ordered that for the period during 
which the special appeal had been pending in this Court, the 
respondent should recover interest on the principal sum of 500 
rupees only. 




18S3. 
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Dec. 


BABOO JANKEE PERSHAD, Appellant, 
versvs 

MAHARAJA OODWUNT NARAIN SING, Respondent. 


Held that TiJe appellant brought this action in the City Court of Benares 
tiMhe spfrit 13th of January 1808, to recover from the respondent the 

of section of 27,000 rupees principal, and 5,733. \5. 3. interest, in all 

fi, reguU' 32,733. 15. 3. It was set forth in the plaint, that the above sum 
tinn 15, was due to the plaintiff, under a bond bearing date the 24th of 
Couruniay 1213, F. S., and that the suit was brought in consequence 

award in- ^ of the defendant’s refusing to liquidate the debt, although the 
terest ex- period specified in the bond had expired, and repeated ap[iiica- 
ceeding the tions had been made to him for the money. 

of a*^debt, if defendant, in reply, denied the truth of the statement of the 

the excess plaintiff', and affirmed that Deokinundun Sing, father of the plain- 
acrriied tiff, had received the money due on account of the abovementioned 
pendente bond, but that On the respondent’s requiring of him an acknow- 
without Jedgraent of the discharge of the debt, and requesting that the 
any fault bond might be returned to him, he first made frivolous excuses, 
of the ere and had at length preferred this suit under his son's name; that 
diior. j},g plaintiff did not explain whether the sum alleged to be due 
was given to the defendant in cash, or whether it was paid on 
account of his having become security, or to enable the defendant 
to pay his rents, or for what other purposes ; nor whether it was 
given at one or at several times, on what dates, in whose presence, 
and through whom ; all which circumstances should be detailed, 
in order that a distinct reply might-be given ; that it would ap[>ear 
the transactioa regarding this large sum took place between the 
defendant and Deokinundun Sing, father of the plaintiff; and 
that the whole of the money was repaid by his servants into the 
house of Deokinundun Sing, which was known by the name of 
the hnu^e <>f Gnuree Shunkur and Jankee Pershad, and that this 
would be evident from the papers of both parties. 

The plaintiff in his rejoinder stated, that of the money due by 
the above bond not a cowrie had been paid ; that if it had, of course 
the Rajah would hold some receipt or other acknowledgment of 
the payment, which he might produce, or he would have received 
back the bond itself. 

The defendant in his final reply, affirmed that in the accounts 
given in by Deokinundun Sing under his own signature to the 
Commissioners, the sum of 27,000 rupees, which the plaintiff 
claimed as due to him, was mentioned, and that it was stated 
therein that the defendant had no farther accounts with him; that 
moreover the money due on account of many bonds given by the 
defendant had been repaid without the defendant’s receiving back 
the bonds, as would appear on an inspection of the above accounts ; 
that Deokinundun Sing in the balance sheet of those accounts; 
had moreover acknowledged that the sum of 7,000 rupees only 
remained due from the defendant, and that it was therefore difficult 
to say whence this bond originated, by virtue of which the plaintiff 
had preferred his claim. I 

The papers relative to this case, agreeably to regulation 13, 1808, 
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were seot from the City Court to the Provincial Court of Benarel. 1823. 

and on the 5th of July 1816, the Siecond Judge of that Court, on - 

the grounds stated in his decree, considering the claim of the B<iliooJita> 
plaintiff invalid, dismissed the cause, and itiade the costs payable 1*®***®'^” 
by the plaintiff. The plaintiff appealed from the above deifision 
to the Court of Sudder Dewanuy Adawlut, and the case was oodwuot 
brought forward on ihe 1st and 2nd of May 1820, before the then NarHin 
First and Fourth Judges (J. Fendall and S. T. Ooadi. After Slngb. 
reading all the papers, the following order was passed : U appear* 
ed that the respondent had afBrnied that he had an account with 
the appellant, which ran on from year to year, and that he had 
given in the names of witnesses to prove the receipt of the money 
claimed on account of ihe bond ; -that the Court below did not hear 
their depositions, which was necessary in order to ascertain the truth 
of the reply of the respondent, and that it was also necessary to 
look over the whole of the accounts between the parties from the 
time of its commencement to its close, l^e decbion of the case was 
therefore deferred, and a copy of -the above order was sent to the 
Provincial Court, with a precept directing them to summon the 
witnesses named by the respondent, and to take their depositions 
in the presence of the paities or their pleaders, also to send fur 
the original books of accounts of the appellant in Benares and 
Allahabad, from the commencement of the transactions between 
the appellant and respondent up to their close; and having taken 
an exact copy of them, and alKxed tiieir signatures to the same, to 
send it together with the depositions of the witnesses, to this Court 
within the time prescribed. Pn a complete return being made 
by the Provincial Court, the case was again brought forward on 
the 23d of May 1822, before the former Fourth Judge, then Third 
Judge (S.'r. Goad), and an order was passed to this effect: On 
reading all the papers, it appears that the principle on whi( h the 
Provincial ('ourt proceeded in deciding the case, by looking over 
the accounts of the parties from the comuiencement to the termi¬ 
nation of the transactions between them, andliy striking out such 
items as appeared to them not to merit repayment, or for which no 
consideration had been received, was incorrect, and could not 
be upheld: inasmuch as the claim of the appellant was founded 
on a bund acknowledged by the re.spuiident for 27,000 rupees, 
under date the 2Uh Cheit 1213, F. Si. Had no other document 
but the accounts been in existence, this way of deciding the cause 
would have been correct; but as (he appellant brings forward 
a bond, and proves the respondent to have received the sum 
therein mentioned, and the respondent is unable to prove that 
the money borrowed was repaid, it is clear that repayment 
of that paitieiilar sum should have been at once adjudged, 
without reference to the other accounts that may h-ave existed 
between the parties ; for the Court's considering many of the dis¬ 
puted items in the accounts as not fit to be repaid appears to be 
quite an arbitrary proceeding: whether the suhis were appropriated 
to proper or improper purposes the defendant bad burrowed the 
money, and the plaintiff* had nothing to do with the manner in 
which it was expended. With reference to the sums which the 
father of the plaintiff’ might have received fruiii the ^t^fendaiit for 
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J823. rex^igning the office of tehsildar of the pergunnah, &c. they were 

• .. private transactions between the parties, and if Oodwunt Narain 

Baboo Jan* Singh pleased to remuiierate him for resigning the tehsildaree, he 
liberty to do so : on these considerations the Fourth Judge 
Mabanija recorded his opinion, that there appeared to be no sufficient 
OoJwiint ground for affirming the decision of the Benares Court of Appeal, 
Narain and that a decree should be passed in favour of the appellant for 
Singh. specified in the bond dated the 24th of Cheit 1213, 

F- S., namely 27.000 rupees principal, and interest at the rate 
of 12 per cent per annum from the date of the bond up to the 
date of payment, and that the costs of both Courts should be made 
payable by the respondent. 

The cause was again brought forward on the 3d of March 1823, 
before the Fourth Judge(W. Dorin). He expres-oed his concurrence 
with the late 1'hird Judge, since deceased. The authenticity of 
the accounts brought forward he did not consider siifficiently 
established, and it had on a former occasion been determined that 
the unc( rroborated account books of a native banker are not of 
themselves sufficient evidence to guide a Court of justice in its 
decision (c). He observed that the Judge of the Court of Benares 
had made his decision, setting aside the claim of the plaintiff, 
upon the grounds of the accuracy of these accounts, striking out 
therefrom items amounting together to 20,000 rupees, and interest 
amounting to the same sum, affirming them to haie been given as 
bribes; on the principle that if a banker by the direction of one 
his constituents pay a sum of money to a third person for any 
unlawful purpose, or as a bribe, the money so paid still rem:iins due 
to the constituent from the banker ; and. in their view to tiie good 
of the country and the prevention of bribery, if it was clear that 
a banker was perfectly aware at the time that he was giving money 
on account of a bribe, and was thus an accomplice in giving it, in 
case of the constituent denying the claim of the banker, such 
claim ought to be rejected by a Court of justice, although the 
denial would invoive'*a breach of faith. In this view of the law 
the Fourth Judge concurred, but he observed that sufficient proof 
must be brought of the bribe being actually given, a.^ well as of the 
banker’.s being privy and accessory thereto, neither of which points 
was here ascertained. Considering all the circumstances of the 
case, he stated his opinion, that the judgment of the Couit below 
should be re'-ersed, that the amount due agreeably to the bund, 
together with interest, should lie awarded to the plaintiff, and that 
the costs of both Courts should he paid by the respondent. In 
this view of the case the 'I bird Judge (J. T. Nhakesi>ear) expressed 
his entire concurrence: but as buth he and the Fourth Judge 
entertained doubts as to the amount of interest which should be 
awarded to the appellant, the puiut was reserved for the conside¬ 
ration of a full Court. The question was brought before his col¬ 
leagues by the Third Judge (the Fourth being at the time absent) 
in the following minute: 'Ihe Fourth Judge and myself have 
agreed to decree the principal claimed on a bond produced by the 

fc) See the case of RnnsceDhiir Niindee, appellant, vmtu Mirui Moofaummud 
Slmieef, vol. 2, page 271. 
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njipellant in this suit, and we wish to have the opinion of the 182S. 
Court in respect to the amount of interest which we ought to award. ———— 
Our late Third Judge, Mr. Goad, proposed to decree the amount Baboo Jsn- 
ctuimed on the bond wiih interest from the date of its execution 
to the date on which it may be liquidated by the Raja. 'I his also jigbaraja 
is my view of the case, but the Fourth Judge entertains doubts Otidwuat 
whether we are competent, with reference to regulation 15, 1793, Narain 
to decree so large an amount in the shape of interest. The suit was Sjngb. 
instituted in the Benares Court of Appeal on the 13th of January 
1808, and it has been pending in the Courts therefore for upwards 
of sixteen years. Now it seems hard that the appellant should, 
through no fault of his own, be sultjected to the loss of the interest 
to which he is entitled on the principal sum, which we propose to 
decree to him. 

By the accompanying report from our serishtadar some decisions 
have been passed in this Court whiih appear to be in favour of 
our competency to decree the full amount of interest, and the 
reason of the thing is clearly in support of this construction. 

Date of bond,‘iSth of March I80rt; suit hied 13th of January 1808: 

C- i" Court of ,« “ 

Decree of Court of Appeal passed on the 5th of January 1819* 

Intere.'t at one per cent per mensem on Rs. 27,005 
from the 28th of March 1S06, to date of Sudder ’ 

decree (8th of March 18'23) or for sixteen years, 

eleven months and eleven days, is.54,919 3 2| 

Principal of the bond...27,005 0 0 


Total Rs. 81,924 3 2| 

The Chief Judge (W. Leycester) stated his opinion, that in 
passing a decision in favour of a man claiming under a bond, the 
regulations in their letter and spirit restrict the 4]!ourt from giving 
interest beyond the principal. 

The Second Judge considered that regulation 15, 1793, could 
not apply to this case, the bond being dated March 1806, and 
regulation 15,1793, notextending to Benares till the 1st of January 
1807, see regulation 17, of 1806. Upon the general question he 
declined giving any opinion, as it arose immediately out of a case 
decided by him at Benares. The Fifth Judge (W. B. Martin) was 
of opinion that the restriction contained in section 6, regulation 15, 
1793, was too express and positive to admit of granting a larger 
sum for interest, than the amount of the principal; and the Offi-. 
ciating Judge (J. H. Harington) recorded the following minute on 
the occasion: It is provided in section 6, regulation 15, 1793, 
(extended to Benares by regulation 17, 1806, and to the Ceded and 
Conquered Provinces by regulations 34, 1803, and 8,1805) that 
“ If the interest on any debt, calculating according to the rates 
allowed by this regulation, shall have accumulated so as to exceed 
the princ ipal, the Courts are not, in any cases whatever (excepting 
the cases specified in section 12) to decree a greater sum for 
interest than the amnunt of such principal. It appears to be a 
question of construction before the Court, whether the restriction 

VOL. ni. N N 
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1023. imposed qpon the Courts by this rule 8|>plies on)y to the acquipu^. 

- latiun of interest before a siiit for the principal and, interest if^ 

BHboo Jnn- instituted; or, whether it is also applicable to the further accumUj> 
•had*”* interest nhilst" the suit may. be depending before thft 

Maharaja Court*'in which it is originally preferred, or to which it may, be^ 
Oodwiint brought ill appeal, previous to a judgment in favour of the claim-. 
Niirnia ant. In an appealed cause, decided by Mr. Fombeile and myself, 

Singh. Qj, the. 15th July 1808, (a) we construed the regulation in question, 

considered with the merits of the case, to warrant a judgment in 
favour of the plaintiff, for the principal of a bond debt, amounting 
to 5,('00 rupees, due on a bond dated so far back as the 9th of 
March 1793, and interest from the date of the bond, to that on 
wjhich the final decree should be carried into execution. In this 
case the interest, on the institution of the suit, in June 1795, 
amounted to 1,258 rupees only; but from the length of time 
during which it was depending in the Patna City Court, the Provin¬ 
cial Court, and the Sudden Dewanny Adawlu,t, the it terest, when 
the dual judgnuei'.t was given, at the stipulated rate of one per cent 
yer mensem, exv'eeded the principal. 1 do not recollect w'hether 
any discussion of the construction given by us to section 6, regu¬ 
lation 15, 179J, took place at the time,, before the other Judges of 
the Court (though I think it probable, from our usual practice, 
that this may have been the case;) but the following remark, 
whi<'h I believe was added by me to the printed report of tl»e case, 
will shew in what view w'e considered the judgment given by us to 
be equitable, and consistent with the restriction contained iu 
regulation 15, 1793. The plaintiff in this case sued for principal 
and interest of the sum due to him, and calculated the interest up 
to the time of his plaint. 1'his was all he could be expected to 
do; and there was evidently no just reason for depriving him of 
the Anther interest which became due, under the defendant’s denial 
of his claim, during the long period it was under investigation, 
lie might perhaps have acquiesced in the judgment of the City 
Court, if the defendant had not appealed, but having been kept out. 
of the re. eipt of his n oney by two appeals, the Sudder Dewanny 
Adawint considered it just to let him receive the full benefit of the 
Appeal to that Con it. It may be added, that the restriction con¬ 
tained in section 6, regulation 15, 1793, against a judgment for 
interest, exceeding the amount of the principal, when the legal 
interest ‘ shall have accumulated so as to exceed the principal,’ was 
not applicable in the present instance, wherein the accumulation 
was subsequent to the institution of the suit, and not ascribable 
in any degree to procrastination on the part of the creditor.” 
On full consideration of the question, 1 see no sufficient reason to 
alter the construction then given to the regulation adverted to; 
provided, that when there is no express stipulation for interest. 
between the parties, it be understood that the judgment for accumu¬ 
lated interest to the date of the decree is not a mutter of ordinary 
course and obligatory upon the Courts; but within the exercise of 
a just discretion of the Court giving judgment, when it may appear 
equitable to allow the full interest due. At the same time, I must, 
acknowledge that the letteV of the rule, without apy provision for 
, (a) Vide vol. 1, page 242, 
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fin s^icunialated interest Vhilet th'e suit is 5e^ndinj^, appears 4o 1^3. 

favour the construction, that it was meant to restrict the Court's . — 

from adjudging', in the &r^ instance, a greater sum -for interest BabooJdi^ 
than the amount of the principal, whetbfer the accumulation of**®® *’**'* 
interest be antecedent, or subseqheiit to the institution of the claim. Aia(iaraja 
ft was Anally resolved, on the 19th of December 1823, by a iirajority Oodwunt 
of the Court present, namely, the Second, Third, and Officiating Narsin 
Judges (the First and tifth dissenting) Ofi consideration of the 
terms of section 6, regulation 15, 1793, and of the precedent esta* 
blished by the decree of two of tha Judges of this Court, in the 
cause Mussumma'ut Mukhun, appellant, versus Mohunt Rahiper- 
shaud, respondent, decided on the 15ih of July 18U8, that it was 
proper to adhere to the construction of the regulation abovehien- 
fioned adopted in this decision, and a decreb was ultimately passed 
awarding to the appellant the full amount of interest as proposed 
by the late Judge (S. T. Goad.) 


CHUNDUN KOONWAREE, Appellant, 
versus 

SHEO RATNA SINGH, and others, Respondents. 


1823. 


D«c. 22iid.. 


THE original plaintiff in this case was the appellant’s husband CiHim to 
Ram Jeawun Singh. He sued in the Benares Provincial Court, on'estHtr 
on die 9th of November 1812, for possession of the maafee o*" Jjf the dif*^ 
rent free Mouza Fipari in Chunargurh, affording a decennial pro- ceiwed pro¬ 
duce of I2.00U rupees, the prd^erty of the lute Baboo Baij Nath prieior un- 
Singh, of whom he styled hi-iiself the son, and under a deed of 
gift from whom, he stated, that he had held the estate during the 
administration of Cheyt Singh. Basi Thakurain, in conjuiu tion dismissed 
with the other widows of the said deceased, having evecuted on with costs, 
the ‘i8th Poos 1841, S. S., an acknowledgment of his title, which 
was submitted for the signature of Mr. Fowke*and of the Nawab 
Ibrahim Khan, the former, on his discharging the sum of 44,750 produced 
rupees, due to Gkiverument from the estate, had bestowed on him in n runner 
a fresh hereditary grant. The principal widow, however, had "ction 
afterwards sued him for the whole properly, and although he gave 
in an answer setting forth the above fact, she had obtained against the 
judgment in her favour, by laying before the Resident a forged present 
relinquishment by him, of all claim to the estate, whi’. h Mr Fowke cUinwnt, 
had forwarded to the Nawab : but on the plaintiff’s attending and 
making exertions to bring about an investigation into her (‘onduct, adnptiun 
she had induced him to desist, as well by her personal eiitreatie.s as proving 
by the intercession of the leading persons of the place, and in the 
Hijree year 1209, had executed a Anal conveyance of her title 
to him. ... Court, 

'Ihe mouza had in consequence remained in his hands, but by which 
Harakh Chandra and Raj Chandra, in collusion with the widow,!' 
had brought a snmroarv suit, alleging that they held it in mortgage ,i,g 

fVom her, and the zillah order in their favour having been con- Buccession, 
firmed by the Provincial Court, he wa'g under the necessity of whichdeed^ 
preferring the present action^ against all three of them. although 
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now dii’ 
cliiiined by 
bim, h«^ 
been duly 

recorded, 
and CHrried 
into effect 
without op¬ 
position at 
the time. 


sThe defendant, Basi Tliakurain, maintained that this stateroeoi 
was utterly false. Had the plaintiff been the son of her deceased 
husband,.she remarked, there would have been no occasion to 
talk of conveyances either from the latter or from herself. These 
paper^t were, in fact, of the plaintiff’s own fal)rication; he being 
an or mamiuA, of the deceased, and as such still kindly 

received by the family; this circumstance, and her secluded situa¬ 
tion, afforded him faci'ities for their production, but they could 
surely be of no effect. Ihe public demand had not been discharged 
by the plaintiff as he had ^t ited, but by the defendant herself 
from the ready ca»h left by the deceased, which was upwards of 
700 gold mohurs, aided by the mortgage of a religious edifice 
(Shioniayo) of her husband, the site of which was now occupied by 
the chief civil authority in Benares. Such a payment was altogether 
beyond the plaintiff’s private means, lie hud indeed obtained a 
grant by the connivance of the Resident’s officers ; but Mr. Fowke, 
at her suit, and on Ham Jeawun’s own acknowledgment that she 
was the rightful heir, had directed a decree to be passed to give 
her posNessio.i. 'Ihit the plaintiff’s pleas under this head were 
unfounded would sufficiently appear from the records of the Court, 
whi' h would she<v that the lands were still in the hands of the 


mortgagee. 

The other two defendants represented tint the mortgage tenure 
had devolved on them from their father, who had acquired it with 
the sanction of the chief existing authority; and that the widow 
having received advances on subsequent occasions, the present 
balance against her was 19,000 rupees. 

1'he plaintiff pleaded in rejoinder* that the late Baij Nath Singh 
had not merely brought him up, but hud adopted him when a 
child as his son, with all the customary forms; of which the deed 
of gift was, be nr^ed, a satisfactory evidence. 

The First Judge of the Provincial Court having ascertained 
from the decree of Ali Ibrahim Khan, bearing date the 27th of 
November A.* D., that Ham Jeawun on tailing to establish 

his affiliation by the deceased, in conformity with the Hindoo law, 
had admitted the widow’s right to the estate, instead of prc.duc- 
ing the deed of gift, on which the present claim was supported, 
as he undoubtedly would have done, if such document had then 
been in existence; and finding that the paper said to have been 
executed by Basi Thakuraiu, of which a copy only was now filed, 
had never been mentioned in bar of Fiittih C hand and Companv’s 
tenure, originating in an order passed by the Acting Resident, 
tinder date the 26th of October 1793. and confirmed by a mortgage 
from the widow herself for 12,000 rupees, dited the 24th of June 
1812 ; which circumstance plainly shewed th it the plaintiff never 
held possession under that document; gave judgment on the 26th 
of July 1820, dismissing the claim with costs, and confirming the 
mortgagee in possession of the lands. 

Both the plaintiff and the principal defendant had demised 
before this decree was passed, and the widow of the former had 
given in a deed of compromise, stated to have been made up by 
her husband and Basi 'lhafkurain. but the deed was liable to 
suspicion from its not bearing the signature of the managing 
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agents of the latter, and even if authenticated, would not, it was 1823. 
held, have been of'any validity without the consent of the mort- ~ 

gagee, and of one Sl\po Ratna Singh, to whom the defendant in 
question had conveyed the estate, by a deed of gift, of a date (1855, ^ ^,eo 
S. 8.) considerably anterior to that of the alleged com premise. Ratna 
That person was accordingly declared entitled to the laud on Singh and 
satisfaction of the existing mortgage. others. 

All appeal to this Court, under the new rules of 1814, was 
preferred by Chiindun Koonwaree, the piaintifTs widow. 

The Second Judge, in recording his decision, observed, that the 
statement of Raja Udit Narayan, combined with circumstances 
which had come out on the old trial, and the plaintifTs ignorance 
of his real parentage, afforded strong^ground for presuming that 
he was the identical child who was shewn to have been found 
wandering about withvjut any protector; and whatever might have 
been Baij Nath's reasons for bringing him up, it was not to be 
supposed that he would adopt as his sun, a foundling boy, of 
unknown caste, like this. 

True, it appeared from the record, that Ibrahim Khan (probably 
out of respect for the Resident’s letter, which appeared sufficient 
to e^tablish that point) had not called upon Ram Jeawun's agent 
to bear testimony to his client’s admission of the widow’s right, 
but there was no cause to believe that the latter would have 
hesitated to do so if called upon, as the pundits had already inter¬ 
preted the Hindoo law against his employer; and the document 
had subsequently been carried into the fullest effect. That the 
widow should after this have^ surrendered the property was alto¬ 
gether incredible; and was contradicted by the result of Ram 
Jeawun’s dispute with the mortgagees, the award of two tribunals 
proclaiming his aggressive trespass, and their established 
tenure. 

The deed of compromise, Mr. Smith considered to have been 
got up clandestinely by the officers of the Itaja of Benares, and of 
8heu Narayan Singh, and approving of the reasons given for its 
rejection by the Provincial Court, he passed a final order con¬ 
firming the decree of that authority, and dismissing the appeal 
with costs. 
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* CHEYiN SINGH, AppeHant, 

versus 

BURKDTOONISA and NOOROOL.HUSUN KHAN, 

• Respondieiits. 

§> 

THIS was an action instituted by the appellant, on fh'fe '27th 
prieroroF of April 1814, in the Patna Provincial Court, to recover the sum 
lands, of 13,767 rupees as mnlikana of Sambulpoor, and ten other 
granted by mouzas in pergunna Patna, which had been granted as an 
power oif a to Ah Azim Khan. The plaintiff stated that he was the 

tenure rightful proprietor; that his dues from the year 1192 to 1220, 
l^ymah) F. S., foT all the villages, which by reason of their not bein|f 
free of M- gabject to assessment were managed as one estate, calculated al 
^i^lng^to- established rate of ten per cent oa the actual produce, arid 
gether with including certain items of interest, amounted to 22,912 tupees; 
hissucces- of which there had been received from the original grantee 4,745 
^of * from that person’s widow and grandson, the present 

ware, re- defendants, 4,400 rupees, giving a total of 9,145 Rupee's, which 
ceived a left the balance now sued fot. 

fixed sum It was pleaded by the defendants, in answer, that during 
from ilie upwards of a century which had elapsed since the oymdh wal 
Hen^^'^his acquired, no claim had been made for ntalikana at the rate of ten 
proprietary per cent', that the extent of such rights over lands exempted 
rights, tbv from assessment in that part of the country was not dxed either 
vHiom general usage or by the regulations of Government, but on 

tho^righto *1^ contrary, was determined by agreement between the parties ; 
may be that the plaintiff s claim was not ^y hereditary descent, a point 
sobse- which he had glossed over in the plaint, but rested (as stated 
transfer deceased Nawab Ali Azim Khan), on a deed of 

red has from the heirs of Sukhanund Chowdhry, which deed could 

no claim to convey no further rights than were enjoyed by those persons ; and 
maUkana that the Chowdhry"s predecessors finding the lands, from the 
oftcn™r* l^'‘®^*'®®t encroachment of the Ganges, by which they were intcr- 
rea/!**^**^ sected, to have become unequal to the assessment, had entered 
into an engagement with the Nawab’s grandfather, Abool Qasim, 
fixing their proprietary rights at the permanent annual sum of 
400 rupees; which amount, as would be shewn by the receipts of 
theiqseives and all their successors, iucliidiug the present plaintiff, 
had continued to be the rate of payment from that time. 

The claim was dismissed with costs by the Second Judge of 
the Provincial Court, on the 31st of May 1816, on the ground 
that the plaintiff could addu'-e no satisfactory proof of the [iro. 
prietary dues having ever been paid at the rate of ten per cent. 
The justice of the defendants plea, on the other hand, being esta¬ 
blished by the production of the receipts, and more particularly 
by the recorded accounts of the estate of Sukhanund'.s widow, 
which had been under attachment for the years 1190 and 1191 : 
in which accounts the sum of 400 rupees was placed to credit on 
account of the proprietary dues in question for each year, the 
Court held it unnecessary to examine the witnesse.s of either partv. 

An appeal from the above judgment was brought before the 
Chief and Fourth Judges 6f the Sndder Dewanny Adawliit, 
tMessrs. Fendall and Goad), on the 27th of April 1820; when 


m 

Dec. S^th. 
The origi- 
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the Court were of opinion, not only that the witnesses in this 1823. 
rase should be heard, but that' both parties should be allowed " 
and required to file every document on which their respective ^ 
rights were grounded. The Provincial ^ourt was accordingly ' 

dire< ted to carry this resolution iitto efiect. « Oonisa aad 

The $^ecoiid .ludge (C. Smith), after attentively considering, on Noorooi 
the 29th of November and 1st of December 1823, the proceed- y“”|* ** 
ings of the lower Court under the foregoing- orders, recorded his 
opinion on the following day, agreeing with the Patna Court as 
to the siifHciency. of the proof of the proprietary dues having^ 
been fixed at 400 rupees per annum, observing that this- conclu-' 
sion was corroborated by the consideration that the^ plaintiff, who 
came to the property in 1192, F. S., according to his own account, 
had received somewhat less than the above- rate; but if he^ 
had been entitled to ten per cent, he would undoubtedly have 
required a regular acconiit of the produce ; while, if' the-property 
had been of such large amount, that the former owners should 
have alienated, it, as it appeared they had done, in liquidation of*' 
expences incurred in a single action, was as improbable, as it was 
that the plaintiff, a pn)fes.sional pleader^ should have quietly 
borne the loss for a period of nine and twenty years. Of the 
ducument on which the present suit was founded, a deed of 
conveyance executed by the- heirs of the original proprietors in 
1192. F. S., Mr. Smith observed, that, if of more recent date, its 
admis.sibility would have been very questionable; but, as at the 
time of its execution, near forty years back, there were no rules 
in force to regulate the amount of fees, and as during so long a- 
period no objection had be£h made to it by the party whose 
interests were more immediately concerned, he thought that the 
transfer must be upheld as a valid one. The question was thus 
narrowed to that of the actual payments, estimated by the appel¬ 
lant at 9,145 rupees, and by the respondents at 11,373, which 
being deducted from 11,600, the sum justly dne, would leave a 
balance of 225 rupees only ; but it appearing that the latter had 
avoided giving any answer on this score until the case was 
referred back to the Provincial Court, and that for 2,400 rupees 
of the amount in question they could produce no other-vouchers 
than their own accounts, Mr. iSmith was led to conclude that the 
sum of 9,200 rupees, fur which the respondents held the appeU 
lant’s receipts, being within a trifle of the acknowledged payments, 
was all that had been received; and that the appellant was 
entitled to recover the sum of 2,400 rupees from Noorooi Husun 
Khan, to whom it was in proof that the other respondents share 
in the free tenure, had been transferred from the year 1213, F; S. 

He therefore recommended that the decree of the Provincial Court' 
should be modified to this effect, and that costs should be divided 
between the parties in the same proportion. 

The Fifth Judge (W. B. Martin) concurred in this judgment, 
fotr reasons very similar to those which had influenced the opinion 
of the Second Judge, noticing, in particular, the extreme impro¬ 
bability that the original proprietor should hava Alienated, on such 
aa occasion, rights so vaitiahleas those-which the-appeUant now- 
claiiued. A final order was passed accordingly. 
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1823. bABOO RATNA CHANDRA, and MANIK KOONWUREE, 

-- Appellants, 

29tb« versus 

JHE COLLECTOk OF ALLAHABAD', Respondent. 


A tehfih 
dur in Al* 

* lalinbHd 
having 
caused cer¬ 
tain lands 
lying with¬ 
in the I'l- 
mits of his 
Biiihoriiy 
to be pur¬ 
chased at a 
public sale 

• ill the name 
of his mi¬ 
nor sun, 
and the 
same being 
resumed i>y 
Govern¬ 
ment under 
the regula¬ 
tions of 
I 8113 , on ‘ 
satisfactory 
evidence 
that the 
lands were 
held by the 
father, a 
suit by the 
son for 
their reco¬ 
very, sup¬ 
ported by 
tlie allega¬ 
tion of their 
haring 
been pur¬ 
chased 
from tiie 
funds of a 
female who 
had receiv¬ 
ed him in 
adoption, 
dismissed 
bv reason 
of the 
proved te¬ 
nure of the 
father, and 
the absence 
of all pre¬ 
vious men¬ 
tion of such 
aduption. 


THE first appellant brought his action against Government 
in the Provincial Court of Benares on the 2.'lrd of August 1815, 
to recover possession of the talook Aujana Bhairon, comprizing 
Paharpoor, and sixteen other niouzas in pergunna Ekdilah, 
Zillah Allahabad, afTording a yearly produce of 15,000 rupees. 
The plaintiff stated that he had acquired the lands by iond Jidt 
purchase through his agent at a Government sale on the 9th of 
December 1806, for the sum of 4,100 rupees, and had enjoyed 
them, subject of course to the public assessment, down to the 
year 1222, F. S.; as a proof of which, his father, who held employ 
in the Collector’s office, having being called on for an arrear 
which had become due from the lands in 1216, F. >S., had denied 
all concern in the management of them, which would appear from 
the public records : but that summary proceedings being after¬ 
wards instituted on his father's account against ceitain defaulting 
cultivators on two of the estates, and the sentence of dismission 
passed by the native commissioner lieing appealed to the superior 
tribunal of the Sudder Aumeen, that person had reported to the 
Judge that the lands were liable to sequestration under section 
14, regulation 25, and section 9, regulatniu 26, of 180J; and the 
Board, on the strength of an exparte statement, furnished by the 
latter, had directed the resumption trf'be carried into effect. 

Ihe Collector pleaded in answer, that the fraudulent tenure of 
the lands in dispute by Govind Das, the pergunna tehsildar, and 
father of the plaintiff, was a matter of general notoriety, that 
person having publicly represented to the Collector, on the forma¬ 
tion of the new settlement in 1*220, F. S., that be had beea 
induced to retain the mou7as at the old rate of 12,883 rupees; 
subsequent to the years 1216 and 1217, F. S., in consequence of 
the difficulty he had experienced in realizing the balance then 
due to him, and having further tendered a fresh engagement after 
the new rate of assessment was adjii-ited, in which he styled 
himstfif manager on behalf of his infant son, the present plain lift*; 
but it had been established before the Zillah Court on the 3d of 
May 1814. that the father had proceeded against the defaulting 
tenants on his own V)ehair, and as it appeared that at the period 
of the sale the son by reason of his tender years was incapable 
of authorizing another to act for him, the Judge had been satisfied 
that his name had been made use of by Govind Das to conceal hie 
irregular conduct in purchasing lands suliject to his official manage- 
me.it: that the pnqierty had in consequence been sequestered 
bv order of the Government; and the Board had eventually allowed 
tlie former proprietors to pay up their arrear, and re-enter upon 
possession. 

A petition was given in by the second plaintiff, setting forth 
that she had affiliated Ratiia Ghnnder, who by that ceremony was 
transferred from his father’s family to that of his adopter, and 
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that the estates in dispute had been purchased from her funds for 1823. 
his benefit. ———. 

The Second Judge of the Provincial Court having ascertained Baboo Rat- 
that the defence was fully borne out by the records of the 
Collector's office, and of the Ziilah Court; and holding that the KoqAw" 
circumstances detailed by Manik Koonwaree, if true, would nave ree,». The 
been brought forward when the sale took place, and that they Collector 
would indeed have operated as a decided bar to the exercise of any ?^**“***“ 
authority over the lands by Goviiid Das, gave judgment on the ^ ‘ 

14th of December 1818, dismissing the claim with full costs. 

The Second Judge of the Siidder Dewanny Adawlut (C. Smith) 
by whom, under an appeal preferred by both the plaintiffs, the 
foregoing judgment was Uken into consideration, recorded bis 
opinion on the 29th of December 1823, that the appellants had 
shewn no satisfactory reasons for the alleged adoption, which had 
never been heard of until it was thought convenient to assert it in 
a pleading filed more than ten years after the occurrence of the 
sale at which the lands were purchased by Govind Das; that in 
the interim numerous applications relating to the lands had come 
before the judicial and revenue authorities, in which the last 
named individual had frequently assumed the title of proprietor, 
and that his gross abuse of authority as a public servant was 
evident, for, in addition to the reasons already cited, his proceed¬ 
ings had been in violation of the rules established by section 9, 
regulation 26, 1803, and by secUon 14, regulation 25, 1803, in 
which it is provided, that no Collector, Assistant or Dewan to a 
Collector, nor any relative in the employment of a Collector, or of 
an Assistant, shall hold, directly or indirectlv, any farm, or be 
concerned on their private account, in the collection or payment of 
the revenue of any lands in the ziilah, either as farmer, surety, or 
otherwise; and native officers and private servants and dependants 
of Collectors and Assistants, are prohibited from purchasing, 
directly or indirectly, any land which the Collector shall dispose of 
at public sale, under the penalty of forfeiting the property to 
Government, upon proof being made to the satisfaction of the 
Governor General in Council, of the property having been so 
purchased;’* and that all purchases of laud at the public sales 
shall be in the names of the persons actually purchasing the 
same; without any fictitious substitution, or the substitution of the 
name of any other person whatever; any evasion of th'is rule 
will render the lands purchased in opposition to it liable to 
confiscation to Government, or to such other penalty as the 
Governor General in Council, on consideration of the circumstances 
of the case, may think proper to impose; but it is not intended to 
prevent any person, dulv authorized, from making a purchase of 
land at the public sales for another: so that the real purchaser be 
declared at the time of sale, and his name registered accordingly 
and lastly, fhat if judgment had gone against Government, as the 
sale happened in 1214, F. S., the original proprietors, or their 
representative (a), might still have had their remedy by suit 

j , 

fa) It bein^ understood that their intrrpstf had been receotly transferred by 
sale to one 2^yn*ool Abideen Khan, son of Dhouiau Kliau. 

VOL. 111. O O 
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bffore the special commissioners at Allahabad, acting under the 
provisions of regulation I, 1821. The appeal was accordingly 
dismissed with costs, Govind Das being left at Ubertv to petition 
Goxernment to refund the amount which he had paid for the lands 
at thf. public sale. 


1823. LADLEE MOHUN THAKOOR, Appellant, 

- versus 

Dec. 15th. ISWAR CHUNDER PAL, Respondent. 


Ill a dispute 
rcsiiectinyr 
the houn* 
dary uf tivo 
estates si> 
tiiated in 
different 
zillahs, 
held 
that the 
suiuinary 
award of 
one Court 
is insiiflici* 
ent to ren¬ 
der the 
contested 
lands ex¬ 
clusively 
subject to 
its jurisdic¬ 
tion, and 
invalidate, 
under sec¬ 
tion 8, re¬ 
gulation 3, 
1783, a re¬ 
gular suit 
which the 
party ca^C 
may insti¬ 
tute ill the 
Court of 
the Zilluh 
within 
which he 
maintains 
them to be 
situated. 


BY a summary decree of the Jessore Court, passed at the suit 
of the appellant’s lessee, possession of eight hundred and fifty 
beegas of land, affording a yearly relurn of 1,250 rupees, and 
containing timber estimated at I GO rupees, was adjudged to be 
held by that person along w ith Bhuianathpoor, and other moiizas 
of pergiinna Baxeedpoor in that zillah, rented by him from Ladlee 
Mohiin and his brother. 

Kishen Chiinder Pal, Ihe respondents father, who was principal 
defendant in that case, instituted, on the 23d of November 1808, 
the usual action to establish his right of property in the above 
lands, which he estimated at 2,500 beegas, as forming part of the 
Chaklah Dhuliyapuoi, purchased by him from the original pro¬ 
prietor, Raja Giiis Chunder Rai in the year 1213, B. S. The 
petition of plaint was filed in Zillah Nuddea, the Chaklah 
abovementioned being within the jurisdiction of that Court. 

It was contended, in answer, <iby the defendants, that this 
proceeding was irregular, inasmuch as by the concluding part of 
section 3, regulation 49, 1793, the claim wa.s cognizable only by the 
Court id which the summary decision hud been passed ; that the 
lands had in fact been long since detached from Dhuliyapoor, 
and annexed to certain dependencies of pergunna Bazeedpoor, 
piti-i based by thetQ at public sale in 1203, B. S., and that both 
Uie old proi'i’ietor of that estate, and the defendants, had 
regularly received the rents uritil their farmer was dispossessed 
by the plaintiff, as was evidenced by the summary order. 

A petition was given in by the proprietors of the neighbouring 
talaoks of Surfurazpoor and Nuornugger, asserting that they were 
the rightful holders of part of the lands which the plaintiff* 
claimed ; and that the latter had entered a separate action against 
them for certain lands in which the above were included. 

The plaintiff-having died, this petition was answered by his sons 
and executors. Prem t hui-ider and iswar C hunder, who maintained 


that the lands in question were in possession uf the defendants in 
this suit, and had been inserted by mistake in that which their 
father had instituted against the petitioners. 

'1 he 2illah Judge, after the fullest local enquiry, conducted in the 
first instance by an officer deputed by him for that purpose, and 
subsequently by himself in person, being drawn to a conviction 
from the evidence that the summary order had been obtained by 
collusive documents and suborned testimony, and that, the lands 
-claimed .\ere actually wHhin the limits of the plaintiff’s estate. 
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passed a decree in favour of the claim to the extent of 182 . 1 . 

Deegas, with corresponding costs: I'he remainder of the land ——— 
designated in the plaint, which was found to consist of 1,138 
beegas, was left in the hands of the petitioners, who held the 
same under a summary order, and were not defendants sn the hwar 
present suit. The defendants were further declared liable for the Cbumler 
profits of the quantity of land ascertained to have been under ^*** 
cultivation, or 488 beegas, from the year 1215 to 1218 B, S., 
inclusive, amounting with interest to 2,147 rupees. 

An appeal on behalf of the two principal defendants having 
been dismissed with costs by Mr. J. M. Rees, Acting Judge of the 
Calcutta Provincial Court, on the 29th of April 1818, Ladlee 
Mohun preferred an application to the Sudder Uewanny Adawlut 
to admit a special appeal, which was allowed by order of the Third 
Judge (W. E. Rees) on the 27th of April 1819; that gentleman 
observing that so long as the summary order stood unaltered, the 
lands must be taken as constituting part of Jessore, and con¬ 
sequently that this cause, under the general rule laid down in 
section 8, regulation 3, 1793, was properly cognizable in that 
zillah only, and was open to a special appeal under the restricted 
rules of admission contained in the first clause of section 2, 
regulation 26, 1814. 

The appeal Hrst came on before the Third and Officiating Judges 
(Messrs. Goad and Dorin), on the 12th of February 1821; and 
the former holding it to be fully established by the proceedings of * 
the lower Courts, that the land in question was situated within the 
jurisdiction of zillah Niiddea, expressed his opinion that the case 
should be struck off the file wit'hout further enquiry. 

The decision of the cause having been delayed in consequence 
of Mr. Dorin's absence, was ultimately on the 15th of December 
1823, taken up by Messrs. Harington and Leycester, who having 
ascertained that pergiinna Dhuliyapoor was situated in zillah 
Nuddea, and finding no other ground of objection to the very 
minute investigation of the Judge of that district, passed a final 
order confirming his judgment and dismissing the appeal with 
costs, (a) 

(a) It mny be observed that tbe defendant's original plea is not fully borne 
out by the wording of the rule cited by bim. Section .1, regulation 49, diretta a 
siiminary award against the offender or party trespasaing, leaving him to prefecr 
his claim to the property in dispute to the Dewanny Adawlut. 
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1833. BIIO'WANEE SINGH and RAMNIDH SINGH, Appellants, 

vtrsus 

Marcbldtb. PRANPUT SINGH,and RUNJEET SINGH, Respondents 


III the ease 'i'HlS was a suit instituted by the respondents in the Juanpore 
of a sale of Zillah Court on the 14th of June 1823, against Doorga Singh, 
one. pu//ee dead, and Bhowanee Singh, one of the present appellants, to 

auLtate” divided off and obtain possession of a half of certain portions 

for arrears of Busra and Other unsold mouzas, to the extent of 2,615 beegas, 
of revenue, 10 biswas of land, which constituted the puttee or share of 
faUau^on talook Madhoo Rai, situated in tuppa 

tbeVluile Miitbwar, pergunna Khureed. Suit laid at 1,101 rupees, 
of thr put- The plaint set forth, that the puttee of Bishumber Rai, which 


teedars or consisted of set enty-two villages subject to a jumma of 3,788 rupees, 
abarehuld* ^ anas, became the property equally of the defendants and of 
fv* and not Dehul Singh, the plaiiitift’s father, by purchase from 

o'n any par- Diiswuiit Singh, the person who bought it at public auction : that 
tiiular the above persons obtained an umuldustuk, or order for possession. 
oif*whose tollector ill their own names, and paid the revenue due to 

portion Government without dividing the land or the jumma\ that Baboo 
(parcelled Deokinundiin Singh, the tehsildar, colluded with the defendant in 


otF by pri- reporting to the Collector of Benares an arrear of 1,600 rupees as 
menO^'ijp father of the plaintiffs (but for which in fact all the 

arrears three cusharers were responsible), and the Collector, without 
accrued; ascertaining the truth of the statement, ordered the plaintiffs 
no formal father’s moiety of Bishumber Rai’s puttee to be publicly sold, and 
fhr!'ro»er- *^® obtained possessidh of it on producing bills of 

t}’ having purchase, when the plaintiffs father presented a petition to the 
been made Collector, in consequence of the sale being illegal and the 
in the man- defendants purchase therefore invalid, as well as another to the 
BCi'ibed'bv Permission to sue the Collector, which was forwarded to 

the rcgula- Government, who directed the Collector to reply to it; that the 
tions. plaintiffs father wai^ dead, and the Collector nut having submitted 
his reply, no orders had yet been passed by Government, which 
explained the delay on the part of the plaintiffs in suing for the 
recovery of the villages which had been publicly sold; but that 
they would do so as soon as the orders were issued. 'Ihe plaint 
proceeded to state, that the Collector had taken no notice of the 


defendants having dismissed the Aumeen deputed by himself, 
without dividing and relinquishing possession of the unsold 
villages, and the defendants continued to appropriate and expend 
the whole proceeds of the above villages, and refused to let the 
plaintiff participate, although they paid their moiety of the revenue, 
'Ihe plaintiffs now sued, on the ground that the estate in dispute 
was a joint and undivided property. 

The defendants in reply described the above puttee to consist of 
eleven villages and a half, being part of a share in forty-two villages, 
and stated that they and Sheo Dehul Singh, the purchasers of the 
puttee, made a division according to family custom, paid equal 
shares of revenue to Government, and received separate vouchers. 
That when in the year 12IQ Fuslee, Sheo Dehul Singh became in 
arrears to Government, they (the defendants) bought at public 
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Auction ' four villages, vieldirig ^ jumma of 1,617 rupees, of l»ia 1828. 
moiety, wLich consisted of fi^e mouzas, and obtained possession. — 

That the remaining village yielding a jumma of 216 rupees, 15 Bbowance 
anas, 9 pie, continued in the possession of Sheo Dehul Singh, 
and was not sold. That a few years afterwards Sheo DehubSingh singh, v. 
became in arrears for the revenue of that portion likewise, and the Pranput 
Collector imprisoned them (the defendants) with him, on the Singb and 
pound that the settlement had been a joint one: that they paid . 

into the treasury of the Court 94 rupees, 7 anas, in consequence 
of an order from the Collector, dated December the Ibth 1808, to 
their address, declaring, that if they discharged the arrears due to 
Government from the portion of Sheo Dehul Singh, and preferred 
a petition, they should obtain an umuldustuk with the sanction of 
the Government; that in conformity to section 17, regulation 6, 
of 1795, they paid 613 rupees, 5 anas, 9 pie, the arrears of 
Sheo Deh'il >ingh fur 1215, as well as the arrears fur 1214 Fuslee, 
altogether 607 rupees, 12 anas, principal, interest, fees, &c. into 
the tehsildar's office, obtained possession of the above poition, 
had continued to pay the revenue since 1216 Fuslee, and in 
consequence of the order passed by the Board of Commissioners 
on the 1st of October 1811, expected soon to get sunnuds for 
possession and regular title deeds. They therefore maintained, 
that as they had paid the arrears of Sheo Dehul Singh in obedience 
to the order of the Collector, his right and title had ceased, and 
the title of the plaintiffs father being extinct, their claim as his * 
heirs was necessarily null and void. 

The cause was transferred from the Juanpore Zillah Court for 
decision to the additional Refister at Ghazeepoor, who on the 25th 
of September 1817, passed a decree to the following effect: 

** Although it would at first sight appear from the circumstance of 
the pottah being granted in the name of the three cosharers jointly, 
as well as from no regular division having t iken place, that the 
estate now in dispute was a joint and undivided propertv, yet after 
perusing the different documents exhibited *by the parties in this 
case, as well as the papers furnished from the Collector’s office, and 
the depositions of the witnesses on both sides, I am of opinion 
that the plaintiffs (-laitn must be disallowed for several reasons. 

First, because, from the mokhtarnama in the name of Sheo 
Dehul Sing, dated July 19th 1801, as well as from the statement 
of that person dated the 10th of March 1808, written in the 
hand*writing of Donrga Singh, at the end of the kabooleyat, and 
purporting to be signed by Doorga Singh, for and on behalf of 
Sheo Dehul Singh, it appears that «hen the plaintiffs father (Sheo 
Dehul Singh) and the defendants bought the estate in question 
from Duswunt Singh, the purchaser at public auction, Sheo Dehul 
Singh was appointed mokhtar by the defend.ants, for the purpose 
of signing the kobooleyut to be presented to Government by them 
as the proprietors of talook Mungut Rai, and accordingly the 
kahooleyut is signed bv Sheo Dehul Singh on behalf of himself 
and his constituents: and, moreover, at the end of that instrument 
there is a specification and allotment of the jumma payable to the 
Government by each of the cosharers respectively. Sheo Dehul 
Singh could Dot therefore have been averse to such a division. 
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1823. Secondly, because, although by section 7, regulation 27, of 

... 1795, no transfers or divisions of jumma made by the proprietors 

Rliowanre ^ zemindaree without the knowledge and concurrence of the 
Sinpb and Collector, will exempt such estate from being sold in satisfaction 
Kamnidh of ai^y arrears that may fall due to Government, yet they are valid 
Pranpu** good between the parties themselves, except in cases 

Singband fraud, which invalidates all engagements. No such objection 
Ruujeet applies in the present instance. 

Singh, Thirdly, because it appears from the depositions of the Putwarees, 

as well as from the papers exhibited by the defendants, that each 
sharer separately collected the rents of his portion and paid the 
revenue to Government. Neither can any joint accounts be found. 

Fourthly, because the Puttees, Mungut Rai and Bughee Rai, 
which were so called after their owners, were separate and 
distinct estates, and neither could sustain an injury from the 
sale or mortgage of the other, so that no loss could have been 
occasioned by the public sale. 

Fifth, because it appears from a decree of the Court of 
Appeal, dated 6th of September 1817, on the subject of annulling 
the public sale of Tuppah Manipur Rai, that the Third Judge 
recorded his opinion that when a Putteedar separately pays the 
revenue of his portion, the Collector ought to receive and register 
it as (he jumma paid by the proprietor of such puttee, and thence 
it may be inferred, that if a Putteedar becomes in arrears, his 
puttee ought to be sold separately. 

Sixthly, because the public sale of the fractional pirt of an 
estate is alone forbidden by section 2, regulation 1, of 1801, and 
this does not apply to the sale of a Aistinct and separate puttee. 

Seventhly, because there appeared among the papers sent by 
the Collector a deed specifying the division of the jumma, signed 
by all the three sharers, and witnessed by the Serishtadars and 
the seal of the pergunna Kazee. But although there was no 
reason to doubt (he authenticity of it, yet as no witnesses had 
been called to confirm it, and as there were other suflicient 
grounds for his allowing the claim, he dismissed the suit with 
costs, without taking the above document into consideration. 

The plaintiffs appealed as paupers to the Benares Fro\incial 
Court, and Raronidh Singh, son of Ram Chein Singh brother to 
Oooiga Singh, deceased, and Bhowanee Singh, appeared to 
answer the appeal as respondents. 

On the 27th of June 1820, the First and Second Judge of that 
Court recorded their opinion as follows : that it appeared from 
copies of records in the Collector’s office, that the talook Madhoo 
Rai consisted altogether of forty-two villages; that (he parlies 
enjoyed in some villages a fourth, and in others an eighth shaie; 
that no division had ever taken place; that the revenue had been 
collected jointly : that eighteen of the above forty-two villages 
were mentioned in the umuldustuk of the Collector, dated 29th of 
May 1804, and the pottah, in the name of the respondents, dated 
4th of January 1804, as having been publicly sold in satisfaction 
of arrears of revenue to Government, and purchased by the 
respondents: and therefore ,as it was an undivided estate, the 
parties had an equal claim and title to such villages as remainetl 
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unsold. That no credit could be attached to the respondeijts 

statement, that they had bought at public sale a part of the - 

appellants share, and had obtained possession of the remaining Bliowaoe* 
village in consequence of the Collector’s order on paying the 
arrears due from the appellants; because the tehsildar's 9 Bport, 
which was written at the instigation of the respondents, was Pranput 
the only document which declared the appellants to be the Singh and 
sole defaruiters, and was not corroborated by the other 
and that as no document could be found in the Collector’s 
or tehsildar*s otKce which mentioned a division having ever taken 
place, the property must be considered as joint and undivided. They 
therefore reversed the derision (if (he Ghazeepore Zillah Court, 
and passed a decree in favour of the appellants, awarding them 
possess'ion of half the unsold villages jointly with the other 
co-sharers, and making all costs payable by the respondents. 

' A petition for a special ap(>eal was preferred to this Court, which 
was allowed by Messrs. .Smith and Goad, on the 9th and 11th of 
November 1820, on the authority of former decrees, because the 
argument and proof adduced in the decree of the Ghazeepore 
Zillah Court had not been satisfactorily controverted in the decree 
of the Benares Provincial Court, because there was a doubt 
whether the respondents were formerly in possession of puttee 
Mungiit Rai. 

'I he case came to a hearing before Mr. C. Smith, who summed 
up the evidence to the following effect: * 

It appears that the present suit was instituted by the respondents 
to recover a share of such of the lands mentioned as the puttee 
of Bishiimber Hai as rema'ilt unsold; the jumma of the whole 
puttee was 8,788 rupees ; certain lands, the jumma of which 
aiiiouiited to 1,870 rupees, were publicly sold in satisfaction of 
arrears of revenue to the Government, and were purchased by the 
defendants. The jumma of the unsold lands amounts to 2,171 
rupees, a nioietv of which is now claimed by the plaintiffs, on 
the grounds that the whole of Bishumber RaiVs puttee was the joint 
and undivided property of Bhowatiee Singh, Doorga Singh, and of 
Shei> Oehul Ningh, the father of (he present respondents; Sheo 
Dehu) Singh being entitled to one-half, and the two other sharers 
each to one-fourth of the estate; that no division of the estate ever 
took place in the manner prescribed by the regulations; th&t the 
arrears did not originate solely with Sheo Dehul Singh, and 
therefore that all loss occasioned by the public sale must be 
sustained equally by the partners. The defendants, who are the 
present appellants, alleged in repiv, that the arrears were solely 
attributable to Sheo Dehul Singh, that the puttee of Bishumber 
Hai was a separate and divided property, and therefore that all 
in|ury su>t lined by the sale must be borne by Sheo Dehul Singh 
alone. It appears from the papers of the case, that in 12o8 
Fuslee, a pott.ih was granted fur the puttee of Bishumber Rai 
jointly in the names of the three sharers ; and in the same way 
a joint kahooleyut was executed which specified the jumma 
payable by each of the three sharers: the laud, however, was 
not divided. An umuldustuk eSm fitted November 29th, 1801, 
appears to be one fur the whole of the joint and undivided 
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property of all the three partners. No division of the putte§ 
- seems to ha\e taken place in conformity to regulation 26, of 1795, 
and the 9th regulation of 1811. For that reason, and as th» 
Government pi4tah was granted in the names of the three partners, 
they yi^ere all equally responsible for the arrears under section 
25, regulation 2, of 1795, and sections 7 and 10, regulation 27, of 
1795. Although the mokhtarnama executed by the other two 
sharers in favour of Sheo Dehul Singh at the time when the pottah 
was granted, is not quite unobjectionable, yet it siifliciently appear* 
that Sheo OehnI was tested with full power as Mokktar by th* 
others, and as he acted in that capacity in signing the kabooleyut^ 
and no exception was taken by them to his acts, they are valid 
and cannot be called in question. 'Ihe subsequent purchase of 
the remainder of Sheo Dehul Singh’s shares by the defendant* 
cannot be upheld as allowable under section 17, regulati-in 6,' 
of 1793, inasmuch as the other two sharers were responsible 
Oi^ually with Sheo Dehul Singh The title to the above lands 
claimed by the appellants under section 14, regulation 9. of 
1811, cannot be admitted, because the provisions of that reguiatloi> 
apply only to lands which have been legally and regularly divided. 
He therefore recorded his opinion that what remained of Bishum- 
ber Rai’s puttee was a joint property; that the loss sustained by 
the public sale should be borne jointly; for although the arrears 
might have been caused only by one of the sharers, and an 
arrangement by way of division might have been made between the 
parties, yet as all three were associated in the pottah, and no 
division had ever taken place confurntably to the regulations, the 
property sold cannot be considered tts belonging only to one of 
the sharers ; that whatever money was paid by the two sharers on 
account of the arrears of 1215 Fuslee, must be considered as 
having been paid for the common beneHt; and the sum paid by- 
the others, on behalf of Sheo Dehul Singh was claimable and 
recoverable from him. He therefore aihrmed the decision of 
the Pro%iticial CourS, and dismissed the appeal with costs, and 
awarded to the respondents possession of the lands in dispute, with- 
mesne profits from the date of the Zillah Court’s decree (a). 


(«) Tills case was inadvertently omitted in its proper place. 
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MUSSUMMAUT JYMUNEE DlBlAH, Appeii^ttit, 

vertus 

RAMJOY CHOWUREE, Respondent. 


1824 . 


Jan. '6tb. 


. THIS was a suit instituted by the appellant, in the Burdwan According 
Ziilah Court, on the 2d of December 18 1 1, against Ueukiuundnu Hin» 
Chowdree, and his sons Ranijoy Chowdree and Nubkoumar Chow- • 

dree, to recover possession, in her husband’s right, of a four ana Brnnal, on 
share of mouza Kunia Dhora, and a two and. half ana portion of Uie dcatJi 
iiiouza Pungaon, 6tc. Suit laid at 531 rupees annual pr^uce, and widoir, 
264 rupees mesne profits, total 795 rupees. ryVhick*'* 

It appeared from the plaint, that an eight ana portion of hnd de- 
tnoiiza Kurna Dhora was the hereditary talook of Hurree Cburun rulved on 
Chowdree, the plaintiffs father-in-law, and on his death wa8j'"***'^r 
enjoyed in copirt'enary by his four sons, Ram Kanth Chowdree 
(the plaintiff's husband), Deokinundun, Ohiirneedhur, arul Calee- ftuto’lier 
pershaiid, who all lived together as a joint and undivided family. buMbnud’s 
Dhiirneedhur died in 1181, 13. S. leaving his widow Soordhonee 
without is.siie. 'i he three surviving brothers, subsequently, while 
living together, purchased a five ana share of mouza Pungaon, ncpfacivs. 

&c. out of the profits derived from their ancestorial estate. Calee- The widow 
pershaiid died childless in 1201, B. S., leaving h'ls widow 
Mussummaut Sukhee Dibiah, still living. 'Ihe two remaining 
brothers, namely, the plaintiff’s husband and Deokinundun, after heir to giich 
living together for a long time on friendly terms, quarrelled and property 
separated in the yeir 1215, B. S., and referred their dispute about ““‘•‘■rmiy 
their respective shares of thcs lat.ded property to the arbitration 
of Monluvee Nisar Aii. Moonshee Dewan Man Goviiid, and Meer 
Kheirat Ali, who divided the property equally between them, 
merely awarding, as maintenance to the widows of the deceased 
brothers, the profits during their li'es of their respective husbands 
shares (which, on their deith, «ere to revert equally to the sur¬ 
viving brothers), payable by the aiirviving oqes; that of Sukhee 
Diljidh by Deokinundun, and that of Soordhonee Dibiah by Ram 
Kantli the plaintifi's husband. 'I'he plaintiff’s husband died in 
Asiia 1216, B. S., leaving two sons minors, by name Ram Komar 
Chowdree and Kaj Kumar Chowdree; when the defendants 
forcibly took possession of the lands in dispute, which by» the 
award of the arbitrators belonged to the plaintiff in her huslmnd’s 
right, and allowed her maintenance only, t^he therefore now 
sued for the recovery of her husband’s share, which the defendants 
refused to restore. 

The defendant, Deokinundun Chowdree, stated in answer, that 
his father Huree Churun Chowdree sold a four ana portion of the 
above ancestral estate to Gooroopershaud Miijmooadar, and that 
he (the defendant) had purchased it with his own money from 
the heirs of that person; that a three ana share of mouza 
Pungaon was bought at public auction by his younger brother 
Caleepershaud solely on his own account; that on his death his 
widow had succeeded to the possession of it, and that therefore 
the plaintiff’s suit for the recovery of it was inadmissible against 
him (the defendant); that a two ana share of mouza Pungaon, 

VOL. 111. F F . 
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A:c. was purchased and engaged for by himself, exclusively, and that 
thh plaintiff's statement, that it had been bought with the profits 
derived from the ancestral estate was altogether false, for if such 
had been the case, it would have been entered, in the names of all 
the partners, in the Collector’s office ; whereas, it was registered 
in his (the defendant’s) name alone; that, although the defen* 
. dant and the piaintifiTs husband consented t ) the arbitration of 
Moulovee Nisar Ali and the others, yet, as be (the defendant) 
was absent through illness, and the depositions (f his witnesses 
had not been taken in his presence, he was ignorant of the grounds 
of their award. The other defendants did not appear to plead. 

On the 22d of February 1816, the Zillah Judge passed a decree 
in favour of the plaintiff, awarding her possession of the share sued 
for, on the ground of the decision of the arbitrators, and making 
the defendant pay costa. 

Ueokinundun appealed to the Calcutta Provincial Court from 
the above decree, affirming that one fourth of the lands belonged to 
Soordhoiiee Dibiah since deceased, whose heir he (the appellant) 
was. Dying shortly after the admission of the appeal he was 
succeeded by his son Ranijoy Chowdree. 

On the 23rd of June, 1819, the Senior and Officiating Judges 
of the Court Of. Appeal pas>ed a decree amending the judgment 
of the Zillah Court, and awarding to Mussummaut Jymunee, as 
guardian to her minor sons, possession of her husband’s share, and 
to Ramjoy Chowdree possession, as heir to Soordhoi.ee Dibiah, 
(deceased widow of Dhurneedhur) of her husband’s share, and 
making the respondent pay all the costs in that Court, on the 

§ round of the opinion of the piindib, that if Mussummaut Sour* 
honee (widow of bhurneedhur) died during the life time of 
Deokiiiundun, her late husband’s brother, he, and after his death, 
his sons, would succeed to the fourth share, which belonged to 
the said Dhurneedhur.” 'I'he decision went on, further, to stite, 
incidentally, that it would appear from the pundit’s opinion, that 
on the death of l^ukhee Dibia, the w'idow of Caleepershaud, 
whenever (hat event might happen, his nephews would be entitled 
to the property which had belonged to him. 

The present appeilaul preferred a petition for a special appeal 
to this Court, which was allowed, and the case came to a hearing 
before the Third Judge (J. Shakespear) on the 11th of August 
1823, who was of opinion that the decree of the Provincial Court 
ought to be reversed, and the judgment of the Zillah Court, 
founded on the award of the arlutrators, affirmed. The case wa# 
accordingly referred to the Second Judge (C. Smith), who observed 
that the ^tatement made by Deokinundun, as to his having 
purchased a part of the lands in dispute with his own money, was 
false, and had been disproved before the arbitrators appointed with 
the consent of the brothers; the whole of the lands in disputf 
having been then shewn to be ancestorial property; but that the 
award made by those arbitrators during the life time of tha 
appellant's husband and Mussummaut Soordhnnee, widow of 
Dhurneedhur (the brother of the appellant's husband) could not 
have effect prospectively, or he applicable to the circumstances of 
the case after their deaths, which happened before the date of Uui 



CASES IN THE SUDDER DEWANNY ADAWLUT: 


29f 


•iiit. He was therefore of opinion that the decisions of both 1824 . 

the lower Courts were incorrect, and ought to be amended, and . . 

that the fourth share, belonging to the appellant’s husband, and a MuMim* 
moiety of Dhurneedhiir’s fourth, which (tad been made oi^er to 
the care of the appellant’s husband for the support of his (iihur- biab*, r. 
needhur's) widow, ought to be awarded to the appellant, who, Ramjoy 
after the death of Caleeper^haud’s widow, should also succeed to Cbowdree. 
a moiety of his fourth which had been made over to Deokiuun* 
dun for her support, the other half of the fourth share of each of 
the deceased brothers devolving on the respondent. 

The case was next brought before the Chief Judge (W. Leyces> 
ter) and the Officiating Judge (J. H. Harington). They deemed 
it, necessary to consult the pundits on the law of inheritance 
applicable to the case, and the sfollowing was the substance of 
their opinion delivered in reply to the questions of the Court: 

** If Miissiimniaiit Sourdhonee, widow of Dhurneedhur, died 
during the life time of his brother Deokinuridun, and of the widow- 
a«id sons of liamkantii Chowdree, another of his brothers, L)eoki« 
nundun is exclusively entitled to the share of Dhumeedliur; 
inasmuch as a brother, according to the Hindoo law, succeeds 
before his nephews, if, in consequence of the award made by 
^bitration, Kamkanth Chowdree obtained possession of h^ own 
and of Dhunieedhur's share, and ga\e maintenance to Mussum- 
maut Soordhonee out of the pruHts of it, still he cannot legally 
succeed to the share during the life time of Soordhonee, inas-' ’ 
much as a widow is entitled to tlie property of her deceased* 
husband: and if Mussummaut Soordhonee died subsequently to 
the death of Kamkanth, Deolcinundun is entitled to succeed to 
her husband's property, being his proper heir, to the exclusion of 
hfs nephews (Elamkanth’s sons). This is the Hindoo law as laid, 
dpwn by the authorities prevalent in Bengal. The text of Yajny- 
ny/alcya, cited in the Daya Bhaga, a wife, daughters, both, 
parents, brothers, their sons, and on failure of the Brst of these, the 
aextiii order, shares the e^t.ite of him, &c." Bhe text of Vishnoo, 
cited in the same authority, the wealth of him who leaves no male- 
issue goes to his wife; on failure of her to his daughter, if she be. 
dead, to the sou of a daughter; if there be no such, grandson to the 
father; in his default to the mother; on failure of her to the. 
brother; if he be dead to the brother’s sons, dec.” The puiTdits 
had previously stated, in reply to a question propounded to them 
by Mr. Shakespeir, that on the death of a w'ldow, on whom pro¬ 
perty had devolved at the death of her husband, the widow of 
another brother was not under any circumstances recognized as aa 
heir by the Hindoo law. 

The’Court seeing no reason to altar the decree of the Provincial 
Court, it was, on the 6th of January 1824, finally affirmed, and the; 
appeal dismii|sed with costa. 
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Tbe beir of TH E respondent bronght this action on the 19th of February 
a w-itfow 1819, in the Patna Provincial Court, against the appellant ana 
claims her Mussummaut Zeenutooni<sa Begum, since deceased, ti> recover 
her Lnchtneepoor and five other moiizas in pergunna 

linsiwnd’s Ghyaspoor, Zillah Behar. Suit laid at 36.U18 rupees, eighteen 
estHtc iiii> times the computed annual produce, and 2,001 rupees mesne 
***■'[ profits- Total 38,019 rupees. 

by^’blln be- plaint set forth, that on the death of Nuwab Shakir Khan, 

fore tbe (the plaintifTs patenul grandfiHher) the mouzas attached to 
Company’s Simneah, an altumgha mehnl, his | ropeity, were divided into 
to^b*e'De shares; to two of which linteeaz Khan, the piaintitTs father, 
wannr- * Succeeded, two more were allotted to his other son Sirufraz Khan, 
held that the plaiutitPs uncle, and the remaining portion to Mussummaut 
the rlaim Shnrilfoonissa, alias Shukuroonissa Begum, hU daughter, the 
P*®*'*t**^^* aunt, who all obtained possession of their respective 
truth of the on the death of Mussummaut Shukuroonissa, which 

demand happened on the 25th of Bhndoon, 1224 Fuslee, all her estates 
not haring and property (namely a fifth portion of the Mehal Simneah, and 
A Khankhananpoor, Buhrawan, and Sirkutee, together with 

w?thTn*^ ® certain dwelling houses belonging to her husband, sher Afgiin 
twelve Khan, which he had transferred to her by deed of gift, and the 
years prior gum of 12.5,000 rupees, which h|d been settled upon her as 
st’itotlou'of descended equally to the aboie Sher Afgun and the plain- 

the'suit. * according to the law of inheritance (there being no other heir), 
who accordingly obt deed possession of their hhares; that on the 
7th of Mohurrum 1233, Higtree, Mter .Afgun executed a deed in 
the usual form, transferring his moiety of his late wife's property 
to the plaintiff, and died on the 17th of th.t month; that, after 
the plaintiff, as heir* and under the deed executed l>y Sher Afgun 
Khan, had obtained possession of all the lauds, houses, and other 
property left by Mussummaut Shukuroonissa, the defendants, w'ho 
are tbe brother and sister of Sher Afgun Khan, fraudulently dis¬ 
pute^ his (the plaintiff’s) right, sued for possession of the abote 
lands, and had obtained a summary decree from the Behar Zillah 
Court to be pul in possession of them, for the recovery of which 
the plaintiff now sued, being already seized of the dwelling 
houses, furniture, and other property situated in the city of Patna,’ 
possession of which had been awarded to him I y the Judge of 
that Jurisdiction. 

'Ihe defendants, in reply, stated that the deed of gift, dated 
in 1203. F. S. purporting tube from >her Afgun to his wife, as 
well as that from the same individual to the plaintiff, w’ere m t 
genuine, and that they were moreover inadmissible under the 
9th and 11th sections of regulation I, 1814; that ^hllkl]roolliBsa 
bv an ihrarnamah, evecuted on the 19th of Zeekaudah, 1194, 
Higeree, had made an unqualified transfer of Liichmeepoor and 
the other mouzas in dispute, to her husband ^her Afgun Khan, and 
by tbe execution of a deed, to the effect that she, subsequeutly 
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to her husband's will, dated 1226, Higeree, seven years bask, 1S24. 
(by which in case of her surviving him she vtoiiId succeed to and — '■■■■■ * 
enjoy all the above property during her life time, and which in Moohoor*' 
case of her death would revert entirely,to him) relinquished in 
the plaintifTs presence her claim to dower; that, moreover, the 
plaintitf and his family had colluded with the wivev and servants ituid EeMit 
of Sher Afgun, and fraudulently obtained possession of the Kbsa; 
above written acknowledgment of his wife, his seal, papers, and 
other property. 

The plaintitf, in answer, stated that Shukuroonissa had never 
transferred her fifth share to her husband Sher Afguii: but that, 
he being her husband, in consequence of her living in a state of 
priva(*y. acted as manager and superintendant of the estate on her 
behalf; that Shukiiroonissa, on hearing that he had asserted the 
existence of an unreserved deed of transfer to him fiom herself, 
fearing lest she should be deprived of her rights, was about to 
institute a suit, when Sher Afgun executed an unqualified deed of 
gift in her favour of all hU own property, as well as of the fifth 
sb.ire of the landed estates, which he had represented as having 
been made over to him, and which she had inherited from her 
father: that, on one occasion, when the lands were about to be 
disposed of on account of an arrear alleged to be due by ^her 
Afgun, Shuknroonissa made a representation of the rights which 
were inherent in herself, and they were recognized by the Col¬ 
lector and Board of Hevenue. That what the defendants had * 
asserted respecting the will, as well as the relinquishment of 
claim to dower, was false and unfounded; inasmuch as Sher 
Afgun himself, after the deatfi of his wife, and eleven days before 
his own, acknowledged that he was liable for the payment of his 
wife’s dower, and that, had the defendants statement on this head 
been correct, Sher Afgun would certainly have taken back and 
cancelled the marriage settlement. 

'I'he defendants in rejoinder repeated their former assertions. 

On the 17th of September 1819, the, Actin|; Judge of the Patna 
Court observed, that the defendants did not deny that moiizas 
Luchmeepore. &c. were the property left by the father of Mns- 
siimmailt Shukuruonissa, nor that Sher Afgun was liable to the 
payment of her dower; that their statement respecting the gene¬ 
ral deed of transfer from Shiikuroonissa to her husband and his 
will was disproved by his having exe cuted another -deed trans¬ 
ferring the whole of the above fifth share, as well as all his own 
estates, to his wife, and by his having wiitten after her death, an 
t^rarnamaA, acknowledging his former deed, and transferring to the 
plaintiff h ilf of the property left by Shuknroonissa in lieu of haif the 
dower; which facts were proved by the testimony of the witnesses 
and the petition presented to the C.'oltector by Shukuruonissa. 

Iliat the defendants statement, with regard to Sliukiifoonissa 
having remitted the payment of her duwer was evidently false, 
as they- had produced no documents to support their asser¬ 
tions ; that even if they had, they would have been unable to 
set aside Sher Afgun Khan’s own proved acknowledgment, 
and tliat the circumstances of ^ler Afgun having been in 
possession (which the plaintifT does not deny), did ^ not bar hiii 
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1824. lawful and undoabted claim, as heir. I)e therefore passed a decree 
——— awarding to the piaiatHf possession of the lands in dispute, and 
Moob«ni. 2,00J rupees mesne < profits for the year 1226 F. ana making 
Khau, all costs payable by the.defeudauts. 

Moiiiiuin. '^1*^ defendants appealed to jthis Court, and the case came to a 
mud Eesau hearing before the Third and Officiating Judges (Messrs. Goad 
Kiiaa. and Uorin), on the Ist and 2nd. of January'1822, who referred 
it back to the Court below for further evidence on certain points 
which seemed to require elucidation. 

The case came to a hearing a second time on the let of 
December 1823, before the then Chief and Officiating Judges 
(W. Leyce^ter and J. H. Harington), when it was judged expe¬ 
dient (as the respondent’s claim was founded on his right as 
heir to. succeed to the property of Miissuromaut Shukuroonissa, 
and on the liability of .Sher Afgun, or bis estate, to discharge the 
dower specified in her marriage settlement after her death) to 
take the opinion of the law offii-ers on that deed. The Moulovees 
of the Court, ill reply to the questions put to them, stated that her 
dower might iiave been demanded by Shukurooiiissa during her 
life time, and that unless she remitted it, or otherwise relinquished 
her claim, her heir could recover it on her death from her hus¬ 
band, and on his death from his estate; that as there were no 
other hqirs, Sher Afgun Khan, and the respondent, were, on the 
death of Mnssummaut Shukurooiiissa, entitled to equal shares 
* of her property, and that the case was not afi'ected by the wills 
alleged to ha\e been executed by Sher Afgun and Shukuroonissa. 
The case came t i a final hearing on the 6th of January 1824, 
when the Court recorded their opinion that the ikrurnamah dated 
the 7th of Mohnrrum 1233, ^zjireree, executed by Slier Afgun a 
few days before his death in favour of the respondent, not having 
been written on the pres<’rii>ed stamp paper, was inadmissible, under 
the 9th section of regulation I, 1814: that the respondent was 
however entitled, as heir, to the possession of half of Mnssummaut 
Sbukiirooiiissa’s hereditary property, and to a moiety of the mesne 
profits since her death, as it appeared that she had never transfer¬ 
red, according to the appellant's statement, the fifth share of her 
father’s estate to her hiKsband; but that his claim to the other half 
and to the mouzas of Khankhananpoor, &c. was inadmissible; 
being founded on an instrument not bearing the prescribed stamp 
as above noticed, and that his claim to dower, inasmuch as it was 
founded on the marriage settlement, dated the 19th of Rubee- 
wsanee 1176 (corresponding with A. D. 1763) previous to the 
Company’s accession, was not cognizable under the 14th section 
of regulation 3, 1793, unless it could be proved t which it had not 
been) that i$her Afgun had admitted the truth of the demand for 
dower within twelve years previous to the date of the suit. 

The Chief and Officiating Judges, therefore, passed a decree 
amending the judgment of the Provincial Court, and awarding to 
the respondent posses;ston of a half share of moiiza Lnchmee- 
poor, &c. and a moiety of the mesne profits from the death of 
Mnssummaut Shukuroonissa; but dismissing his claim with res¬ 
pect to. the other half, as well.as to mouzas Khankhananpoor, &c. 
^e ancestorial property of Shsr Afgun, (of which they ordered the. 
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appellaut to be put in posseseion with Aieanre profits while enjoy^ 
by the respondent) and making the costs of both Courts payuole 
by the parties respectively (a). 




FUQEER MOOHUMMUO, (Pauper), Appellaut, 1824. 

MUSSUMMAUT KANDEE, (Pauper), Respondent. Jaa. I5th. 

THIS was a suit brought by the present respondent, tn /ormd The heirs of 
pauperis, in the Zillah Court of the Suburbs of Calcutta, on the s lVfuosiil> 
21st of April 1815, against Mussunnnaiit Muknaand the present 
appellant, for three beegas, fifteen biswas of land, with a house, {"* 
tank, and garden lauds in the villages of Huragh and 1'iljila. and and bis wi- 
certain goods and chattels described in a separate list (being the his 
property left by her husband) in satisfaction of her claim to 1,761 
rupees, owing to her, first on account of her marriage settlement niade inio 
(1,700 rupees,) and secondly, on account of the value of the twelve 
paraphernalia received at her nuptials. rsns, of 

The plaint set forth that her husband Shakir, Khansaman, had 
settled oil her on their marriage, the sum of 900 rupees, and 50 Jo'uie mo- 
gold mohurs; that 40 years after their marriage he died, in Asnrh ther, five 
1220, B. S.; that she then remained in possession of her husband's to the bro- 
property, moveable and immoveable, and retained the fit’cuments 
relating to her marriage settlement, until Bysakh 1221, B. S., when ^Xw^and 
the defendants, who are the mother and elder brother of her on the mo- 
deceased husband, assaulted her, turned her out of the house, and tber’sileHth 
•took forcible possession of all her husband's efiects; that she 
brought a charge against them to obtain redress for this outrage in give^to' 
the Foujdarry Court, the Magistrate of which Court told her to her aiirriv- 
have recourse, foe the recovery of her rights, to the civil jurisdic- ingsoo. 
tion, which she had accordingly done. 

The defendant, Mukna, replied that she l^new nothing of tha 
amount of the plaintiff's settlement, or of her husband's fortune, 
or what part of his property had been given to the plaintiff in lieu 
of her settlement in money. But the state of the case was this, 
that she (the defeudant) had been supported by the produce of 
nine biswas in the Jan Bazar in Calcutta, which had beei) the 
property of her husband, one Lai, a Khansaman, and had devolved 

(a) See the printed ense of AH Ruksh Klisn, appellant, vertui Kneem Beebee, 
decided on the 24tli of August 1801, in which case judgment was given for tha 
dnuithter of a ilecensed Mooiininmiidan against tiie male relatives in poMessioo 
of his estate, for a half sliare of tlie dower of her mother unpaid during the life 
of the mother whom the father survived. Rut in that case, it appeared in evi? 
dence, that the father,siihaequenlly to his wife's death, and not twelve yearshefore 
the institution of the suit, had acknowledged the debt of dower to be due. Thera 
does not appear to iiave been any case yet derided in which prescription from 
length of time has been held sufficient to bar the claim of a wife to her dower ; 
should such case occur, the reuerentia maritaUs might possibly be considered to 
operate in her favour, agreeably to the doctrine of the Scotch law. See Enkine't 
Principah, page 3(>9. fiut witli respect to the heirs of widows, or even perhaps 
to tlie case of widows themselves who may have suffered a long period to elapse 
after the death of their liusbaiids without preferring any claim, the rules of limi* 

Utioa may be strictly applicable. * 
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18J4. on her and her eldest son. That the plaintifi^s husband had sold that 
— land, and kept the proceeds, what remained of which the plaintiff 

Fiiqeer had taken to herself, besides all the household furniture, which in 
MimIiuod* truth lielonged to her, the defendant: moreover, ^he had sold to 
Miissnml H^eqoo, fur the siidi of ninety rupees (and appropriated the 
niHiit Kao- pri' e to herself) fifteen biswas of the contestea land, which 
dee. although paid for out of the common st(» k,had been purchased in 
the name of the plaintiff's husband; and lastly, that the remainder 
of the lands for which the suit was instituted had been bought by 
the defendant, and paid fur by her own means alone. 

'I he other defendant, Fuqeer Mouhummud, simply denied the 
claim. 

7'he plaintiff rejoined, that the first defendant had sold the lands 
of her husband in the Jan Bizar, a>.d had paid off her debts with 
the purcha'«e nionev, of which she the plaintiff had never received 
a farthing; that with regard to the firteeii biswas of land, they 
had been the private pnperty of her husband, but the defendant 
had iiutMith'taiiding illegally sold them and retained the purchase 
money; that at the time when thU sale took place, she (the 
plaintiff) resisted it as much as was in her power, but that both 
parties engaged in it despised her for her helplessness, and paid no 
attention to the opposition which slie offered; that, in fine,tlie 
concluding allegation of the defendant, that she had paid for thA 
remainder of ttie lands claimed with her own money, was wholly 
' and utterly false. 

At this stage of the proceeding the defendant Mnkna died, and 
Fuqeer M juhuininnd succeeded as heir to ail her property. When 
the case came to he tried, on the i7th of IVlarch 1817, the Judge 
of the Snburi)S of Calcutta declared his npinion that the lands in 
dispute had been bought by the plaintiff's l]iisl>and, hut as she had 
not produced any deed of settlement, the fifteen biswas in tlie 
village of Tiijila, the sale of which to a person named IVleeqoo, she 
had attested, could not devolve on her: hut that all that remained 
was her’s by right of*iniientance. A de'Tee was therefore given in 
her favour, and it was ordered that pos«es’«ion of the three heagas 
of land should be given over to her ; that in addition, the surviving 
defendant siiould eitiier pay her the sum of 389 rupees, the value 
of articles whi<‘ii belonged to her, or surrender to her posAessiun of 
the articles themselves; and that lastly, he sliould defray all tns 
costs of Court. 

The defendant, being dissatisfied with this decision appealed, 
informdpouperis, to the Provincial t^ourt of Calcutta- 

On the 25iii of August IS20, the Senior Judge of that Court, 
after an examination of the proceedb.gs of the case, affirmed tho 
decree of the Ziilah Jud^e, and dismissed the appeal, directing 
that the appellant should pay all costs in the event of any assets 
being !>uhsec(uentiy realized. 

Being dissatisfied with this decision also, he entered a special 
appeal in the Tiudder Dewanny Adawiut, appearing again as a 
pauper. 

His petition of appeal was admitted on the 14th of April 1821, 
for tlie reasons stated in the,proceedings of the 8th and ‘24th of 
February of that year, and ou the 6ili of December of the sama 
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•year it was ordered that the Tespondent should be admitted 18^4. 
plead tn formd pauperis. 

The cause came on for trial before the Second Judge of the Fnqeer 
Court (Courtney Smith) on the 5th of January 1824. mSa**»™* 

It appeared to the Court, that the claim of the woman K^ndee, 
wife of Shakir, was not supported by the deed of settlement now maot Kaa- 
produced by her, since it was by no means certain that the dis- dee. 
puted property was included in that deed; and although it was 
established by the various documents which had been produced, 
that that property belonged exclusively to the deceased Shakir, 
still it was not established that any thing beyond a wife’s ordinary 
share of her husband’s estate should devolve on her. There seemed 
to be no mention in any of the documents of the deceased having 
a son. Since, therefore, the deceased left three surviving heirs, 
namely, his wife, the present respondent, his brother, the present 
appellant, and his mother Makna, his property should be made into 
twelve shares and distributed among them in the following prupor- 
:tions: to the wife 3; brother 5; mother 4; and since the mother 
died soon after, her share should go to her son, the deceased Shakir’s 
brother, and the appellant in this cause. Further, the ground on 
which, over and above the three beegas of land, the property (which 
at an estimated value of 389 rupees, was decreed to the present 
respondent) came to be rated at so high a valuation did not appear 
to the Court very clearly made out from any documents which had , 
been adduced. That estimate did not in fact correspond with 
either the cost or the number of the articles left by the respon¬ 
dent’s husband. But even ha^ it entirely corresponded, she could 
not be entitled to more than a fourth part of it. Nor did it seem 
that there was any sufficient reason for imposing the fine of 50 
rupees on Fuqeer Muohuinmud, as had been done by an order of 
the Judge of the Suburbs, dated the 29th of October 1816. 

The Second Judge having taken all these circumstances into 
consideration, ordered that the decree of the Provincial Court of. 

Calcutta of the 25th of August 1820, and the decree of the Judge of, 
the Suburbs of Calcutta of the 17th of March 1817, with regard to 
the payment of the sum of 389 rupees, be reversed ; and that in the 
matter of the three beegas of contested ground, it should be altered 
to the following effect; that that land be divided into twelve por¬ 
tions, three to be given to the respondent, and nine to the appel¬ 
lant, five for his own share of his father’s property, and the remain¬ 
ing four as being heir to his mother. That the fine imposed on the 
present appellant of 50 rupees be remitted. That, however, the 
respondent should not be required to refund any thing of the rents 
which she received from the lands while in her possession. 'Ihat 
the respective parties should pay their own costs in all the three 
•Courts. I'he case being next brought before the I'hird Judge 
(J. Shakespear) oti the 15th of January, the following question 
was put by him to the Mooftee of the Court. A man dies and 
leaves three heirs, his wife, his brother, and his mother. What 
share of his property, moveable or otherwise, does the law assign 
to each of these ? and in case of the mother dying while the two 
others survive, on whom should the nvother’s share devolve?. The 
law officers replied, that the property in such case should be por- 
VOL. III. QQ 
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troned out into tv^elvif parts, tbi'ee of which should go to tho widoiir 
of the deceased, four to his mother, and live to hie brother; and that, 
on the death of the mother, her portion should go to her surviving 
• son, tp the exclusion of the widow of her other son. This expo¬ 
sition of the l4w being Conformable to the distribution of the pro¬ 
perty awarded by the Second Judge, tind the Third Judge express¬ 
ing his concurrence'in the other |)arts of the opinion recorded by 
his colleague, a final decree wat passed agreeably to that opinion 
accorthngly (a). 


1824. 


Jao. 29th. 


PltiTHEE SlNGfl, Appellant, 
versus 

BISUMBER SAHEE, and others. Respondents. 


ofThTHIS was an action brought by the present appellant in the 
plaintiff Zillah Court of Allahabad, on the 15lh of September 18J3, 

having against SauwnI Singh, Niindee Lai, Beree Sal and t'ejraee, to 

mortgaged recover two thirds of a moiety of Monxa Gooneer, in the Perguntia 
oran*eMate ^^® annual rent of which was ^tated at 2,257 rupees, 

to two indi- ®®^ *^® plaint, that Siblee and Sookh Lai, the 

vidiiais, * plaintiffs uncles, had moitgaged the iwo thirds claimed to Fuqeer 
Shah, father of the defendant Sanwiil Singh, on the 26th of 
Moohurrum 1176, F. S., executing regular deeds of mortgage 
absconding ^“® which they had deposited with the mortgagee, 

having That after the death of his uncles, the plaintitF had paid oil'the 
mortgage in the year 1210, F. S. to the aforesaid Satiwul Singh, 
and had got back the two deeds of mortgage, and at the same 
time a release of the abovementioned lands attested by the 
vakeels of the Court, and signed by Mr. Ahmuty, Resident. That 


and on 
those 
morlgacees 


made a 
■rcoml 
mortgage 
to another 
individual, 


from wliom he had the lands in,his possession fot eight months. That Oeewan 
lepamti Nuiidee Lai) and Beree Sal conspiring with the 

other defendants, instituted an action against him in the Zillah 
Court, on the pretence of having turned them out of their pro¬ 
perty, which suit had been successful, and the cause summarily 
decided in their favour by a decree which enaliled them to effect 
his expulsion from the e.'>tate. That when he (the plaintiff) had 
gone to serve under his brother in Scindiah’s army, not having 
sufficient funds wherewithal to carry on a regular suit, Sujee 
Singh firofessing himseif to be his brother, had brought an action 
for recovery; but he was nonsuited, on account of bis not being 
iiioitgHgees in the relation of a brother to him. And that finally he had 
arnn**«B the permission to institute this regular suit to establish his 

first inort-'* right, sinch the summary process by which Deewan 


' pifl 
redeemed 
the pro. 
perty, held 
ih»t a pri¬ 
vate distri¬ 
bution 
made 
among 
themselves 
by the 
firsi-and 
second 


gHgees had 
a right ei¬ 
ther to ihe (a) The legal share of a mother Where there are no children nor sona children 
whole or to and only one brother or sister, is one third, and of a widow where there are no 
DO part of children nor sons children, one fourth t and where a fourth and a third share 
the mort- come tosetber, the property should in the first instance be made into twel#e 
gaged es- shares. See Rules 14, 34 and 65,*/>rJnrfpfeS' 0 ^iiyeoA«m»wifan Z<rMP. The brolhsr 
Ute. lakes what rsmaias as rtwiduary after the legal shsrers have been aatiafied. 
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Siflgh and hia associatas obt^ned possaasioo had not brought that IS^ 
point under review. '* — ■■■ 

The pergunna in which the lands in dispu^ wera stated .to be, Pirtbev 
belonged to the Zillab of Cawnpore, to jthe Court of whic^ ^stcicjt Siog.ir. 
all the papers filed in the cause were accordingly sent s'bltfl ^ 

Nmidee Lai, Beree Sal and Tejraae .(the present respondents) 
replied to the stateinent of* the plaintjfi', that Sookh Lai had 
mortgaged his share on the 5tb pf /ttA of the SumAnt year 1817t 
to Uoir Singh, of v^ose property .'geree Sal was the heir, as had 
Siblee to Ujub Singh, of whom Tejraee was the heir, on tive I7th» 
of Asarh lfi2d. Five years a.fterwards, there was a defalcation 
in the rents of Uie two shares of the estate. Umr Singh and 
Ujub Singh having absconded, the respoudent Nundep Lai, who 
was a joint proprietor of the other moiety of the estate, and a 
person named Fuqeer Shah (Sauwul Singh’s father), made up that 
deficiency to the Collector’s office, and sought repayment of what, 
they bad thus advanced from Siblee and Sookh Lai. That then 
Siblee sold to Nundee Lai his share, and Sookh Lai mortgaged 
his to Fuqeer Shah, signing and delivering all the necessary 
documents to him. That when Umr Singh and Ujub Singh came 
back, they quarrelled with the parties engaged in this new dispo¬ 
sition of the estate. '1 hat at last they all agreed, pn the recom¬ 
mendation of Siblee and Sookh Lai, to take each a fourth por¬ 
tion, which they actually did. That, ab >ut 30 years before 
the date of this suit, Sauwul Singh, sou of Fuqeer Shah deceased, 
had mortgaged his fourth share to Nundee Lai and Beree Sa(. 

That the property was therefore theirs. And if the plaintiif had 
paid the mortgage money to Sauwul Singh he must suffer for his 
ignorance, 'that although it be true that the plaintiff by th.e 
help of Nuwab Baqir l Uee Khan had taken forcible pussessiou qf 
the land, still the right was declared to be theirs, in accordance 
with the 32tid regulation of 18 j 3. 'liiat lastly, they, the present 
defendants, knew not how the plaintiff could prove Siblee and 
Sookh Lai to be his uncles ; and even could he^do so, since Bujor 
Singh and others, children of Siblee, were ready to appear wheii 
called on, it was obvious that his claim to the property could nut b.e 
entertained for an instant. 

Sauwul Singh, the remaining defendant, stated in reply, that the 
plaintiff had in the year 1209, F. S., sought back from him,the 

E apers relative t<> the mortgage, which had beep signed by Sookh 
al and Siblee. That he, however, had replied, tliat although the 
mortgaged property was formerly in hU possession, yet that he 
had thirty years ago, given them away on a second mortgage to 
Beree Sal and others. That the plaintiff then said, “ that he was 
by profession a soldier, and would get a letter of recommendation 
to the Collector, who would invest him with the proprietorship of 
the lands. That if he (the defendant) would depoi^it the papers 
with Hindoo Singh, zemindar of Beithnapoor, &c. he (the plain¬ 
tiff) would deposit the amount of the mortgage with the sape 
person. And that if he got permission to enter on the es(a(e, they 
should exchange the money and.documents respectively.” That 
4hey both consented to this arrangmeut. That he faithfully observed 
liis part of it; Hindoo fiingh execuCing an .engagement to the 
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1824. 


Pirtliee 
Sing, V. 
Bmiimher 
Sabee and 
others. 


effect above stated. That, moreover, the plaintiff made him write> 
out a receipt in full for the whole sum for which the property had 
been mortgaged, but that out of 763 rupees, 4 anas, the amount 
of that sum, he had only received 355 rupees, 4 anas, 3 pie, so 
that ifl fact the plaintiff'was still in his debt. 

About this time, the defendants Beree Sal, Nundee Lai, and 
Tejraee, died, and were succeeded by their respective sons, Aman 
Singh, Bisumber Sahee, and Dil Buksh Rai. 

'the decree of the Zillah Judge of the 18th of August, 1818, 
recitctd, that the two deeds which the defendants, Nundee Lai, Heree 
Sal, and 'I'ejraee, had alleged to have been written five years before 
the ether t\\o given by Sookh Lai and Siblee to Fuqeer Shah, were 
not supported by any proof, and that, therefore, whatever claim the 
whole of the four defendants might possess must be grounded upon 
the last two deeds. That as to what had been sai'd about Nundee 
Lai and Fuqeer Shah having paid the dues to Government on the 
absconding of Uror Singh, and Ujub Singh, the first mortgagees, 
and getting for doing so two mortgage deeds from Sookh Lai and 
Siblee, both made out in the name of Fuqeer Shah, and then eon* 
senting, when the first mortgagees returned, to make an equal 
division into four parts; this is a matter depending entirely on the 
pleasure of Nundee Lai and Fuqeer Shah, and not arising from any 
right of possession belonging to I'nir Singh and Ujub Singh. 
That if Umr Singh and Ujub Singh had in virtue of the first 
mortgage a right to a part of the land, they had a right to the 
whole of it. But the fact of Nundee Lai and Fuqeer Shah having 
got possession of even a portion of it in virtue of a second mort* 
gage, was tantamount to a reversal of the first mortgage; and 
whatever the first mortgagees might get of the land, subsequently 
to the date of the second mortgage deed, must be considered as a 
gratuitous concession to them by the second mortgagees, not as 
being their right. That, in consequence, although Nundee L.al, 
Beree Sal, and Tejraee did, apparently, obtain portions of the pro¬ 
perty, such acquisition cannot be looked upon in any other light 
than as a grant from Fuqeer Shah, who was the sole ostensible 
mortgagee- That, moreover, the defendants do not deny the au¬ 
thenticity of the mortgage deed produced by the plaintiff', which is 
corroborated by the deed of release signed by Satiwul Singh, son 
and heir of Fuqeer Shah. That it were impossible to place any 
confidence on the simple as.sertion which, to invalidate that deed of 
release, had been made by Sauwul Singh, namely, that although all 
the money had not been paid, he signed the deed in compliance with 
the wish of the plaintiff and the advice given him by Hindoo Singh. 
That this' assertion was the more to be distrusted, as the de¬ 
fendant had made no effort either to bring Hindoo Singh to 
give evidence in person, or to obtain from him a statement 
of the facts of his connection with this transaction, although 
the said Hindoo Singh was alive. That the former decree of 
the Zillah Court of Allahabad in the case of Tujee Singh 
versus the present defendants, was of no avail to establish the 
present claim of the defendants; since it was given on the simple 
ground of the right of the present plaintiff being superior to that 
of Tujee Singh. On these grounds a decree was passed, with 
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costs, in favour of the plaintiff. It was provided, however, that the 1823. 
decree should in no way invalidate the claim of nearer heirs to ttftf ——— 
property of Sookh Lai and Siblee, should any such appear. Firthee 

Sauwul Singh, Bisumbur Sahee, Dil Buksh Rai, and Aman 
Singh, being dissatisfied with this decree^, appealed to the, Pro> 
vincial Court of Bareilly. The Fourth Judge of that Court agree- others, 
ing with the opinion of the First Judge, as expressed in the 
proceedings of the 6th of May 1819, ordered, on the 25lh of that 
month, that the decree of the Acting Judge of Cawnpore (dated 
as above) be reversed, and the respondent pay the costs of both 
Courts, on the ground that he had not established the fact of his 
standine: in the relation of nephew to the original proprietors, as 
alleged by him. 

Firthee Singh appealed from this decision by entering a petition 
for a special appeal, which was admitted on the 23rd of September 
1820, in the Court of Sudder Dewanny Adawlut, on the grounds 
that there had been no transfer of proprietary right; in considera¬ 
tion of the circumstances stated in the reply of Sauwul Singh ; and 
from the fact of the appellant having obtained possession in the 
year 1210, F. S., by order of Mr. Ahmuty. 

I'he case came to hearing before the Second Judge (C. Smith) 
on the 22nd of December 1823, and it being established by further 
evidence, which had been called for, that the appellant was, in 
point of fact, as he stated, the nephew of Sookh Lai and Siblee, 
and there appearing to have been no sufficient reason assigned • 
by the Provincial Court for the reversal of the Zillah decree, the 
Second Judge recorded his opinion, that the decree of the former 
Court should be rescinded ani that of the latter affirmed. In this 
opinion he was joined by the Third Judge (J. Shakespear) and a 
final decree was passed accordingly. 


TALIWUR SING, Appellant, 

versus 

PUHLWAN SING, Respondent. 


1824 . 


Feb. 2nd. 


THIS was an action brought by the present respondent, in the 
Provincial Court of Patna, against the present appellant, on the 
17ih of June 1817, to obtain possession of half of the assessed 
talooksof Kiijra Gosal, and Sahmora, the triennial rent of which 
was stated to he 1,022 rupees, and of half of the rent free mouzas 
of Bun Jhola and others, valued at 4,100 rupees, the whole situ¬ 
ated in the Pergunnas of Nussickpoor Goreea and Otturkhund, in 
the district of Tirhoot. 

The plaint set forth, that the lands in question were left to the 
plaintiff and his brother Munooruth Singh (father of the defendant), 
by their father Jogee Singh. That he and the said Munooruth 
Singh, remained in joint possession, dividing equally the profits 
received from the whole estate, without appropriating any particular 
portions to either, till the year 1210, F. S.; that in that year he 
discovered that his brother had, in 1207, F. S. mortgaged or con¬ 
ditionally sold two of the mouzas in the Talook Sahmora fur a 


In a ilivi- 
Bion ot pro¬ 
perty 
among 

HindiMts, 

priority of 
birtli does 
oot^ntitle 
to a larger 
portion. 
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IS34. term of years to a person naaied Jorawun Jha, without (tbo- 

... pfaiatiff’s) consent or knowledge; that on this, separating bim- 

Tnliwitr seif from bis brother, and leaving the whole of tlis moveable part 
puUir ** property in his hands, he took possession of half of the 

laod^ estate in bis c^n right; that to avoid the recurrence 
of the altercations which took place regarding the two mousas 
which had been mortgaged, his brother Munooruth Singh, 
brought an action with a view of compelling Jorawun Jha to allow 
him to redeem the mortgage: that in the course of the proceed* 
lags in that case, it appeared that he (the plaintiff) had a clear 
right to half of the lands included in the mortgage, and on the 
jBStabJishment of that right, the transaction, to which he had not 
been privy, was held invalid, and he and his brother were vested 
with the proprietorship of equal shares of the land by a decree of 
ihe Zillah Judge, which was confirmed on an appeal to the Pro* 
vincial Court; that he, and the defendant, as heir to liis father 
Munooruth Singh, were still in possession of these equal shares ; 
that he had been in the habit, during the life time of the said ,V1un- 
iooruth Singh, of paying together with him the revenue for the whole 
estate to Government, and that after his death he had continued 
doing so with his son, the defendant; that the delendaut had 
occasionally failed iu paying his share of the jumma, and to 
.prevent any of the common estate being publicly sold, he (the 
piaintifi) bad been obliged to make good the arrears to his own 
• great loss; that to obviate this, he had applied to the Collector 
for a division of the estate, and had by him been referred to a 
court of justice to obtain an order fur such a division declaratory 
also of the proportions in which it sliould be made. 

The defendant replied, that the following was the true account 
of the separation which had taken place iu the year 1210, F. S. 

In that year his father Munooruth Singh, and his uncle the plain* 
tiff, divided their paternal estate between them, according to the 
established usage of their family, and had mutually exchanged 
acknowledgments cosfirming that division. 'I'he date of this trans¬ 
action was distant from the date of plaintiff's plaint sixteen 
years, and therefore the present action was inadmissible by the 
14th clause of regulation 3, 179J. With regard to the mouzas 
which had been mortgaged, as iiideed the plaintiff'himself con¬ 
fessed, before the year 1210, F. S., the date of the above men* 
(tioiied separation, they had been sued for at first in his father’s 
name exclusively, and after his father’s death, in his (the defen¬ 
dant's) own name and at his own expence. He alone had got pos- 
uesaion by the decrees of the Zillah and Provincial Courts; and 
lastly, the order of the Board of Revenue in year 1222, F. S., 
for the rei t of these moiizas, was in his own name also, and tl^ 
authority to act was directed to him solely. 

The defendant averred, further, that the object of the plaintiff 
in bringing this suit against him was to obtain a luonza, which, in 
bis agreement, written in the year 1210. F. S., he had consented 
-to give up to his (the defendant’s) father, be being the elder 
brotlier and having a right to a larger share in the division, as 
■being prior in birth, which rule the defendant insisted should 
be enforced, asJbeing the law of inheritance, to -the benefit of wbich 
he was entitled. 
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The decree of the Third Judge of the Jfl 

February the 17th 1821, recited, that the p ain i ‘ TnHwar 

Singh, father of the defendant, possessed ^ on 

property left bv their father Jogee Singji; that JfP t 
E xamination that the names of both parties s/g. 

records of the Collector’s office as propuetors asseilioh 

mon estate; that therefore no credit could be giv n 
of the defendant, that a division had taken place of bo 
and tbejiMiMmet levied on it; that such a iv»s ^-^the eller of 
by their father as should give i larger portion 
two brothers was forbidden by the skast^s m jg£„dant could 

for the above reaeone, no „ E e"en^^ a 

adduce would be of avail to establish his claim, or prevent a 

division of the lands by the Collector, in ® 

the forms prescribed by regulation ° , Jas ^iven in his 

plaintiff was therefore entitled to judgment, w g 

'“Z disCUdud »i.h d^Uiou 

Court of Sudder Dewanny Adawlut, a p^i lo , 22 nd of Mav 
by Some persons, Jet Ram Singh and ^theis, on included 

18-'3, stating that the monzas of ® ^ of the 

in this case, were in fact theirs, and not belonsing to either of the 

ntigautpurdu, und praying Z 

might affect their proprietary rights. The p ^ 

to be laid before the Court when *^*®^*® *'‘® . 02 * before the 

brought to a hearing on the 2nd of February f’ ^T®ving 

SecoL Judge (C. Smith), who gave judgment 

effect: That it appeared, that nrodaced bv the 

regarding the contested estate, which ha p before 

appellant in the action regarding the ihortgage p j ’ ^jje 
the institution of this suit, no mention had b®e» 
deeds of partition and acknowledgment now r | , ppjofity 

had he advanced any claim on the 

in birth to the respondent; that, therefore, ® , although 

be placed on the authenticity of those two deeds and aUhoogn 

the appellant had stopped the asserting that the 

from proceeding in a division of the land, by ass 

respondent had not a right to an equa p ^ 

still that assertion could not be viewed in . to^the petition 

an expedient to obtain delay ; to provide 

entered by Jet Ram Singh and others, it was sufficiei t to provi« 

that if they had a legal claiih to advance, a„d the 

so. The appeal of the appellant was Aerefofe dismissed. 

decision of the Provincial Court affirmed (<t). 

,, ,_liC tlie sncicBt Hindoo 

(«) The riirlit of wm rM r enacted by Menu 

Inw is of no force in tlie present world. A work called the 

which were confine*! to the three P . ^ Amonft them are the 

Madam Raina Frndif,a contnins a ^ gr of * j,orsc, and all 

spirituons liquor, must ui the f-o i ag larrer mrtioH of an ehiest 

a second gilt of a mariietl wmign, Jones at the conclusion 

brother, &c. fitc." See tlie general note by Sir William J«»es 

cThb uaualatioa of the Institutes ot Me»»^ 
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RAJA PUTNEE MULL, Appellant, 
versus 

THE COLLECTOR OF ALLAHABAD, Respondent. 

THIS was an action brought by the appellant against Govern^ 
tenure con- llth of November 1815, in the Benares Provincial 
firmed by Court, for possession of Mouza Muhgawan, in Pergunna Chainui, 
the former and its dependencies, as a rent free estate. Eighteen times the 
Lieutenant annual produce was computed at 90,000 rupees. It was set 
ofThe'ce- plaint, that Rai Khealee Ram. the appellant’s 

ded Pro- grandfather, acquired the mouza by an altumgha grant from 
vinrea, Mr. the Eniperor Shah Aiilum, dated the 21st Rubbee Oosanee, \n 
the seventh year of that emperor’s reign, and held possession 
resuma^le. title till Shah Auium’s return to Delhi, when Khealee 

Ram-retired to Patna, and the estate was seized by the Nuwab 
Wuzeer, together with all the rent free lands in the province : but 
that the plaintiff afterwards regained the propeity under a pur- 
wanna acknowledging his hereditary altumgha titfe, from the 
Nuwab Usufoo Dowlah, countersigned by his minister Tufuzzul 
Hoossain Khan, under date the 5th of Sufur 1211, A. H., and 
continued in unmolested possession (as agreements entered into 
with him by the farmers would testify) till the district was made 
over to the Company, when the Collector (Mr. Ahrauty) after 
• full enquiry, gave him a purwanna confirming his free tenure, with 
the sanction of the Lieutenant Governor (Mr. H. Wellesiey), on 
the 3rd of March 1803 ; that the present Collector had however, 
under ai thority of the Board of Conlmissioner-^, oidered the lands 
to he resumed in the preceding year (1814), and had directed the 
plaintiff to prove his right by a regular suit, although he had 
already submitted to that officer’s insj»ection the title deeds 
enumerated above, which it was argued were conclusive in favour 
of his right to the estate under clause 2, section 2, regulation 36, 

ofisoa. 

Ihe Collector maintained in answer, that the plaintiff’s rig:ht 
to the property in virtue of the imperial grant was barred by its 
having been resumed previous to the year 1204, F. S., and by his 
not having held uninterrupted possession since that period ; it 
appearing from the public records of his office, that the mouza 
was, along with ether Khalsah lands, let out to farmers under the 
usual engagements from the year 1206 to 1211 F. S., that there 
was no precedent of any mouza subject to Government assessment 
having been alienated by an order of the Lieutenant Governor; 
that no order at all had been registered in the present instance, and 
that it did not appear that the Lieutenant Governor was by the 
regulations invested with such authority ; that if the plaintiff had 
actually held the mouza free of assessment, it would have been so 
registered, and a corresponding deduction made in the account of 
the total net revenue of the pergunna, drawn up by the canoon~ 
goes from the books of the Nuwab’s manager, and also in Colonel 
Scott’s list; that Meer lladee Ali, who was surety to the Nuwab’e 
Governnient for the due perfu(jnnance of their engagements by the 
farmers, had brought a suit and obtained judgment in the ZillahConrt 
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•against the Maliks of Muhgawan for arrears incurred by them 1824. 
between the years 1202, and 1207 F. S., and that on the formation 
of the triennial settlement, after the province came under the R^jn Pat> 
Company’s administration, in the beginning of 1210 F. S., regular n<'eMull,v. 
zemindaree engagemeuts were executed by Ruheein Alj, and 
NujulT All for the talook of Baboollahpoor and its dependencies, AiUbabad. 
tBcindirig the muuza now claimed:. 

Judgment was given against Raja Putnee Mull on the 26th of 
July 1820, liy the First Judge of the Provincial Court; the mode 
of investigation followed by the Collector (Mr. Richard Ahmuty), 
being found to vary from that laid down in regulation 8, of 1811; 
and It appearing to the First Judge, that the documents brought 
forward by the plaintiff to prove his possession were unsatisfac¬ 
tory, that the order said to have been passed by Mr. Wellesley 
was not on record, and that the niouza was not mentioned in the 
list of rent free lands prepared by Colonel Scott. 

On appeal to this Court the cause having come on first before 
the Second Judge (C. Smith), an application was preferred 
on behalf of the appellant purporting that the Lieutenant 
Governor’s letter might be found in the office of some of the 
Secretaries to Government, Mr. Smith understanding, on enquiry, 
the defence set up to be merely that the document was not 
to be found, was decidedly of opinion, that Raja Putnee Mull 
was entitled to a decree, under section 11, regulation 3, 1803, 
on the grounds set forth in his plaint. He observed, that the . 
purwannas of Usufoo Dowlah and his minister, appeared from 
the Collector's record to have been produced and proved before 
Mr. R. Ahmuty, and admitted by the Lieutenant Governor as 
good title of a tree tenure, on that gentleman’s report; that the 
plaintiff’s previous possession was established by engagements 
executed to him by Rai Joogul Kishwur, and Raja Dhumput 
IIai, attested by respectable neighbouring landholders, which 
were also submitted to the former Collector; and that his 
unmolested free tenure from the 3d of M«rch 1803, the date 
of the purwanna granted to him, on the faith of those documents, 
e.vpressiy purporting to be issued under the Lieutenant Governor’s 
sanction, till the month of May 1815, a period of more than 
twelve years, was fully sufficient to invalidate the objection of 
the sanction not being forthcoming on record; that it never 
could be believed, that the Collector had tost himself-so completely 
as to record a transaction of this nature contrary to fact; and that 
it was incumbent upon Government to produce a copy of Mr. 

Wellesley’s answer, if bis decision was against the Collector's 
report, and the plaintiff was not to blame if they could not 
do so; that the Board of Commissioners were incompetent, 
under regulation 8, 1811, to dispossess the occupant of lands; 
held fr ;e of assessment, after his right had been admitted, without 
instituting a regular suit; and that, although the regulation 
in question bore date subsequent to Mr. Ahinuty's inquiry, this 
gentleman could nut be held inferior in authority to the present 
Collector, nor the Lieutenant Governor to the present Board of 
Commissioners: that the document.^ filed in proof of the mouzas 
having been subject to Government assessment from 1206 tu 1210 
VOL. 111. R n * 
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1824. F. S. were unsatisfactory, resting nn the sole authority of the same 
■■ Cfinoongoes, who were mentioned in Mr. Ahmuty’s proceedings 

Raja Pot- to have been examined by him, and who must clearly, notwitli- 
The Col. * ®**“^*”S ^heir asse'rtiniis to the contrary on the present trial, have 
lectoro^ then told a very difl'ereii‘t story; and in fine, that Colonel Scott’s 
Aliahabad. list was not by the regulations a standard f«>r determining what 
lands were rent free; on the contrary, that several instances of 
the inaccuracy of that paper had occurred within his (Mr. Smith's) 
recollection; and that in the present cause, Bhola Bakel, CanoongoCt 
had acknowledged that he never was called upon by the Nuwab 
Wiiseer’s Government for a return of lands held free of assessment 
in his pergunna; which w'onid sufficiently account for the lands 
at issue not being comprised in that list. 

'Jhe I'hird Judge (J, Shakespear), who next took up the case, 
was of a contrary opinion, ai d considered that the decree passed 
by the Provincial Court ought to be confirmed, remarking that 
the appellant had failed to prove his possession of the lands free 
of assessment previous to the year I80i. as required by regulation 
36 of 1803; but. on the contrary, had made up a story of his having 
given the estate in farm to the Nuwab’s Auinil after the altumgha. 
was restored to him by Usufoo Dowlah, with a view to disguise the 
fact, that possession was retained by the ruling power; that it 
appeared from the restilt of a reference to the Territorial Secretary, 
and from a perusal of a paper transmitted by that gentleman, that 
• Mr. Wellesley was not invested by the .Supreme Government with 
power to confirm rent free grants, and that allowing the Lieutenant 
Governor to have passed the present order, it had evidently never 
been confirmed by Government. * 

The Officiating Judge (J. Ahmntv), however, concurred in 
opinion with the Second Judge, that the plaintiff' had established 
bis claim to hold the lands free of assessment, under the existing 
regulations; and cousideied, on the question of the Lieutenant 
Go .enior’s authority to confirm nltuwgha tenures, that in the 
absence of any express enactment on the subject, as appeared 
from the Territorial Secretary’s letter, Mr. Wellesley must be 
presumed to have had that power conferred on him, by his 
commission fiir the settleir ent of the Ceded Provinces. A final 
order was therefore passed, reversing the decree of the Benares 
Provincial Court, and adjudging the appellant’s claim to hold 
the mouza, as an hereditary rent free tenure. Government was 
declared liable to all costs, and subjected to the payment of mesne 
profits, (a) 

fa) Two petitions were snhs^iiently presented for a review of judfi;ment in 
this rase, sgreesbiy to the insiniriions of the .Snjierintendant ol I.rf»w Suits. The 
first, on the groiinci that Mr. Henry Wellesley Imd not the power to ronfirin iiny 
rent free tenure, but this petition w«s rejected by the Secoii<f and Fifth .liidgeii 
{C. Smith Slid W. B. Martin), in the interim, regulation 14, 1825, was enacted, 
* to declare that no uraiits to hold laud free of assessment, unless made nr eonfirmed 
by tlie fierMiis specified in that euaciment, should lie held valid ; and to provide 
reatrospeciively that any decision passed in opposition thereto migiit be reviewed 
without reference to limitaiinn of time, and that the appliraiiun for review, ia 
such cases, should be decided liy a majority of the Judges of tlie Court. Under 
these rules, aiiorticr iwtition for review was presented on I'ehalf of Government, 
blit tills also was finally rejected ,(on tlie 28ih of April 1826) by the two 
Judges above named, joined by the Chief Jiuige (W. Leyceiter) ; it sppearinf 
that Piitnee ^ull had held poaseSsiuo of the disputed lauda at a rent free 



CASES IN THE SUD^DER DEW ANN Y ADAWLUT. 


m 


MUSSUMMAUT DEEPOO (Pauper), Appellant, 

versM 


GOWREESHUNKER, Respondent. 


1824 ^ 
Feb. S3r<L 


THE respondent brought this action in formd pauperis, on the According 
4th of December 1809, in the Patna Proviuciai Court, against the to tbe Hin. 
appellant and a person called Dussoo, to recover *in* 

hail' mouza Muchrawan, a mokurreree tsftmraree tenure in the uehar, the 
vicinity of Patna, and half mouse iVlonhur,.a mortgaged altumgha grandton 
mehal in pergunna Sewut, as well as buildings, gardens, andof ap*ter- 
moveables, appertaining to the estate of the late Gooloo Chowdree: '* 

suit laid at 9,001 rupees, aitnual produce of the lands, value of the i,y a bro.- 
buildings, &c. The subjoined is a genealogical sketch of the ther's sun, 
family in this case, (a) on the 

The plaint set forth, that Gooloo Chowdree died in Assin 1213, 

F- S., leaving the piaiiitifF, his father’s brother's grandson, and his-|,yi,is wi- 
bruther's son Jugguo (husband of the defendant, Mussummaut dow, if the 
Deepoo), heirs to the above ancestral property; that by the death of f^«*n0y 
Juggoo, which happened on the 2nd of Magh 1216, F. S , th® 
plaintiff was entitled to succeod to the share enjoyed by him, to according 
the exclusion of his widow Mussummaut Deepoo, who, according to iheMme 
to usage and the Hindoo law, could claim niaiutenance only from 
his estUe; but that as she had ejected the plaintiff, put i^®*" AWfri- 
husband’a nephew and sister's son (the defendant Dussoo) into fonn 
possession, and enjoyed the proceeds of tbe above property, the tnkcs tiie 
plaintiff now sued and hoped for redress. iuheriiance 

The defendant, in reply, stated that the plaintiff was not Gooloo’s family 
heir; that nearly seventy-five years ago, Sumbhoonath and and in that 
Bholanath, own brothers and grandfathers respectively, to the plain- of his 
tiff and Juggoo Chowdree, amicably d'lvided between themselves "dopting 
two dwelling houses left by their father, Auoop Singh, exchanged 
acquitt.aiices, and lived separately; that the plaintid' was in 
exciiis'ive possession, as heir, of his own graudfather’s property; 
that the wife of Hnruath (Bholanath’s father-in-law) bad adopted 
her own husband's grand.son, Busteeram, who was Gooloo’s 
brother, and had put him in possession of all her estates, property, 
business, <&c.; that he accordingly retained possession during his 
life time, and on his death (tooIoo succeeded to one half, and the 
reniainiiig moiety descended to Juggoo and Dussoo, the sen.and 
grandson of Busteeram, whom Gooloo on his death had entrusted 
to the care of Bala Behadoor Singh, declaring them his sole heirs; 
that Dussoo sold his jewels to pay debts due from the estate to 
several bankers, but that there was still a balance unpaid; that if 
the plaintiff had really been Gonloo's heir, he would have performed 
the usual ceremonies on his death, and taken possession of his 
property, but this had been done by Juggoo; that the plaintiff’s 
statements as to the houses in dispute having been derived from 
her father and grandfather was altogether false, inasmuch as 


tenure under n ninnud from the Niiwab Usufoo Dowlali from the year 1204 
F. S., np to the period of the Company'a accession, and that coasc>c)nently the 
merits of the case could not be affected *by the queation aa to (vhether the 
laeiitenaat Governor was or was not competent to make or confirm s grant* 
(a) Vide subsequent page. « 
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the two houses in Santnokhun Koocheh, which were left by 
Bholanath’s father-in-law, were inherited by Gboloo, and wefe 
mortgaged by him ; that the defendant, Deepoo, was in possession 
of one house purchased and built by Gooloo with his own money: 
and that mouza Muchrawan was purchased by Goorooper|haud 
Singh, alias Poosoo Baboo, Gooioo’s son, in copartnership with 
Meer Burkut Oolah Khan, and was still in mortgage, and not in 
the defendant's possession ; that mouza Monkur, which was rented 
by Gooloo from the heirs of Gholam Reza Khan, was, after his 
death, resumed by the proprietor; that there was no garden at 
Lohaneepoor belonging to Gooloo; that Gooloo and Poosoo had 
sold all their moveables to discharge the incumbrances on the 
estate, and that the plaintitf’s claim was therefore altogether un¬ 
founded. 

The plaintiff, in reply, denied that the property left by A noop 
Singh had been divided, or that acquittances had been exchanged 
bv Sumbhoonath and Bholanath, and stated, that, as the grandson 
of Gooioo’s paternal uncle, he was the sole heir to his property 
after the death of Juggoo. The defendants in rejoinder repeated 
their former allegations. 

The .Judge of the Provincial Court, on the 27th of April 1813, 
observed, that it appeared from the defendant’s answer that Bns- 
teeram had been adopted by his maternal grandmother, the wife of 
Hnrnath, and the pundits had declared their opinion, that, in con¬ 
sequence of Busteeram hating been thus adopted by a stranger, 
his son Juggoo could not succeed to Gooioo’s propeity; but that 
Gowreesihiinker, son of Bishennath Singh, was the proper heir. He 
therefore (disbelieving the deASndant's statement as to the disposi¬ 
tion of the immoveable property) passed a decree awarding to the 
plaintiff the lands, houses, and garden, mentioned in the plaint, dis¬ 
missing his claim to the moveables, and making the costs payable 
jointly by the parties. 

'Ihe apfiellant preferred an appeal to this Court, and the case 
came to a hearing on the •J2d of November 1820, before the Third 
Judge (S. T. Goad), when it was referred back for further evidence 
as to whether the lands iu dispute were actually left by Anoop 
Singh the ance.'tor of the parties, and whether the pr*)perty left by 
him was divided between his sons Bholanath and Sunilthoonath or 
their descendants,namely, Bishennath the respondent's father,«Bus- 
teeram father of Juggoo, the appellant’s husband. 

'Ihe case came next to a hearing before the Officiating Chief 
Judge (J. H. Harington) on the 9th of February 1824, who ob¬ 
served that it appeared from enquiries made in conformity to the 
order of the Fourth Judge (Mr. Goad), dated the 22d of Novem¬ 
ber 1820, that none of the property in dispute was left by Anoop 
Singh, except two small houses situated in Mehut Shah Bagh, 
where Anoop Singh resided, and which were possessed on his 
death by Bholanath his son, Gooioo’s father, that the plaintilf ex¬ 
changed in 1215, F. S., with Lala Moolchiind for these two small 
houses which had been Bholanath’s portion, (and subsequently 
sold by his heirs), a large house in the same meha'I left by Anoop 
Singh, and possessed by Sumbhoona^ his son, the plaintiff’s grand¬ 
father; that this was proved by the deposition of Lala Mool- 
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chiind himself; that, althaugh the division of Anoop Singh’s pro- 
pyrty between his two sons could nut be positively proved,>owiilg to 
the long lapse of time, still there was every reason to suppose that 
such a partition did take place, from the circumstance of the heirs 
of both brothers being pi separate possession of their respective 
houses, and from their not having for a long time associated, lived, 
or traded together. A copy of this proceeding, with the genealo¬ 
gical table, admitted to be correct by the raieels of the parties, 
was then ordered to be laid before the Pundits of this Court, that 
they might state, according to the Hindoo Law as current in Behar, 
first, on the death of Juggoo Baboo, who was heir to his and 
toGooloo Baboo’s property? and ifhis widow, Mussummaut Deepoo, 
was entitled to possession for life, to whom should it descend on 
her death ? secondly, whether the adoption of Busteeram, the 
father of Juggoo Baboo, by his maternal grandmother, the wife of 
Huriiath, barred the right of Juggoo as heir to succeed to the pro¬ 
perty of Gooloo Baboo? Tfieir reply was to the following effect: 
it is understood that there was furnierly an individual hv name 
Anoop Singh. He had two sons, by name Bholanath and Sum- 
bhoonath. Of the three houses possessed by Anoop Singh. Bho¬ 
lanath took the two smaller ones and Sumbhoonath the larger; 
and although they executed no formal deed of separation, yet they 
and their descendants from that time lived apart, and conducted 
their respective affairs separately. 1'iiis is a proof that partition 
was made by Anoop Singh, which is farther corroborated 
by the fact of Gowreeshunker, grandson of Sumbhoonath, having 
exchanged the lar^e house possessed by that individual for the 
two smaller ones which had been sojd to a stranger; and by the 
property being proved to be divided. Bholanath's grandson, 
Juggoo, is heir to his portion of the propeity in default of his son 
Gooloo, and on the death of the said Juggoo the property which 
he had so inherited, liy reason of his having no issue, will devolve 
on his widuw Mussummaut fJeepoo, at whose death it will go to 
her late husband’s nearest Sapinda. This is the doctrine laid 
down in the Mitakshura and other law tracts current in Behar. 
Authorities, “ iShould a doubt arise whether a legal partition have 
been made among heirs, it must be cleared by the testimony of 
their kinsmen in the first place, then by written evidence of a 
partition, if there be any; if not, by verbal proof of their separate 
acts. When coheirs have made a partition, the acts of giving and 
receiving cattle, grain, houses, land, household establishments, 
dressing victuals, religious duties, income and expences, are to 
be considered as separate, and as proofs of a partition.”— Naredtt, 
cited in the Vivada Chintamunee, Veera Mitrodaya, Vyavahara 
Mayucha and other works. *' A wife, daughters, both parents, 
brothers, their sons, kinsmen sprung from the same original stock, 
a pupil and a fellow student in theology ; on failure of the first, 
Ac.” Yajnyaivalcya in the Mitakshura. 

Secondly, although Busteeram, the father of Juggoo Pahoo, 
was adopted by his maternal grandmother, the wife of Hurnalh, 
still, according to the Kritrima form of adoption, which prevails in 
Behar, and conformably to which the said Busteeram was adopted, 
his son Juggoo will not lose the right of inheritance in his own 
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famHy, because a KritrimOt or, as it is vulgarly called, a soft, *1824. 
retains the right of succession and of presenting the funeral cake, ——— 
both in the family of his natural and of his own adopting father. Mnsrain- 
Consequently, on the death of Gooloo, hie t)rother'8 son Jqggoo 
will inherit his property. Authority, “ Such son (alluding to the 
Kritrima) offers the funeral cake to the person who adopts him, shimkur. 
blit the uihce of presenting the funeral cake to his own father and 
other relationii still continues nevertheless.” Roodrudharopa^ 
dhyaya, cited in the Soodhi Viveka. 

On a'consideration of the above legal opinion, H appearing to 
the Officiating (.'hief .lodge, that Juggoo, and on his death hU 
widow Deepoo, the appellant, had clearly a right to the property 
left by Gouloo, and consequently that the decree of tlM Court 
below, ill favour of the respondent Gowreeshunker, was wholly 
erroneous, that decree was reversed (the Officiating Judge, J. 

Ahiiiuty, concurring), and an order was issued that the respondent 
should restore possession of the property in dispute to tlie appel> 
lant, with mesne profits while enjoyed by him, and pay also the 
costs of suit in both Courts. 


JUGUNNATH, and others^ Appellants, 
versus 

IIUGHOONATH DAS, Respondent. 

• 

THIS was an action brought by Bruj Bulubh Das, in formd 
pauperis, in the Ziilah t'ourt of Midnapore, on the 20th of August 
1807, against the present respondent, to obtain a two ana, one 
cowrie, and one krant share of the talooks of Damoodarpoor, 
Jug Soi jun and others, in the pergunna of Octur Behar, valued 
at 2,444 rupees. , 

'I he plaintifi'stated, that his grandfather, Junma Bhan Chow> 
dhree, and his brother Mudhoo Soodun Das, had divided a seven 
and half ana share of some lands, which they had chiefly derived 
from their ancestor Gunga Das Chowdhree, in the following pro¬ 
portions, namely, a five ana share, which belonged to the Clmw- 
dhree was awarded to Junma Bhan the elder brother, and the 
remaining two and a half ana share, which they had themselves 
purchased, to Mudhoo Soodun the younger brother. That when 
the plaintiff’s erandfather died, Huree Kishen, the defendant’s 
father and the plaintiff’a brother, with Ram Narayun another 
brother, and the plaintiff himself, remained in joint possession of 
the file ana share appertaining, as above mentioned, to the Chow¬ 
dhree, with an additional one and half ana share which had accrued 
to them by purchase in the inoiiza of Sahu Muna, &c. That Huree 
Kishen’s name was, on account of his being the oldest of the 
three, the only name which was used in all transactions regarding 
the lands, 'l hat the plaintiff sued for his separate share in the 
year 1179, Vmlee, in the Ziilah Court of Midiiapoor, but the cause 
was not brought to a conclusion on Account of the Judge having 
proceeded to the Presidency; that after this^ Hures Kii^en died, 
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t824> \«{ien the defendant was still in his minority, on which accotinl 
■ the piaiDtiif entered a suit against the widow of the deceased in 

on the the Zillah Court of Burdwan in the year 1182 Umlee\ that this 
death also had not been decided, because Beer Purshad Rai, head of the 
p<is8e88or,°* of Midiiapore, who had been appointed to investigate the 

the itropc’r- circumstances of the parties, withdrew from the performance of 
ty miaht be that duty; that then the aforesaid widow practised underhand 
contrivances to have the defendant’s name substituted for his 
father’s in all transactions connected with the lands in question; on 
hearing of which attempts, the plaintilF was on the point of bring¬ 
ing a third action, but the widow being afraid to meet it, came to a 
among the compromise, and admitted him to a participation in the profits of 
the estate; that after that, again he in the year 1201. Umlee, sued 
children, the defendant, but as at that time the regulation providing for the 
but not re- ptyment of institution fees was promulgated, and the piaintifF bad 
UvlT^ao a means of furnishing that payment, he withdrew his suit, 

to beneat"* o®'’® ® written release of all his claims; that lastly, it should 
fais iiiirle, be stated, that before the period last mentioned, a one and half ana 
the original share of the mouzas of Gungapore, &c. had been sold bv Govern- 
or*his”un ***®”'^ arrears of revenue, and a seven gunda share of the mouza 
cle’s sons Lalpoor, &c. had been purchased with the money belonging to 
the present the common stock in the name of the defendant, as also a six 
appellants, gunda share of Jug %)Oojun,&c. in the name of Judoo Bnndun, the 
- defendant's brother; on which the defendant, in spite of the right 
of the plaintiff ill all these lands, had in the year 1209, Umlee, ex¬ 
pelled the plaintiff from the house in which thev had always lived 
together, affixing his own signature,only to all documents relating 
to the above mentioned lands, and other property belonging to the 
common estate, the whole of which he took into his own posses¬ 


sion. 

The defendant alleged in reply, that it had been the custom of 
their family from the time of Guiiga Das, his great grandfather, that 
none but the eldest fon should inherit any party of the estate; that 
the brrthers of Gunga Uas had never held any portion of it; nor 
nil .lunma Hhan’s succeeding to his father Giinga Das, had iMud- 
hoo Soodun, his younger brother, shared in the five ana share left 
by Gunga Das, but had obtained only what was sufficient for his 
support and maintenance; that what had been stated by the plain¬ 
tiff regardiiie: the two and half share which he pretended had been 
given to Mudhoo Soodun was entirely incorrect, for ilnt Juiima 
Bhan had given that share (which he had purcha«ed with his own 
means) not to Mudhoo Soudiiii, but to Mudhoo Soodun's son, his 
nephew, Nidhur Das, whom he had always treated as his own 
child; that on the death of Nidhur Das, that share had devolved 
on the eldest of his three sons, Pui tali Naraviin, and at his death, on 
his eldest son Jye Narayun; while the brothers of Piirtao Narayun 
and of Jye Narayun never received more than the necessaries of 
maintenance. That when Lai Biharee Chowdree. son of Jnnma 
Bhan died, the said Jumna Bhan divided his property between 
the sons of Lai Biharee, viz. Huree Kishen, Huree Narayun, and 
the plaintiff, according to the usual practice of their family, leaving 
to Huree Kishen (the eldest hf the three brothers, and the defen¬ 
dant’s father) the proprietorship of the zemiiidaree; that on his 
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fieath, Huree Kishen having got an official grant of the estate, a^d 
having bought besides, with his own money, a one and half ana 
share in the talouks of Sahu idund, &c., supported the three bro< 
thers, and on bis death he left all his property to him (the defen¬ 
dant), who from that period to the date oY the action being«nsti> 
tuted against him, including in ail thirty-six years, had held it 
without participation with or opposition from any one.' That when 
in the year 1174, Umlee, the plaintiff left the house in which 
they had before lived together, he compounded for the sum of 
one hundred rupees for his yearly support at an estimate fixed by 
an umpire, to whom they had referred the case, on a consideration 
of the custom established in the family^and had given a written 
acknowledgment of his consent to the sum fixed: that the plain- 
tifl's own statement even proved his having received this mainte¬ 
nance from the defendant’s father. That although it was true that 
the plaintiff had brought an action against the defendant’s father 
in the Zillah Court of Midnapore in the year 1179, Umlee, still he 
had recovered ail' that he had sued for, namely, what remained 
unpaid of the maintenance settled for his support, which was 
awarded to him by a decree of that Court, and the business was 
concluded by both parties coming to an agreement and executing 
an acknowledgment to that effect. That with regard to the 
suit brought in the Burdwan Court, (alleged by the plaintiff not 
to have been carried to a decision) the truth was that the .lodge of 
Burdwan adverting to the decision already given in the Midnapore 
Court, and the insufficiency of the proofs adduced to establish 
the plaintiff's right, had not proceeded with the case, issuing only 
an order confirming the possession of the zemindaree to the 
defendant, and providing at the same time for the support of the 
plaintiff and of the other members of the family; and that finally, 
when the plaintiff'instituted his last suit in the year 1202, Umlee, 
the real reason of his signing the deed of release was the evident 
weakness of his claims. 

The Judge of the Zillah Court of Midnapose decided the case 
against the plaintiff on the .5th of December 1809, on the ground 
that between the period at which he had instituted his first suit in 
the year 1182, Umlee, which was never regularly proceeded in, and 
the date of his second plaint in the year 1201, of the same eera, 
when he signed a deed of release, nineteen years had elapsed) he 
having brought no other action in the interval. 

The plaintiff, Bulubh, dying, his sons Jugunnath Das and others 
brought the case by appeal into the Provincial Court of Calcutta, 
the Second and Fourth Judges of which Court, on the 28th of 
February 1816, holding that the deceased plaintiff had instituted 
his action before the twelve years fixed in the rule of limitation had 
elapsed, 'ordered the case to b? struck off the file of that Court, 
and sent back to the Zillah Judge of Midnapure to be tried de novo 
on the merit.s. 

The case was accordingly restored to its place on the Zillah file, 
when a petition was presented by a woman named Arsadee, stating 
that she was the widow of Judoo Biindun Das, the second son of 
Huree Kishen Chowdhree. 'fhat her husband’s elder brother, the 
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1824 . (Jefendant in the impending cause, succeeded his father in the 

-zemindaree, of which, with other lands, the plaintiff claimed a 

jngttnnatli third share. 1'hat the villages of Jug Soogun and others were 
**11***^^"’ **’®^“*^®*^ sul\je<“t of that claim, while in reality they had 

l>®®" bought with her* money, though in her husband's name. 
I'hat therefore she prayed that those villages might be kept distinct 
from anv portion -which might be awarded to be the plaintiHs as 
■their right. 

'Ihe decree of the Zillah Judge, dated the 13th of August 1817, 
recited, that it appeared that from the time of Gunga Das, the 
original proprietor, the landed estate had never been divided, and 
that the eldest brother hpd by family custom always succeeded to 
the estate, the rest never receiving more than might suffice for 
their maintenance; that the allegation of the original plaintiff, 
that on the death of Junroa BInn their grandfather, be and Hiiree 
Xishen and Ram Narayun had lived in a joint state, and held the 
-.property in common possession, had not been establi.^hed ; that in 
fact, Ram Narayun and the plaintiff did not seem to have had, at 
any time, any connexion with the management of the zemin¬ 
daree I'hat, on the contrary, from the case of Ukhnee Ral versus 
Umeekaree, both of the parties in which were of the same family 
as the present litigants, it was evident that it had never been the 
practice among them to divide their talooks, on which ground the 
plaintiff had been cast by the former Judge of the sillah, whose 
decision had been upheld by the Provincial Court. 

The plaintiffis claim was accordingly dismissed, and they were 
adjudged to pay all c -sis. Ihe villages of Jug Soogun, &c. being 
found not to belong to the hereifitary estate, were to remain as 
before. 

1'he plaintiffs being dissatisfied with this decision, appealed to 
-the Provincial Court, and the Acting Senior Judge deeming the 
decree of the Court below to be just and proper, affirmed it accor¬ 
dingly on the 26th of December 1820. 

Ibe appellants,'dissatisfied with this decision also, prayed for 
permission to institute a special appeal in the Sudder Dewanny 
Adawlut, which petition was granted on the 26th of May 1821. 

1'he proceedings and documents connected with the case, toge¬ 
ther with those relating to the former case, were called for and 
read on the 18th of February and 1st of March 1824. The fol¬ 
lowing questions were then put to ths Vaketls for the appellants; 
first, was the two and half ana share of the landed property which 
devolved on Nurhnr, son of Mudhoosoodun, purchased by Mud- 
boosoodurt and his elder brother Junma Bhan, or did it belong to 
the hereditary estate i 

Answer.'- It wa.-* property belonging to those two persons, by 
right of purchase; Nuhur never got any portion of the hereditary 
estate. 

Question 2d.—Since it appears that neither Mudhoosoodun nor 
his son Nurhur were ever admitted to any participation in the 
zemindaree belonging to the Chowdbree, how can the conveying 
to them a right in lands not connected with that zemindaree, 
but recently bought, establish any claim to the partition demanded 
by the appellants. * 
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Answer.—Mudlioosoodun Des did possess a right of the sitme 

hind as that claimed by our clients; but he took the two and half -- 

ana share referred to as an equivalent for it. Jegannsth 

Question 3rd.—It is mentioned in the decree of the Ziilah Judge, J"an*hel^ 
that besides Jumna Blian and Mudhoosoedun Das, Ounga Das 5 «b. 
had two or three other sons, what were their names ? 

Answer—There were only these two sons of Ounga Das« 

Q(ie.<tion 4th.—If there was no other brother except these twe^ 
how did Mudhoosooduo come to be contented with a two and 
half ana share, when he had a right to a three ana, fifteen gunda. 
share, or one moiety of the whole property ? 

Answer.—He accepted it on a compromise, being willing to 
avoid the expences and trouble of litigation. 

Question 5th.—Were sixty-four beegas, more or less, ever set 
aside fur the maintenance of lirnj Bulnbh Das, the father of your 
clients; and are these lauds appropriated to yout clients now or 
not? 

Answer.—There neither was nor is any exclusive provision of 
the kind. 

This examination being concluded, it appeard to the Court 
(present C. Smith, Second Judge), first, tnat the former case 
which had been cited was not a parallel one to the one under 
consideration, and afforded no precedent fur the decision of it; 
secondly, that time had involved the facts regarding the cuaIohi 
which obtained in the family previously to the time of Gunga Das 
in great obscurity ; although, as far as could be ascertained, there 
was no sufficient evidence of the estate having bean subjected to 
division; thirdly,that after the«death of Gunga Das,certainly no 
such division was made, .Vludhoosuodun Das, younger brother to 
Jiinma Bhan having obtained no share in the original zeinin- 
daree, but only part of some property which was in no t^ay con¬ 
nected with it-; his son, Nurbur, as well as Ram Narayun, 
second brother to Huree Kishen, who never pretended to have a 
right to such, and Bruj Buiubh Das, wit^ Judhoo Bundun, 
younger brother of the respondent, being all equally excluded ; 
fourthly, that the evidence of Jye Narayuu and the other three 
witnesses was contradictory, and notcorroborative of the appellants 
claims; fifthly, that the action instituted by Bruj Buiubh Das, 
father of the appellants, in the year 1*201, C/m/ee, was not entered 
by him inybrmd pauperis; that although, the cause of his with¬ 
drawing that action was bis inability to pay the fees required by 
regniution 38, 1795, he was not authorized by the .3d clause of 
the 10th section of that regulation to enter his suit again in 
fovmA pauperis, but only on the payment of the prescribed fees, 
that therefore the present appeal was inadmissible ; sixthly, that 
it appeared that before the date of the action on which the pre¬ 
sent appeal was grounded (‘20th of August 1807), Bruj Buiubh Das 
had sued three successive times, first in the year, 1179, Umlee, 
secondly, in the year 1182, and thirdly, in the year 1201; twenty- 
two years having thus elapsed between the first and third suite, 
and more than that from the date of the transactions which gave 
rise to-them; that, in consequence, the third of these suits 
should, in conformity with the 14th section of regulation 3, 1793^ 
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1824. have been dismissed, even had it not been contrary to the pro- 

-- vbions contained in the 38th regulation of 1795, already referred 

jngunniith to ; seventhly, that although it did not appear that the present 
" Ru* hoo-came within the operation of regulation 10, 1800, \et it 
niiih Dw.** evidently could nut be a;Hected by the rules contained in regula¬ 
tion ll, 1793, because this last mentioned regulation came into 
effe«'t from the Ist of July 1794, while Rughoonatb L)as, the 
respondent, had sole and undivided possession of the contested 
zemindaree for twenty years before that peiiod ; that should 
the respondent die without a will, his property might come with¬ 
in the uperaiioii of the said regulation, but not so as to benetit 
the appellants, since it would only entit'e the younger sous of the 
respondent to a participation with their elder brother. 

'Ihe decree of the Provincial Court dated the 26tb of December 
1820, was accordingly afKrnied, provision for the afipellant's main¬ 
tenance being at the same time declared to be incumbent on the 
respondent, and leave granted to the appellants, in case of any 
detii-iency of such maintenance, to sue for its being secured to 
them. 
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ZEEBOONISA and others, Apj-ellants, 
versus 

PUilSUiN RAI and others, Piespondents. 

t 

THIS was an action brought by the presents respondei-ts in 
the City Court of Patna, on the 30th of July 1810, against 
Ghnoldiii Niijf (of whom Bhuttun, one of the present appellants, 
was heir) and others, to obtain posses^ion of 58 beegas, 10 biswas 
of land situate in the Mouza of Jngdulub, Pergiinna Kusmeer, in 
the Sariin district, the yearly produce of which was estimated at 
117 rupees, and to procure the reversal of a decree which had been 
issued according to regulation 49, 1793, on the 16th of January 
1806, in the case of Ghoolam Nujf versus Pursuu Rai, involving 
the sum of 746 rupees, 8 anas, 3 pie, the whole amount of the 
suit being laid at 1,565 rupees, 8 anas, 3 pie. 

The statement of the plaintiffs set forth, that the mon/a of 
Jugdiilub, eontaiiiing four villages, was an estate on the south 
bank of the Gauges, the boundaries of which were defined in an 
accompanying plan: that that estate was the property of their 
(the plaintifTs) grandfather; its yearly payment to the Collector’s 
office at Martin being 2,27 4 rupees, 7 anas; that Ghoolam 
Nujf, commonly called Doma Chowdree, the defendant, plotting 
to get the estate into his own hands, by pretending it to have been 
land left dry by some deflection in the course of the river, brought 
several actions against the plaintiffs in the Criminal Court of 
Patna for forcible seizure of the crops: that taking advantage 
of an opportunity at which the plaintiffs being unable to procure 
Viail for their personal appearance, were put in jail, he had esta¬ 
blished himself on the place* in the mouth of Ckeyt 1211, Fuslee\ 
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that subsequently in 1212 Fuslee, Jugunnath Singh, Tehsildar 1824. 
of Dinapure, in pursuance of an order from the Collector of - 
Behdi', ttmk the whole under the management of Government, covered by 
But that eventually by his, the Collector's permission, the 
defendant and other proprietors of Fureedoonpoor and Daood- 
pour, were admitted to a participation in the lands, as they 
happened to be contiguous to iheir respective estates. That 
Ohoolam Niijf sued the plaintiff for 1,000 rupees, as the 
yearly rent of 486 beegas for the year 1209 Fuslee^ on the 
ground of their belonging to the properties of Uanapoor Shuhzad- 
poor, under the provisions of regulation 49, 1793; that the 
plaintiffs also brought an action, in accordance with an order 
from the Circuit Judge, on a plea of ejectment from their rights. 

3 hat the Acting Judge of the city, in conformity with his previous 
decree given in the Criminal Court, dismissed the claim of the 
plaintiffs, and adjudged of the defendant’s claim 746 rupees, 8 
anas, 3 pie, to be paid to him, leaving it at the option of the 
plaintiffs to bring forward a claim on the specific ground of right 
to the property, without adverting to any alleged circumstances 
ofejectme’ t. That the plaintiffs then addressed a petition to the 
Board of Revenue containing a statement of the measuremeiit 
of the lands which had been adjusted by the Collector, and 
professing their inability to give any thing in liquidation of the 
revenue still demanded from them as if they were in possession of all 
they had held before, and the lands as above mentioned had never,^ 
belonged to them, but been gradually recovered from the stream. 

'I hat the Board had ordered the Collectors of Behar and Sarun to 
investigate these statetiient«, and on their being confirmed by 
such iiixestigation, had directed the portion which had been 
retained under the iiianagemeiit of Government to be returned to 
the plaintiffs with all the rents of it from the period of its occu¬ 
pation. I hat the Board had also directed the plaintiffs to sue 
the holders of the other portions. That the plaintiffs had 
according to those directions got possessiop of 408 beegas from 
the Collector. 1'hat those beegas were involved in the action 
brought by Ghonlant Nujf, and which was given in his favour as 
aforesaid on the 16th of January 1806. But that they were in fact 
part of the iiiouza of Jtigdulub, and not in any yvav connected with 
the other two, as Ghoolam Nujf had preiended. That, Jastly, 
since it had been proved that the lands in question had not been 
re<‘laimed from the river, but belonged of right to the plaintiffs, 
and as they heard that the summary decree of the 16th of January 
1806 aforesaid, having been confirmed by the Provincial Court, 
had been returned to the Court in order that it might be carried 
into efiect, thev, in conformity with the orders they had received 
from the Board of Revenue, laid their suit for that share of the 
estate which had been given to Ghoolam Nujf, amounting as it 
first stated to 58 beegas, 10 biswas of land. 

The plaintiflTs subsequently, on the 28th of June 1813, filed 
a supplemental statement, to the effect, that the measures of the 
Board of Uevenue had been approved by Government, and, in' 
consequence of that approbation, that the plaintiffs had received 
from the Collector of Sarun the«um of 6,854 rupees, 10 anas. 
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1824. the amount of the rents received from the share retained under 
--Gevemmeot management. 

Zi-eboo In reply, Ghoolam Nujf, the first defendant, stated that the 
wters**** contested lands were part of hb own property, situated in the 
Piiraun Bai of Danapoor Shuhzadpoor on the south side of the Ganges, 

and others. That Che statement of the plaintlfi' declaring that they belonged 
to tlie mouza of Jugduluh, which was in reality on the noith 
bank of the river in the district of Sarun, was a mere falsehood. 
That the practice of the City Courts regarding lands iei\ dry by the 
river had always been that they should be attached to the estate on 
the side where they had been so left. 'I'hat his (the defendant’s) 
claim to the lands now in dispute had been established by various 
decrees, as that of the Court of Patna of January 16th, 1806, and 
15th of November 18(^9, &c. and that since the right of the 
plaiiitiifs was thus evidently untenable, any claim, founded on 
that right, to the rents (which had been demanded for the period 
of five years) must of course be held to be equally unworthy of 
support- 

Dost Ali, the second defendant, stated that the disputed lands 
belonged to the mouza of Danapoor iSiuihzadpoor, and no other. 
That of that mouza one half belonged to Ghoolam Nujf, the first 
defendant, and tlie other had devolved on himself from his father. 
'I'hat he had sold one moiety of his share to Zeeboo Nisa, and had 
divided the other among various members of his own family, and 
that the plaintifiis had uo interest in them whatsoever. The third 
defendant, Zeeboo Nisa, alleged, that she had bought a fourth 
part of the mouza of Danapoor Shuhzadpoor from Dost Ali, in 
which purchase a fourth part of the contested lands are involved, 
and that she had paid the Government rent for it ever since the 
time of the sale. 

'Jhe ea^e was decided on the 28th of July 1813, in the Citr 
Court, in favour of the plaintiffs, on the ground of the report of 
the Collectors of Sarun and Behar, and the consequent restitution 
made by the Board of Revenue; of the facts of the decree of the 
16ih of January 180^, having reference only to the rents of one 
year, its not declaring any right of permanent possession, and 
the plaintiffs being the persons from whom the Government 
revenues had been received. 

Ghoolam Nujf, Dost Ali and Zeeboo Nisa being dissatisfied 
with this decision, appealed to the Provincial Court; by the Judges 
of which Court that decision was upheld on the 17th of July 
1820. 'I he same parties then entered a plea of special appeal in 
the Sudder Dewanny Adawlut, which was admitted on the 19th 
of April 1821. 

The case came to a hearing before the Second Judge (C. Smith), 
on the 6th of January 1824, when along with the papers connected 
with the cause, the proceedings in the case of Ghoolam Rusool 
and others versus the present respondents, were filed on behalf 
of the appellants. It appeared to the Court that the claim of the 
appellants should be supported, inasmuch as it seemed evident 
that they bad been proprietors of the mouza Danapoor Shuhzud' 
poor since the lands in question had been recovered from the river; 
while the estate of the respoadeots lay on the opposite shore. 
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That there were eevaral cases .in point in which the same parties t8C4. 
were coiicerned, one in which Mr. Cotebrouke, a Judge of the — 
Patna Provincial Court (on the 22nd of May 1804), decided against Z»hoo 
the plair^tiflPs, because their property lay in the Sarun district, on 
the north bank of the river, while the di&puted land was cbose to 
the south side, on which was the estate of the defendants, a foot «ud utben. 
deep nulla being all that remained between; another case, Joomar- 
pooree versus Cirdhur Lai and others, tried before the sa'me judge, 

Deceml>er 30, 1802, in which the land left dry appeared on the 
south bank of the river, the property of the defendants, while 
the Ganges, another stream, and an island belonging to the 
appellant, intervened between the lands claimed, and the eeiDinda* 
fee of the appellant, whose claim was therefore dismissed. The 
case cited by the respondents, it was observed, was not in point, 
relating, as it did, to a case of avulsion and to an island formed 
in the river, not to land gradually attached to either bank; and 
that, lastly, the proceedings of the City Court and Board of Re> 
venue could not be held binding on the Sudder. It was therefore 
ordered that the City decree and that of the Provincial Court 
should be reversed, with costs and mesne profits payable by the 
respondents. 

The opinion of the Second Judge being concurred in by the 
Officiating Judge (J. Ahmuty) on the Ut of March 1824; a final 
decision was passed accordingly (a). 


SULEEM OOLLA and others, Appellants, 
versus ^ 

DOORPUDEE DASEE, Respondent. 

THIS was an action brought by the present respondent in the 
Zillah Court of Jessore, on the 28th of September 1812, to 
recover from Bulram Das, and Gudadhur, her deceased hus¬ 
band’s brothers, and Suleem Oola and Tck Chunder, Muhajuns, a 
third share of certain landed property situated in the pergunna of 
Muhmood Shahee, the annual rent of which was stated at 501 
rupees. 

She alleged that one portion of the property claimed had 
devolved on her husband as his share of his father's property by the 
Jaw of inheritance, and that the other portion had been purchased 
by him with bis own money, and that on her husband's death she 
was legally entitled to the whole. Iliat her right had not been 
disputed by her brotbers-in-Iaw, who had persuaded her to appoint 
them her agents, and had iniquitously inserted their own names 
instead of her’s in the Collector’s books; and in their own names 
had sold half of the property to Suleem Oolla io the year 1804, 
and the other half in 1809 to Tek Chunder. 

(a) This decision is conformible to « vnriety of otliers passed io cases of 
pnied alluvial lands, and to tbe priaoipltt laid down io tbe recent eaaetineet en 
that ssbject. * 


1824. 
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J 824 . ^Siileem Oolla and Tek Chunder, the two Mahtyunif denied that 

-- the lands had ever belonged to the plaintiff’s father-in-law or 

affirminsr husband; and declared ttiem to have been purchased by Bulram 
the ZilUh and Giidadhur who had sold them, as stated in the plaint, in the 

and 1809, refspectively, by a legal sale, 
as to the Bulram and Gudadhiir in defence, alleged, that one portion of 
latter nart the property claimed belonged to the whole family by the plaintiff's 
"*'■ own showing; that the other had been bought by the plaintiff ‘’3 
husband with the proceeds of the common stock, and that therefore 
the property belonged to the brothers of the deceased, for he 
bad died childless, and h'ls widow had no claim to any thing 
beyond maintenance. 

The decree of the Zillah Judge was to the following effect; That 
it had appeared on investigat'ion that the whole of the lands 
claimed in this case had been purchased in the life time of Ram 
Chunder, father-in-law of the plaintiff: that it was held by the 
vyuvustha of the pundit, that the plaintiff should receive the third 
part of the whole as devolving on her in succession to her husband, 
brother of the other two heirs, and that therefore the deed of sale 
produced by Suleem Oolla and Tek Chund, Mahujuns, was null 
and void, as far as concerned her portion. 

Suleem Oolla and Biiggoo Chunder (who succeeded on his death 
to his father Tek Chund) being dissatisfied with this decision, 
appealed from it to the Provincial Court of Calcutta. 

'Ihe Senior and Fourth Judges of that Court, before whom the 
cause came to a hearing on the 2Tth of June 1820, differed in their 
opinions; the Fourth Judge holding that the decree of the Zillah 
Judge should be reversed; the Sehior Judge that it should be 
upheld, but leave granted to the original defendants to institute 
fresh suihi, Bulram and Gudadhur separately, and the other two 
jointly for the recovery of any rights to which they might deem 
themselves entitled. 

The .Second Judge was of opin'ion, that the order of the 
Senior Judge, affirmitig the decree of the Court below, was cor¬ 
rect and proper; but that the sub»idiary order,declaratory of the 
appellants competency to institute a new action, should not be 
maintained. Under these circumstances he recorded a final order, 
affirming the Zillah Judge's decree, and dismissing the appeal 
with \:osts. 

'! he parties, on this, petitioned for the admission of a special 
appeal to the Sudder Dewanny Adawlnt, which was admitted. 

The decree of the Second Judge (C. Smitli), dated January 2nth 
1824, recited, that he coincided in all points with the view i>f the 
case taken by the Zillah Judge. That if the practice of the Courts 
had admitted of it, the case was of a nature to have been settled 
definitively by one Judge: but that the First, Second, and Fourth 
Judges of the Provincial Court had all differed in various particu¬ 
lars ; that, therefore, the Second Judge, who had expressed his 
opinion last, should have sent'his judgment to be confirmed by a 
Fouith, and that, without such confirmation, the final de'Tee by 
that Court must I'-e held to be informal and insufficient That for 
these reasons his opinion was.^that tlie decree of the Second Judge 
of tne Provincial Court should be reversed as irregular, and that of 
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Zillah Judge affirmed as being conformable to the law applica¬ 
ble to the case. « 

The cause came next to a hearing before the Officiating Judge 
(J. Ahmuty), on the 9th of March 1824, when the above j udgment 
was cotitinued in all respects, and a decref passed in favour of the 
respondent with costs. * 


XJZEEZOO NlSA, (Pauper,) Appellant, 1824 . 

versus ..-.. 

CULUB ALT KHAN, and others, Respondents. March 25 th 

THIS was an action brought by the present appellant, in the On clnim 
City Court of Patna on the 9th of April 1814, against the present cert.iin 
respondents and Moozuffnr Hoosein Khan, commonly called 
Mooiiummud Hoor, to obtain possession of eight out of sixteen ordoivl-r, 
shares which had belonged to her husband Ahmud Aii Khan, there heing 
(deceased), of Seidpoor Bursa, Salihpoor, and other foA/iiro; oiher 
mouzas, situated in the pergunna of Phoolwaree; the annual c*jnrt\vui 
pr duce of which was valued at 2.500 rupees, with 467 rupees „ward 
of the rents for the years 1219, and 1220 Fuslee. nos-tcssion 

The plaintiff stated, that her husband had given the abovemen- them to 
tinned sixteen shares, in common with others who had respectively jf 
given their portions of the tnouzas Seidpoor Bursa, &c. in lease eLeed 
from 1213 to 1022, F. S., to a person commonly styled Moohum- in vslue 
mud Hoor; that that person had remained in possession of these her proper 
lands till 1215, F. S., paying annually 75 rupees to ^eyd 
Khan, who had a something more than a two ana share in one of proponion- 
the moiizas aforesaid; 53 rupees to tlie plaintiff (being the sum »tr to the 
allowed for her maintenance by her husband); and transmitting r^uik and 
the rest to her husband, then residing at Lucknow; that 
All Khan, the defendant, got the land from the beginning of the la”' 
year 1215, F. S., and cotitinued tiie above payments till 1218, although' * 
when tlie plaintiff's husband died. That the sixteen shares which no dceii of 
had belonged to him did not amount in value to the dower settled 'forih"*^ 
on her, and Mussnmmaut Mukhoo, the other wife of her husband; coiniug.' 
that, therefore, she had a right to eight of the above shares, as 
had the said Mukhoo to the remaining eight; that she possessed a 
document, given over to her for her satisfaction by her husband 
during bis life time, made out by his father, and proving him to 
•have been proprietor of the land; that Ciiliib Ali Khan had in 
1219. F. S , sent her (the plaintiff) only 33 rupees, and, conspir¬ 
ing with Mukhoo, her husband’s other wife, had kept her out of 
her right, and retained the land in his own hands, having never 
since sent her more than 33 rupees per annum, that she made 
her claim, therefore, on the ground of her right to dower 

The defendant, Culub Ali Khan replied, that it was true that the 
lease granted to Moohummud Hoor was for the space of only nine 
years; but that two years after the ddte of the lease, he had givea 

VOL. Ill. X T 
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1824 . over the land to him, (the defendant,) receiving from him 401 

-,rupees, iti lieu of the profits fur the remaining terra. And that in 

Uxeezoo 1218, F. S., Ahraiid Aii, husband of the plaintiff, had granted hie 
Nisa, V. sixteen shares to' him and his heirs on a perpetual lease at an 
Kila***Ru*d ri^pees, 8 anas; that he had directed him, the 

01 ^'. deftndant, to distribute that rent in the following proportions; 

first, 100 rupees to Fuqeer Ali and Uulad Ali; secondly, 63 rupees 
to the plaintiff, his first wife, and the residue to Fizzntoo Nisa 
and Saeedoo Nisa his second and third wives, and Quraroo Nisa 
his daughter, that he had uniformly conformed to these direc> 
tions, beyond the sum appointed iu which the plaintiff bad no 
claim on the lands whatsoever. 

Fizuioo Nisa, uctas Mukhoo, another of the defendants, stated 
that she knew that her husband had, in the month of Moohurrum 
1226, Hijree, executed a lease as stated by the first defendant, and 
containing the conditions detailed by him. 'I'hat according to 
those conditions the plaintiff had annually received 63 rupees, and 
Fuqeer Aii and Uolad Ali 100 rupees, as fixed by her husband 
and assented to in an agreement signed by herself, Saeedoo Nisa 
his third wife, and Qumroo Nisa his daughter; the heirs of Saeed 
Aii Khan, deceased, 77 rupees: and themselves, that is, herself (the 
third wife) and daughter aforesaid, the remainder; and that the 
right of the plaintiff' in the land was confined to the allowance 
fixed at the above rate. 

The defendant, Moozuffur Hoosein, commonly called Moohum- 
mud Hoor, confirmed the account given of the transaction by the 
above parties, stating him to have made o\er the laud to Culuh 
Ali Khan on the receipt of 401 urupees, and he disclaimed any 
subsequent connection with the affair. 

The decree of the Hegister of the Court, bearing date the 
22ud bf September 1815, set forth, that the tenour of the 
case and evidence produced on the side of the plaintiff, shewed 
the deed of perpetual lease, produced by the defendant, 
1 ulub Ali Khan,^ to be informal and contrary to custom; 
that only one of the witnesses who had signed it seemed 
worthy of credit, one of them, for instance, Imatnoo Deen Khan, 
having professed that he had been called by Ahmud Ali, a man 
whom he had never seen till that day, to make out and affix his 
seal to the document in question. 1 hat sufficient evidence also 
haH not been adduced to substantiate the fact of the relationship 
which had been pretended between Ahmud Ali and the women 
Saeedoo Nisa and Qumroo Nisa, and that the plaintiff’s claim 
therefore should be adjudged in her favour. 

The defendants, Culnb Ali and Fizzutoo Nisa, commonly 
called iVlukhoo, dissatisfied with this decision, appealed to the 
Provincial Court of Patna. 

Saeedoo Nisa and Qumroo Nisa filed a petition complaining 
of their claim of relationship having been disallowed in the City 
Court, although confirmed by the statements of the two first 
defendants in that Court, and the testimony of the witnesses, 
Futihoolla Khan and others, and praying for further investigation 
of that claim. Fuqeer Ali and Uolad Ali, also presented.a 
petition, setting forth that they had oondititionaUy purchased 
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four out of the sixteen shares possessed by Ahmud Ali, for 975 
rupees; that they had received from Cuiub Ali annually 91 rupeesf 
7 anas, in lieu of the sum of 100 rupees, which was their due; 
that they were aware that in case of the decree of the City Court 
being affirmed or rescinded, still their interest in the land Height 
not be aiiected; but they had deemed it adiisable tu give such 
a notice to the Court of their connection with the case. 

1'he decree of the Senior Judge of the Court, dated* March, 
the 16th, and of the Officiating Judge, dated April the 8tb,. 
1819, recited, that the deed of perpetual lease said to have been 
granted by Ahmud Ali to Cuiub Ali was authenticated both 
by the evidence of witnesses and the contents of the tumleek namay 
or deed of conveyance, made out in the. name of Uzeezoo Nisa, the. 
respondent, and others, by the said Ahmud Ali Khan. 1 hat the 
dower which had been claimed by the respondent had not been 
proved to be due. That as the women Saeedoo Nisa and 
Qumcoo Nisa were, whatever the fact might be as to the validity 
of their pleas of relationship, actually in enjovmeut of part of the 
sum claimed, the suit deserved to he dismissed on the face of it,, 
since it was brought only against Cuiub All and Fizzutoo Nisa. 
That did the respondent think the disposal of the property made 
in the tumleek nama to be illegal it was in her option to bring 
an action on tliat specitic ground against all four in actual 
possession; and that on these grounds the decree of the Register of 
the City Court of Patna should be reversed. The respondent 
entered a plea of special appeal in the Sudder Dewaiiny Adawlut, 
which was admitted on the 5th of May 1821. The case came 
on before the Second Judge <fC. Smith) on the 7th, 13th, and 
19th of January 1824, «ho gave judgment to the following ettc't: 
that the deed of perpetual lease which had been adduced Ji)edriug 
date the 11th of Mooliurrum, 1226, A. H., corresponding to the 
1st of Phagoon 1218, F. S., and the 9th of February 1811, could 
not be held valid. For there seemed to be no siibst-dotiai reason 
for its having been granted, nor any apparent heneht to be derived 
from it; and it could not be imagined that without the prospect of 
some advantage, whether of security or pro6t, any one would 
divest himself and his family for ever of all his possessions; that 
the evidence of almost all the witnesses who had appeared on the 
side of the respondents to prove that deed, as well as of ihei 
greater part of those whose signatures were affixed to it, was liable 
to suspicion, from many of them being bound to Cuiub Ali by the 
ties of relationship, or dependance; from others, as Imamoo Deen 
and Muhdee Ali Khan having never seen Ahmud Ali till the day 
when the instrument professes to have been executed; and from 
others, as Yoosuf Ali, elder brother of the said Muhdee Ali, being 
attached to the first respondent by friendship and community 
of religious opinions; that the said deed being thus undeserv* 
ing of credit, the other two documents, the one providing for 
the disposition of the pretended unalterable rent, and the 
other relating to a conditional sale of four out of the sixteen 
tbares, arising, as they did, from an assumption of the validity 
of that dee^i could not be upheld. That no claim therefora 
could.,, be advanced on the ground any or all of these threni 
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deeds; that it appeared also that the statements of Saeedoo Nis* 
add Qiimroo Nisa that they were the wife and daughter of the 
deceased Ahmiid Ali had not been confirmed: for there was 
strong circumstantial evidence to prove that the former was- an 
obscure woman of Bengal, and had never been married, as she 
pretended ; and her daughter's claim to a share of the inheritance 
must of course be he-id void in consequence; so that there were 
only two'heirs to Ahmud Ah's property, the appellant and Fizzutoo 
Nisa. These possessed rights of two distinct kinds, one founded 
on their dower as wives, and the other, the general one of inheri** 
tance. With regard to the first, the appellant was entitled to a 
sum for her dower, pioportionate to her rank in life (and it was 
matter of ni turiety that the dovver of women in opulent circum- 
stance-i in Behar was never less than 40,000 rupees) although 
the deed executed in her favour could not be found. And to 
this, in the present case, even had (he above sum nut exceeded- 
the value of the eight shares, half of all the property left by Ahmud 
Ali, the appellant's claim as an heir was to be snperadded : that 
on these grounds she iimst be considered as the legal proprietor 
of these eight shares, and as being free to dispose of them at will 
from the exfu'ratioii of the lease (in 1'2'22, K. S.) made in 
F. S. by Ahmud Ali t) Muuhummud lluor, and in 1215. F. S. 
transferred by the latter to Culul> Ali; and that, therefoie, the 
decree of the Provincial Court of Patna should be reveised, and 
that of the Citv Couit upheld. 

The case came on a second lime before the Officiating Judge 
(J. Ahmiitv) on the 8th of March, 1824. His decree recited, 
that the deed of perpetual lease blaring date the Hth, and ihe 
tumleek 7tnma of the 18th Moohurrnm, 1226, Hijree. appeared to 
be placed beyond doubt by the attestations of ali the witnesses; 
the former document more especially by the evidence of two 
persons, Yoosnf Ali and Mnhdee All. 'J'hat as to the latter, 
altlioi'gh the testimony of Imnmoo Deen was open to suspi* ion, 
on the ground of that person having not even seen Ahmud Ali 
till the date of the instrument, still that suspicion could not afliec t 
the credit due to the other witnesses who had signed it. 1‘hat it 
should be observed, th.it all of the three respondents, Fiz/ntoo 
Nisa, Saeedoo Nisa, and Qumrou Nisa, had admitted the validity 
nf these documents; that such a perpetual lease was not contrary 
to any regulation of Government, as the decree of the City Court 
of Patna implied; that with regard to the plea of the appellant, 
that the eight shares in question were included in her dower, no 
mention had been made of the amount of that dower at all, except 
incidentally in the appellant's reply to the plea of the present 
respotidonts, a mention not sufiicient to establish the point; and 
that on these grounds the decree of the Provincial Court of Patna 
should be affirmed. 

'J'he case was brought to a final hearing on the 25th of March 
1824, before the Third Judge of (he Court (J. Shakespear), when 
it appearing to him that the appellant had a right to her proper or 
propurt'ionate dower; that her hu.sband had left no property 
or effects of any kind, exceyt the sixteen shares in the mou/aa 
detailed in the plaint; and that ihe right of the first respondent to 
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these tnnuzas on a perpetual lease, with the authenticitv of this • l®24'. 
tw(i duciiments. the tumleek nnma, and deed of conditional sile ' 
t.) Fiiqeer Ali and Uolad Ali, hid not been supported by sufficient 
evidence; it was ordered that the decision of the Provincial Court Cuiy’i, ah. 
should be reversed, that of the City Coi/rt affirmed, and that the Kflno anil- 
appellant should obtain possession of the eight shares claimed mhcrs. 
by her. 


BHUGWUNT SING (Pauper), Appellant, 1824. 

versus -- 

THE COLLECTOR OF GORUCKPORE, GOPAL BOKSH, MarchsOth. 
and RAJAH OBHEY SINGH, Respoivdents. 

THIS was an action brought by the appellant, in formd pauperis. Public sale 
against the Collector, on the 30tli of April 1814, in the Zillah 
Court, to invalidate the public sale of talookShunkerpoor, pergunna 
Amarcb. 'I he annual was staled at 2.378 rupees. The landss^t 

pldintitf, after premising that the talook was his ancestral property, on 
alleged, that by reason of the heaviness of the assessment, and 
a fall of hail in the year 1218, F. S., he incurred a balance of three 01 * 111 ” 
hundred and sixty rupees ; and that being pla<^-ed under the charge tended sals- 
of the peons who served him with the demand, he went home and'y**® not 
raised the money, but received intelligence of his estate having 
been brought to sale, as he was on the road to Goruckpore in 
company with the peons, knd no attention was paid to his 
subsequent remonstrances; that he grounded the present suit on the 
Collector not having withdrawn the peons from his jjprson, nor 
fixed up any notice at his house, as required by the regulations, 
and also, on the fact that the property (which he estimated at 
20,QUO rupees), was sold for the inadequate sum of 310 rupees, 
and purchased by one Gopal Buksh, a relivtion of the pergunna 
Canoongoe. The Collector answered, that the plaiutifi' having 
entered into an engagement for the public revenue from the year 
12 If), to the end of 1219, F. S., his talook was disposed of l>y pub¬ 
lic sale on account of arrears incurred in 1218, F, S., on the 1st of 
October 1811, pursuant to notices issued on the 11th of July 
preceding; that the purchaser Gopal Buksh was proprietor of 
several other estates, and that the sale was accordingly appro) ed 
of by his superiors; lastly, that, as the plaintiff did not ofi'er any 
objection during the period of more than two months which elapsed 
between the notice and the sale, he was not now entitled to 
any attention, it was replied by the plaintiff', that he never hud 
any knowledge of the notice having been issued, and that it had 
certainly never been affixed as usual at the door of his residence; 
that the Collector should produce his receipt if the notice had 
been actually served; that it was the practice to withdraw all 
process against the person when the estate of a proprietor was put 
up for sale, while, in the present instance, a peon had charge 
of him for the purpose of realizing the balance till his arrival 
at the office; that Gopal Buksh was brother to the public Canoongoe, 
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1824. (Cheytun Buksli) and that the eale was effected by the collusion of 

- tlicf Collector's officers. The Collector rejoined, that three notices 

fihiigwunt Qf wQfQ issued at the Sudder station and in the interior, and 
Tiltfcoiltfc* ^ receipt was not required by the regulations, 
tor of Go*- On |he 27th of August 1817, the Zillah Judge dismissed tha 
riickpore, plaintiff's claim, as he acknowledged the arrear, and as his 
Buksb and against the sale in other respects were not considered 

Rajaii' ” valid under the regulations. Costs were directed to be levied by 
Oiihey the sale of any property of the piaiutifif which might be hereafter 
Siogln forthcoming. 

On appeal to the Benares Provincial Court, Gopal Buksh, and' 
Rajah Ubhey Singh {,io whom the former had sold his interest) 
having been admitted as respondents, gave in an answer defending 
the legality of the sale on the same grounds as those urged by the 
Collector. 

Oil the 21st of February 1820, the Fourth Judge affirmed the 
decree of the Ziliah Court: and a petition for a special appeal 
having been preferred to this Court, the Chief and Fourth Judges 
(W. Leycester and W. Durin) before whom the cause first came to a 
hearing, recorded their concurrent opinion that the decision of it 
depended upon the question as to whether any notice had been set 
up within the precincts of the estate as required by section 5, 
regulation 26, 1803. The depositions of three witnesses, adduced 
on behalf of the respondents to establish this point, were therefore 
•erdered to be taken by the Zillah Judge, and a requisition was 
addressed to the Provincial Court for a missing stutenieiit, which 
had been given in by the Collector, as.sertiiig that a notice had been 
fixed up on the door of the defaultei’^ house, or. In case of that 
paper being lost, for the documents in the Collector's office on 
which it Wits grounded. The Second Judge (C. Smith), who next 
took up this case (on the iOth of February 1824), agreed in 
considering that it came under the above regulation, which he 
noticed had been his reason for recording, on the 12th of August 
1820, that a special appeal should be admitted. Mr Smith was of 
opinion that the Collector’s pleadings in the Zillah and Provincial 
Court were tantamount to an acknowledgment that no notice was 
served at the appellant’s house, as the former had avoided giving a 
direct answer to the plaiutifif’s express denial; and when called 
Upon by him to produce his receipt for the noti<;e, again evaded 
the question iti the following words, “ previous to sale a public 
notice was fixed up at the Ziliah Court-house, at the office of the 
Collector, and at that of the pergunna tehsildur, and'ilie three 
notices were accordingly issued when the plaintiff’s estate was 
sold;” plainly shewing that he was not in the habit of sending 
a notice to the spot, and had not done so in the present instance ; 
and as his answer in the Provincial Court was to nearly the same 
purport, neither that paper nor the rejoinder containing any 
mention of a notice having been sent to mouza Shunkerpoor. 

It further appearing, that the Acting Collector, when called upon 
afterwards by that Court, declined rurnishing a full account, 
stating that it had already been done, from which it was evident 
that no fourth notice had then been recorded, as Issued, on the 
ncoids of his office, nor oven thought of; no credit was attached 
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to the subsequent statement,'that a fourth notice had been affixed iB24. 
at the plaintiff’s house. I'here was reason to believe that Rfijah ■ 

Obhey Singh, on learning the grounds on which a special appeal niingwant 
was admitted, had induced four of his cultivators by undue 
means, to attend at the tehsildar's offide, and relate a made up tor*of 0^ 
story of a notice having been fixed up at the plaintifTs door, mckpore, 
and of his having given a receipt, as three of them, when Gopal 
afterwards examined on oath by the Zillah Judge, utterly denied 
all knowledge of any such notice, and stated that they told the Q^hef 
above story at the tehsildar’s under intimidation, and by the Singk. 
Rajah's orders; and the above conclusion was corroborated by 
the joint answer of Obhey Singh and the other defendant in 
the Provincial Court, which maintained that the regulations' did 
•not direct any notice to be served at a defaulter’s house. In 
fine, the Second Judge pronounced the case to be one of 
extreme hardship on the plaintiff, caused by the negligence of an 
officer of Government, as it was obvious that the estate had 
been undersold, and the purchaser, Gopal Buksli, had virtually 
acknowledged his being a relation of the Canoongoe, by his 
studied silence on that point, and yet the Collector had transmitted 
a report to the Board, in which this person was simply styled 
a landholder, instead of being designated as belonging to the 
Canoongoe's family. Had the real state of the fact been repre¬ 
sented to the Board (the Second Judge observed) they would 
have undoubtedly disallowed the sale. He therefore strongly* 
urged the propriety of reversing the decrees of the lower Courts, 
and annulling the sale as illegal under the regulation before 
mentioned. The Officiating Judge (J. Ahmuty) finding on an 
attentive consideration of regulation II, 1822 (a), that none of its 
provisions affected the present case, concurred in# the above 
opinion. It was therefore ordered that the plaintiff should be 
reinstated in his estate on payment of the original arrear, and costs 
of suit were made payable by Government; Gopal Biiksh and 
Rajah Obhey Singh being adjudged to pdy their own expences, 
and the plaintiff' being left at liberty to sue them for mesne 
pruHts. 

fol The third clause of section 7, rcfriilatioa 11, 1822, requires that notice of 
an intended sale shall be sent by a single peon, to be published on the estate or 
ill the muotussil in the uiauner therein pointed out, and the 4lb clause goes 
on to state, that '* No sale shall he liable to be annulled on the ground of any 
insuflSciency of the notice given, provided it be iotufactorilp proved that the 
copy of the notice required to be seal to the Court for publication was received 
by the Jiidire, or other peraoii in charge of the Adawliit, for a (leriod of thirty 
d<i)'8 prior to the date of Rale; and protided there be tufficient ertdence that the 
notice directed to he tent into the moo/itssil was received by the parties, or by 
any manager or agent on their part, or was published at a public Ciitchery after 
the manner provided, on a date prior to Uiat on which the sale may have 
taken place, by not less than twenty days; or provided it be satisfactorily 
proved by other cireiiuisiances, or there be sufficient ground to presume that the 
defaulter was fully aware of the demand being outstanding against the mebal, 
and of the intended sale, for a like period before the day of sale." In the present 
instance, the required formality was not observed, nor was there reason to 
auppuse that the defaulter was aware of the deoiand fur the prescribed period. 
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1824. 


April Ath. 


BHUGGO SING, Appellant^ 

versus 

DOONDA SING, Respondent, 


Claim to 
recover a 
debt on 
bond re¬ 
jected, it 
appearing 
that the 
stamped 
paper on 
which the 
bond was 
executed 
in the year 
1813, was 
of the kind 
prescribed 
for use by 
regulation 
6, 1797, 

which had 
been alter¬ 
ed hr order 
of the 
Board of 
Kercnne, 
in 1801 . 


TH^ respondent brought this suit against the present appellant 
on the 22d of March 1819, in the City Court of Patna, for the 
recovery of 2,000 rupees principal, and 1,325 rupees interest, at 
the rate of twelve per cent per annum, the whole amounting to 
3,325 rupees. It was stated in the plaint, that Baboo Boghooree 
Sing divided his entire property into sixteen parts, and gave eleven 
of them to the plaiiitiif and live to the defendant; that some time 
after this transaction the said Baboo, and subsequently his wife, 
died; that on this the plaintiff borrowed the sum of 6,400 rupees 
to perform for the deceased the usual exeqniai ceremonies; and 
that the defendant having balanced the account of expences for 
the above ceremonies, and not having money to pay his share, 
executed a bond engaging to pay the plaintiff with interest the sum 
of 2,000 rupees, as his proportion of the charge. 

I'he reply of the defendant contradicted generally the above 
statement, and proceeded to deny the expenditure of the above- 
mentioned sum (d,400 rupees) fur the exequial ceremonies of 
Bughooree Sing and his wife; also the executing of a bond in 
favour the plaintiff; the making out any accounts whatever with 
him, and, in short, every thing stated in the plaint 

On the nth of Niivember 1819, the Acting .lodge recorded his 
opinion, that from the testimony of the four witnesses to the bond, 
especially that of the actual drawet up of it, no doubt could be 


entertained us to its having been the voliintarv act and deed of the 
defendant,, and that his denial of its authenticity was not worthy of 
consideration. Looking therefore on the defendant us debtor to 
the pluintilf in the amount specified in the bond, with the intere>t 
thereon, it was ordered that the sum of 3,325 rupees principal 
and interest, together with costs, should be paid by the defen¬ 
dant. 


The defendant appealed from this decision to the Court of 
Appeal at Patna, and on the 29th of November 1^20, thit Court 
alhrmed the decree, dismissed the appeal, and rendered the 
appelkiiit liable for the whole co.sts of suit. 

The appellant then petitioned fur a special appeal to the 
Siidder Dewanny Adawlut, which was admitted, the bond on which 
the debt was claimed appearing to have been drawn up on paper 
not bearing the prescribed stamp. A memorandum to the fol¬ 
lowing effect, with the signature of the Superindendant of ."tamps 
was filed by the appellant, Papers were stamped at the two 
upper corners from the commencement of the stamp office bearing 
the 9th of June 1797, one thousand seven hundred and ninety 
seven " 

“ Papers stamped in the middle of the pa!"er above and below, 
insteid of at the tw<, upper corners previously in practice, ordered 
by the Board of Revenue on the 22d of September 1801, one 
thousand eight hundred and one." I'he respondent insisted on 
the authenticity and validity of the bond. The stamped paper wae 
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fMtrcbased, he stated, lonip before the bond was Executed, and indo'* 
pendentiy altogether of the written instrument, there existed ofal 
evidence to prove the debt. I'hat such evidence might be received 
pn failure of documentary proof he contended was indubitable and 
had been established by the Court of Sudder Dewanny Adawlut on 
a reference from the Acting Judge of Zillab Cawnpore. A copy 
of this document he filed and it was in the following terms; 

- A shroff residing at Cawnpore, who had a regularly constituted 
agent settled at Lucknow, having been formerly in the habit of 
executing koondeeu on plain paper when the amount was receivable 
at that place, where of course no stamps were used, now refuses to 
satisfy the demands made upon him by individuals who have paid 
for such Inlls, on account of their not being drawn up as requied 
by section 11, regulation 1, 1814, on paper bearing the prescribed 
stamp. 

The agent, it must be observed, has long since absconded from 
Lucknow, although the principal is still at Cawnpore. 

Should the amount received by the latter, in-exchange for Aoon- 
dees on the former, prove to be irrecoverable, on the plea above 
noticed, the injury sustained will be very extensively fblti 

Although, under a rigid construction of the.regulation, a suit 
resting on a document of the description in question seems to be 
inadmissible, yet, as the case appears to be attended with a circum¬ 
stance sufficient to form an exception from the rule, that of the 
amount being receivable in a foreign country, and as the rejection 
of the applications that have been made would be productive of 
considerable hardship, I consider it proper, before proceeding any 
further, to submit the questi&n for the consideration of the Su¬ 
perior Coiiit. 

The reply Was as follows : • 

1 be case submitted tty you appears to be, that A'., a shrofTat’ 
Cawnpore, draws bills on unstamped paper on B., his agent 
or correspondent at Lucknow, and B. having absconded, A. 
refuses to satisfy the holders of the bills, plbading that the bills, 
as not being drawn on paper having the stamp required by regula¬ 
tion 1, 1814, are of no avail. 

The Court observe, that the drawee not being forthcoming, the 
holder of bills has his remedy in virtue of them, as a matter of course 
against the drawer, supposing them duly stamped. But theP bills 
in question being on plain paper, there seems no mode of avoiding 
the penalty of the stamp regulation, except by procuring a stamp 
to be affixed to them by payment of ten times the duty, under 
the provisions of the 9th section of the regulation quoted, sup¬ 
posing sixty days not to have elapsed since the date of the bills. 
The penalty, however, of the stamp regulation, in the case of a 
bill being drawn on unstamped paper, and no stamp being any 
longer procurable to it, is no more than this, namely, that 
the bill on plain paper cannot be admitted in evidence by the Civil 
Courts. But the transaction between the parties is not invalidated 
or affected; and if other proof can be brought by the bill holder 
to the fact of the shroff having received the consideration for iti 
the amount is still recoverable, likq any other debt. It is clears 
however, that the hill being no longer evidence, the proof of.thA 
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transartion is rendered more difficult, and in some cases perhaps 
- infprdc'ticdlile. 

Ill the cases to which you allude, the parties who hold the bills 
mll^t take the coiisequeuce of their want of caution, or of their 
miiiiicaiice at evasion of the stamp duty, in not having seen that 
the proper stamp was used, according as either shall appear 
imputable. 

Ihe circumstance mentioned in the last paragraph of your 
letter dues not appear material; inasmuch as bills drawn at Cawn> 
pore on Lucknow cannot be considered exclusively payable at the 
lutter p'ace, for supposing tiiem dishonoured at Lucknow, there 
always remains the hnal recourse against the drawer at Cawnpore. 
And no reason appears why the stamp should not be used on such 
bills. Though the stamp might be useless at Lucknow, it would 
not be so at ('awnpore, where the bills are always liable to be 
returned ; and where the regulation requires that bills should not 
be « ritteii except on stamps. 

If there was premeditated fraud in these cases on the part of 
the .shrotf who drew the bills on plain paper, it may be a matter of 
regret that the regulation prescribes no Hue or pecuniary penalty 
for his evasion of the stamp duty, and that the only penalty, 
viz. the loss of the bill as evidence, (alls not on him, but on others.'* 

The case came to a hearing before the Second Judge (C. Smith) 
on the 16th and 17th of February 1824. After examination of all 
* (he pipers connected with the suit in the fity Court, the Court 
of Appeal, and those hied in the Siidder Dewanny Adawliit, also 
apiuceiding of this Court in the case of Meetinjah Hai and 
others, appellants, versus Joogiil Kishen, respondent, the letter 
from the Acting Judge of Cawnpore to the Register of this Court, 
dated the 11 th of June 1819, and the answer to it, dated the 25th 
of June 1819, filed by the vakeels of the respondent, with the 
English memorandum signed by the Acting Siiperiiitendant of 
^t imps, d.ited the 9th of Marcii 1821, and a copy of the .stamp 
sold, filed by the 'vakeels of the appellant, he recorded his 
opinion, that as it appeared from the contents of the document 
signed by the Snperii.tendant of .^tamps, (hat on the 22i)d 
of ."^epteiriber 1801, the stamp which was sealed ur staniped at 
the tup and bettom, came into use and sufierseded that which 
had fhe stamp at the two corners, by older of the Board of Re¬ 
venue, the i-tmip upon the bond dated the 4th of September 
1813, filed by the lespundent, was not according to the legal 
mode of stamping. Fmiher, the evidence of the stamp-seller, 
Bijnath Mookerjee, whose name appeared on the bond, by no 
means establi.'hed the fait of its having been sold at all, nor 
was the seal of Mooftee Mnseeh Oollah upon the said bond, at 
all clearly supported by evidence : for the witnesses of the res¬ 
pondent had stated nothing but upon hearsay : moreover, it ap¬ 
peared that two of the said witnesses were servants of the res¬ 
pondent, and there was not much credit to be attached to the 
evidence of the other two, one of whom was a Mahtoon and the 
other a common Peon’, whereas it was customary in executing a 
bond for any large sum to have respectable witnesses to it. Fur¬ 
ther, it was not proved by any means that the respondent had 
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borrowed the sum mentioned, and spent it in performing the 1824. 

Sraddh or exequial ceremoniee of the deceased, 'jhe app'el- - 

lant had accounted for his obtaining ihe money s[>eiit in the Bi'OKoo 
ceremonies another way, but in neither of the Courts below had 
witnesses been admitted in support of Iris assertion. Ag^in, ifs'ng. 
the 2,000 rupees had been owing, still it appeared to the Second 
Judge that the appellant would not willingly have acknowledged 
the debt, nor have voluntarily executed a bond for the payment 
of the sum. It was to be remembered that Uoonda Sing had, 
at no very distant period, brought a false action into Court, as 
might be seen on reference to the case No. 230. I'liese circum¬ 
stances, therefore, considered, since the justice of the respon¬ 
dent’s claim could by no means be admitted, the Second Judge 
thought it was fit to-reverse the decrees of the Courts below, and 
dismiss the suit of the respondent with costs in all three Courts. 

On being sent for confirmation to a Second Judge (J. Ahmiity), 
and the state of the law respecting stamt>s being enquired into, 
it appeared to him that the execution of the bond in question was 
not in accordance with sections 2 and 12, of Regulation 7, 1800. 

Besides, it was seen by a communication from the Superintendant 
of Stamps, dated in 1821, that the bond was net executed accor¬ 
ding to the rules prescribed by the Board of Revenue; nay. in 
that very year (1800) a new method of stamping was introduced, 
and though the bond in question was dated twelve years subse¬ 
quent to this change, yet it was not drawn out in accordance ’* 
with it; therefore, admitting it to have been actually the deed 
of the patties, it was not a le^al instrument. 'Ihe decrees of the 
Courts below were therefore reversed with costs (a). 

(a) It may be here observed (nltbough in the opinion of one ofisthe Jiidires 
of the Siidtier Dewanny Adawlnt no allusion was inade to the circiiuistancvj 
that the decision of the superior Court might have been different had the debt 
been clearly proved to hare been due. The informality of the iiislriiiiient had 
doubtless great weight in influencing the ultimate decree, hut the Second Judge 
rested bis opinion, as will have been observed, mainly dn the facts of the case as 
they appeared in evidence, and was guided at least as much by equitable as by 
strictly legal and technical coasidcratious. 
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1824 . * CHOWDHREE DOOD RAJ SINGH, Appellant, 

~ versus 

Ap?il 12 th. MOOMUMMUD YAHIA KHAN, Respondent. 

A MoAitr' THE appellant, Chowdhree Dood Raj, instituted a suit against 

Yahia,on tlie 20th of February 1817, in the L'ewanny 
Zilla?i Be- Court of Ziilah Behar, to recover possession of a oeitam mouza 
bar ronti- in the pergunna of Amurthoo, the jumma of which was 303 
tilled to the rupees; also to recover the sum of 992 rupees, the profits derived 
heir of the from the said property for the time between the years 1213 and 
Biiccessor * Fuslee ; altogether amounting to 1,295 rupees, 
of the gran- ' In this suit the plaintiff set forth, that the whole pergunna 
tor not above mentioned was the property of the defendant, and that in 
proving^ the year 1197, F. S., he received from bheekhum Singh (whose 
a llfogMiit plaintiff is), an engagement in writing for the monza in 

only. question, at a yearly jumma of 303 rupees, and continued the 
agreement to his children after him, by deed delivered to the said 
Bheekhum, according to which agreement, and in full confidence 
therein, the grantee laid out much money on improvements and 
cultivation of the said mouza, and regularly paid the rents to 
the proprietor ; that on the death of Bheekhum in 1213, F. S., the 
plaintiff took possession of the property, and retained it up to the 
middle of the same year; but that, in the commencement of the 
'* ensuing year, the defendant, seizing on the mouza by force, 
ousted the plaintiff therefrom, and laid the foundation of the 
present action. ^ 

The defendant, in reply, stated that from the year 1190, in 
which >ear the property accrued to him, up to the year 1200, it, 
together lith the title deeds connected with it, remained in charge 
of Nawab Ali Ibrahim Khan, the uncle of the defendant, he being 
under age, and the pergunna of Amurthoo was let in farm to 
Deo Narain Kai, father of the plaintiff, under the name of Ajeet 
JSing, for the period'between 1192 and 1200, F. S., that alter 
the death of the Nawab, the custody of the estate came into the 
hands of his two sons, and in the year 1202. it came into the hands 
of the defendant, till when the defendant had no controul over 
the property; that it was therefore impossible that he, in the year 
119T, could have executed the deed in favour of Bheekhum, as 
stated by the plaintiff; that in the year 1201, after the expiration 
of the term for which Deo Narain had taken the land, and the 
death of the Nawab, his two sons above mentioned, forming the 
design of gaining possession of the estate to the prejudice of the 
defendant, they (the defendant being in possession) instituted a 
suit against him for the right to this mouza, and that Bheekhum 
Singh joining them, stated to the defendant that he had received 
a mokurreree grant from the Nawab ; that the defendant accord¬ 
ingly demanded the deed from them ; and they gave a written 
promise to bring the deed or deeds in two months from the date 
of the promise, namely, the 11th of Sawun 1202; but that Bhee¬ 
khum Sing having no such deed to present, never fulfilled the 
promise, and after his death, in the year 1213, the plaintiff 
was towardi the defendant, in every respect, as the other Ryots 
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'fnd cultivators o( the estate; that if the defendant had 1824. 
ousted the plaintiff, as was stated, he would not have remained ———— 
silent from 1213 till 1224, being nearly 12 years; that besides, in ChowdhrM 
the sunnud of the defendant, the words “ to his children” were 
not to be found ; and, lastly, that the plaintiff had stated himself jvfmiium- 
to be the heir of Bheekhum Singh, but that there was no truth in mud Yabis 
the assertion. On the 6th of January 1818, the Acting Judge of Khan, 
the Ziiiah expressed his opinion that no sufhcient reason had been 
assigned by the plaintiff for his long silence- on the subject (I I 
years and 11 months), nor was the mokurreree grant said to have 
been executed in favour of Bheekhum Singh, or the possession of 
the property by the plaintiff, by any means proved ; but that, on 
the contrary, the pussessiofi of the mouza in dispute by the 
defendant, without hindrance from any one, after the death of 
Bheekhum, and his being still possessed of the land, was clear. 

On these grounds the plaint was dismissed, and the costs made 
payable by the plaintiff. 

The plaintiff from this decision appealed to the Provincial Court 
of Patna, where the above iJecree was affirmed with costs. 

From that Court the appellant petitioned for a special appeal to 
the Sudder Dewanny Adawlut, which was granted. 

The case was tried Originally by the Second Judge (C- Smith), 
to whom it appeared, on examination of all the evidence adduced, 
that the proofs in the present case were the same with those of two 
other cases which had been decided by the Court. '' 

The evidence of Meer Ahmud Hoosein Nazir, and that of two 
of the five witnesses to the engagement, dated Sawun 1202, Fuslee, 
of whom three were dead, was gone into, together with that of 
others, 'i he Second Judge did not consider the alleged engagement 
entitled to any credit, because if such had been executed by Bhee- 
khuni Singh, why did not the respondent, on the non-performance 
of its condition, namely, to produce his title deed within two months, 
instantly oust the said Bheekhum: again, since the kubooleut, or 
engagement, must be in the hands of the Respondent, if in that 
grant any thing was mentioned concerning ** the life time of Bhee¬ 
khum Singh, ” why had not the corresponding engagement been 
produced in confirmation of this statement^ Beside^, from the 
state of the present case, and that of others connected with the 
claims of the respondent to the pergunna in question, ft was 
clear that these kinds of .grants were frequently executed by tlie 
respondent; probably from a regard fo his own iuteresf, as tending 
to ensure the better cultivation of the estate; and it was easy to 
suppose that this grant to Bheekhum Singh and his children was 
executed with the same object. Setting, however, supposition aside, 
the evidence brought by the appellant went to prove the fact, and 
to disprove, besides, what had been stated by the respondent, 
relative to his being under age at the date of the grant. More¬ 
over, the decision of this Court, in the case where the present 
respondent was appellant, and Sham Deo and others were respon¬ 
dents, was enough to settle the point of the controul possessed 
by the respondent over his affairs at the time. For it was proved 
in that case, that in the year 1193, F.S., the respondent had 
assigned a certain mouza of the pergunna Amurthoo to Shah 
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1824. Ahmud Hoosein in perpetual mokurreree tenure ; Prejn Deo Rat, 

-faVher of Sham Deo Rai, having bought from the above grantee 

Chowflbrec the said mokurreree; and that if, therefore, a sunnud by the 
DoudRnj respondent, dated in 1193, had been acknowledged by this Court, 
Moobinn- tnu»t als" recognize asf valid one dated in 1197. 
mud VabiB Again, the res-pondent had compared the present case with a 
Khaa. former one. It did nut appear on examination of the case refer¬ 
red to, that any similitude existed, since in the decree of the Court 

of Appeal of Patna in that case (which was afterwards confirmed 
by tlie Siidder Dewanny Adawint), it was clearly stated, that 
the grant in favour of Amjnd Ali was for his life time only, and 
the continuance of the mokurreree claimed in th.it case was 
not allowed by the Court. On these grjiind«, the Se^'Otid Judge 
recorded his opinion, that the two decrees of the t^mns below 
should be reversed, and a decree passed in favour of the apoellant, 
the costs of all three Courts being charged to the respondent. 
It was further provided, that the appellant, on obiaining possession 
of the estate from 12'23, Fuslce, should pay rent to ihe respondent 
(55 rupees yearly) during ids life, and slioiild receive from him 
1,016 rupees, 12 anas, on account of tlie profits on the land from 
1213 to 1223; awd that from that time up to the time of his 
gaining possession, whatever profits shnuldtbe received from the 
estate he might recover by a separate action. The f)fficiating 
Judge (J. Ahinuty) concurring iu this opinion, a Bnal decree was 
' passed accordingly (a). 

(a) The prritunnn of Amtirtiino in Zillnh Bebar was one of those places for 
wbicii a special arrangement was made uiitcAsdenily to the derpiiiiiitl settlement 
hy Mr. Thomas L>iw. Mr. fJariiipton, in a note to bis Aiialysia of llie Regula¬ 
tions, vol. 2, page 24!), observes that “ certain mokurrerer or perinancMt faims, 
which had been granted hy the former government of the coiinir}', or by the 
British Gorernmciit before the period ot the decennial settlement, and whicU 
by the rules for that seltlLMnent were to he coiiiiiiiied in force during the lives 
of the lessees, are also included iti the Jumtun of the farmed districta. Two 
mokurreree farms of this description in the district of Beliar, viz. Tilharah, 
farmed to Meer Moliiimniiid ilakir Khan, and Rajgeer Amutthoo, fanned to 
Moliiinimiid Yaliia Khan, are a.i.sessed, after deduction for the jageer abolished, 
the former at 72,56.3 rupees, 9 anas, the latter at 26,002 nipeea. The same district 
comprises other mokurreree farms to a still lartier atuoiint, which were consti¬ 
tuted in the year 1788, or Fuslee sent 1196, the year preceding the decennial 
settlement of the residue of the B«‘har Province; and which it is material to 
remarla are excepted from some of the general rules for that settlement; 
particularly that which declared mokurreree leases to persons not the actual 
proprietors of the land included in such Ien.se8, though granted or coitfiriued by 
the Supreme Goverument, to be for the lives of the int'Ttt only.'* 
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SEAM BEGUM, and others, Appellants, * 

versus 

GHALIB JUNG KHAN, and others, Respondents. 

* • 

THIS was a suit brought in fonnd pauperis by the respondents, 
on the 5th of July 1819, in the Court of Appeal for the Bareilly 
division, against the appellants, to enforce the divisioh of the 
property of the late Moohunitnud Azeem Khan (of whom the 
plaintiiis claimed as heirs) into ninety-two parts, and to recover 
forty-nine parts of the same. The property was stated to consist 
chiefly of houses, gardens, jewels, furmt'ire, and ready money; 
the whole valued at 14,700 rupees, as specifled in the plaint. 

The plaint set forth, that the property above mentioned was 
accuinulated by the deceased Nawab, of whom both parties were 
heirs at law. The said Nawab, it was stated, died on the 13th 
Zeehij, 1228, A. H., leaving as heirs Mussiiininaut Seam Begum 
(a defendant) his first wife, Hidayut Oollah Khan, his sun (father 
ofNuimiit Oollah), Rushnn Ara Begum and Ujeeb Begum, daugh¬ 
ters of Seam Begum (defendants); also the plaintiffs and their 
sisters, born of Shaiiin Beebee (deceased), who ^as second wife of 
the deceased Nawab, and Badshah Begum, third wife of the same. 

According to the law of iiilieritance, the property above specifled 
being divided into ninety-two shares, and forty-three being sub- 
structed as the proper shares of the defendants, foity-nine 
remained as due to the plaintiffs. But the defendants had not 
made any division as above, but had taken illegal possession of 
the whole. • 

'Ihe defendants stated in answer, that the above allegation was 
unfounded. In the first place, that Mubarick Begum lisoiight an 
action against the defendants for the re •overy of a share of the 
propel ty now sued for, and the suit was dismissed by the Register 
who tried it, and that dismissal was continued by the Judge of the 
same Court; that the case was now pendiiig,*having been brought 
by speci il appeal into the Provincial Court of Appeal. 

Se-ondly, as the plaintiffs had failed previously in a suit they 
brought fur the same property, the suit being dismissed by the 
Register and the Judge, and a special appeal not ha'ing been 
granted, they could not. according to the provisions of section 10, 
regulation 2, 1803, bring the same action again into Court. This 
action had been stited as renting upon the law of inheritance, 
but liy the aiiihorily of that law, as delivered by the IVionftee in one 
of the previous suits, no part of the property in dispute could 
belong t > the plaintiffs : besides, supposing that the piaintifl's had, 
as they stited, a claim to the property, the jointure or settlement 
of Seim Begum, one of the defeiidunls, amounting to three lacks 
of rupees, absorbed the whole of the property left by the deceased. 
The Nawab had, it was stated, during liis life, made over to the 
aaid Seam Begum the whole property instead of her settlement of 
three lacks of rupees. It was clear, therefore, that not one of the 
heirs of the deceased had a claim to any part of tiie estate, and, in 
point.of fact, not one of them had a claim to possession of any 
part of itt 
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1824. On trial in the above Court, the first Judge took the opinion of' 
Ms law officers, who delivered their futwa that the plaintifis had 
Seam Be- no title, from the 1 Ith o(‘ Rubeeoosanee 1215, A. H. the date of 
guuiand the deed of hiba-bil-iwvz, or gift for a consideration executed by 
the deceased Nawab ici favour of Seam Begum, in lieu of her 
Jung Kban dower, to any share in property accumnlated before that time, but 
and others, that they might share, agreeably to the law of inheritance, in 
property'acquired since that date. 

I'he Court, on this opinion, having ascertained whnt property 
had been acquired subsequent to the deed above mentioiied, 
directed the divU'ion of the same into ninety-six shares, of which 
forty-nine were adjudged to the plaintiffs. 

From this decision the defendants appealed to the Sudder 
Dewanny Adawlut, laying the appeal at 5,234 rupees, 13 anas, 4 
pie, the value of the property adjudged by the Court below to the 
other party. 

On the 23d of November 1822, when the case came on, the 
respondents being absent, though they had received a summons ta 
attend, the trial was ordered to proceed ex parte. 

The case was accordingly brought before the Second Judge of 
this Court (C. Snpth), on the 6th and 7th of January 1824, in the 
absence of the respondents. He declared his opinion that the 
suit had been erroneously entertained, as the respondents had- 
been cast in a suit resting on the same ground, and to the earner 
'* effect as the present, brought against one Niamut Oollah, both in' 
the Court of the Register and the Judge, and their petition to the- 
Pruvinc'ial Court fur the admission of a special appeal had been, 
disallowed. *' 

The substance of the reasons given by the Register for his 
decree in*the case adverted to was, that the deceased Moohummud 
Azeem was not legally married to Shaum Begum, the mother of 
the plaintiffs, through whom they claimed to inherit. 

The Judge’.-* decree recited that the mother of the claimants was 
a hired slave, and that it appeared from the authority of the law 
officers, that the children of such a woman were not entitled to 
inherit iter master’s property, the circumstance of slavery being a 
bar to inheritance : and the offspring of a concubine (she being a 
hired slave) were also slaves, and the property of the master of their 
mcther. 1 he mother of the claimants, the Judge observed, even, 
supposing her to have been a slave in the legal acceptation of the 
term, could not have been married to their father, inasmuch as it 
was illegal, according to the Moosulmaun law, for a man to marry 
a slave, he having at the time a free wife living; since then the 
respondents had been declared by the above decisions to be the 
slaves of the Nawab, and their claim to share disallowed on that 
ground, in two different Courts, the admission of an appeal founded 
on a claim which was to the same efi'ect as that former*y dis¬ 
missed, would be at variance with the provisions of section 9, 
regulation 2, of 180.3. For, when a suit involving a question of 
inheritance had been decided according to law, it was not in the 
power of the plaintiffs to bring the same action again into Court by 
claiming a larger amount and suing other individuals. On these 
grounds, not considering the case one which could be legally gone 
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into, the Second Judge recorded his opinion that the decree of the 1824. 
BareiJIy Provincial Court should be reversed with costs; further ■ 
providing that if (acting on the decree of the Provincial Court) the Seam Be- 
appeilanti had given over to the respondents the forty-nine 8*“? ""‘I 
shares awarded by that decree the said shares should be fortnwith 
restored to the appellants. Jung Khan 

• The case came next before the Officiating Judge (J. ‘Ahmnty) and others, 
on the 1st of iVlarch 1824, and he, concurring with the Second 
Judge, judgment was, on the 13th of April, finally passed in favour 
of the appellants accordingly. 


RAMCHURN LAL, Appellant, 1824. 

versus - - 

MUSSUMMAUT TEJ KOON WUR (Pauper), Respondent. April sjist. 

THIS suit was instituted to th^Provincial Court for the division 
of Bareilly by the respondent on the 26th of August 1819, against suited on 
Ajoudhia Pershad, (adopted son of Mussummaut Seetiil Bhuo, the ground 
wife of Dwarka Das, deceased), and Ram Chund and Bunseedhur ; 
also, by a supplemental plaint, against Baboo Madboo Sahaee and 
Baboo Benee Sahaee, infants, heirs of Mussummaut SeetuI Bhoo ^thc whole 
aforesaid, and against Ram Lai, guardian of the two infants, sum due to 
residents at Benares, to recover the sum of 29,829 rupees, ***'' 
principal, and interest on the same, on account of a certain *nd ~ 
deposit of the above principal, the whole amounting to 138,326 iiHvhig sub¬ 
rupees. seqiiently 

The plaint by Tej Koonwnr set forth, that her deceased hiis- >“s6tuted a 
band Chowdree Jodha Bullee was in the habit of keeping his 
accounts at the house of Mynpooree, of which Bunseedhur was debt, which 
Gomashta. The said Chowdree had a certain balance in the whs award- 
hands of that house which he was accustomed to draw upon by ^ *"*'**■ » 
orders signed and sealed. These transactions were carried on bvtli*tfde- 
diiriiig the period between the years 1864 and 1866 of the Sumhut fendant to 
Edra. There had been transactions previously between Chowdree the Suchicr 
Jodha and Bunseedhur by which, and agreeably to the instructions 
of the former, the latter had become security for a certain Raja the nonsuit 
Himunchal Singh in the amount of 11,383 rupees; afterwards, whs rc- 
however, an action was brought against him by Chowdree Jodha versed Hnd 
in the Bareilly Court of Circuit. When the suit was about to 
come on to a hearing, evidence was demanded from the parties, beVc- 
and the plaintiff put in accounts and other evidence to the point tried on its 
in question; the defendant simply resting his defence on the merits;and 
circumstance of his being a Gomashta of the house, and not J''‘*>f'“ent 
therefore personally and singly liable for the debt. On an inspec- ,y|',Jen for*" 
tion of the accounts produced, it was seen that the action would the plain- 
lie for a larger sum than 11,383 rupees, which was not the whole b/T, the 
amount claimable. On thin ground the Judge ordered a nonsuit, Judder Do- 
with intimation to the plaintin that a suit might be brought for 
the total amount due to him. The said Chowdree Jodha Bullee awardetl 
afterwards became involved in some difficulties respecting the payment of 
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1824. payment of his rents, and was uuable therefore to prosecute hie 

- claim. On his death he left no other heir than the plaintiff, 

Oie whole Mussnmmaut Tej Kooawur. She, when applying for a settlement 
(lenceTitts house aforesaid was referred for every thing to Bunseedhur, 

being due cfenying all knowledge or connection with the business, the 

having been plaintiff was compelled to bring the present action, 
furnmhed, I'he defendants were summoned, but nut appearing, the suit 
havin'Tieen ^ hearing on the 27th of September 1820. The claim of 

norrgtila- plaintiff appearing substantiated by the absence of ail defence, 
rityiii pre- as well as the e^idence of witnesses, further that Mndhoo Sahaee 
ferring the and Benee Sahaee (infants) were heirs to the interest possessed 
by Gopal Das and Dwarka Das in the house of business; that Kam 
Churn Lai (one of the defendants) was manager for the same 
house, with the full privileges of a partner; the Provincial Court 
decreed the payment with cu.sts of 38,826 rupees, by the three 
persons abovementioned, namely, Madhoo Sahaee, Benee Sahaee, 
and Ram Churn Lai, to the plaintiff JMiissuinmant'I'ej Koonwur. 

From this decree the defendaijts appealed to the Sudder De- 
wanny Adawliit, and the case corning on before the Second Judge, 
the consideration of it was postponed to allow of a new trial in 
the original suit 'mentioned above, in which nonsuit had been 
ordered ; also fur the production of propers relative to the release 
of Raja Himunchul Singh by the interposition of the plaintiff's 
deceased husband Jodha Builee. 

It again came before the same Judge on the 19th of April 1824. 
It was seen that in the case of Koonwur Suddiin Singh versui 
Raja Himunchul Singh for the recoj'ery of 11,383 rupees, which 
was given in favour of the plaintiff in Zillah Etawah on the 16th of 
November 1808, and which decree being reversed by the Court of 
Appeal, tne suit was finally brought into the Court of Sudder De* 
wanny Adawlut, and a decree there passed confirming that of the 
Court of Appeal, the defendant Bunseedhur put in a document, 
constituting himself security fur the Raja Himunchul Singh (who 
was then under confinement for nonpayment of the costs of suit,) 
both for the appearance of the said Himunchul and his payment 
of the debt. From the papers which had been sent according to 
requisition from (he Court of Appeal at Bareilly it was ascertained 
that .the amount in which Bunseedhur was nominal surety had 
been paid into the Court on the 8th of July 1809, and was 
returned to him on the subsequent reversal of the Zillah decree : 
for this a receipt was among the records of Court, and in that 
receipt the above Bunseedhur called himself Gomashta to Gopal 
Das and Dwarka Das. From the evidence put in by the appellant 
(Kam (- hum) it v&s manifest that he had refrained from producing 
the books of the house, since from them the connection of the 
house with the business in hand would be proved. Nor did the 
appellant deny the agency of Bunseedhur, but stated him to be one 
ill whom no confidence could be placed, and who had embezzled 
large sums of his employers money. 

On these grounds, it was clear to the Second Judge, that the 
sum was paid through the house, and returned back to the house, 
the partners of which were* therefore accountable for the same ; 
and that whsn it was paid back. It was not placed to the account 
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of Cbowdree Jodha Bullee, to whose heirs it was at present due. 1824. 
This being suflUciently made out by the evidence, he was*of ———• 
opinion that the decree of the Bareilly Court should be affirmed, Rrachnra 
as far as regarded the sum of 11,383 rupees, but he by no means 
agreed in the other points of the decree.* He therefore recorded iy,j' 
hisjudgment, that a decree should be passed amending that of the Kooowur. 
Bareilly Court, and awarding to the respondent the sum of 22,766 
rupees, being the interest and principal on the suhi above 
mentioned. 

The case being next brought before Mr. Shakespear (Third 
Judge) on the 20tb of April 1824, he recorded his opinion to the 
following effect: 

It appears that the respondent brought an action for 11,383 
rupees, as security money for Himunchul Singh, in the Bareilly 
Court of Appeal, in which case a nonsuit was ordered for the rea¬ 
son given above; and the plaintiff then brought another action 
for a larger sum, namely 38,326 rupees. From the oral and 
documentary evidence it'is clear that Bunseedhur, Gomashta of the 
house of Dwarka Das, paid into Court the sum of 11,383 rupees, 
as-security money for Himunchul Sing, out of monies deposited 
with the house by Chowdree Jodha Bullee, and .that this sum was 
afterwards returned to the house through Bunseedhur. As 
the return of this sum was not to be found in the account 
current of Jodha with the house, the Third Judge stated that 
his opinion corresponded with that of his colleague respect- ’* 
ing the award of the sum of 11,383 rupees. As to the fur¬ 
ther sum, his opinion was that there was no reason why, in the 
previous case before the Bareflly Court, the plaiiuitf should have 
been nonsuited because he brought his action for a particular 
'Sum, less than the whole amount claimable; yet as th» case had 
occurred, tl,e plaintiff had made out a clear title to the remaining 
sum also, which there seemed no reason against awarding to him. 

From the evidence on the case, it was clear in the Third Judge’s 
opinion, that Bunseedhur was the Gomashta bf the house, and by 
the custom of the country the heirs to the interest in a banking 
house are answerable for all acts done in the name of the house 
bv its agents. Bunseedhur bad admitted by the accounts pro¬ 
duced by him before the Court, that he had received from the 
husb.and of the respondent 29,829 rupees, but no proof* was 
brought to the assertion that 30,507 rupees had been drawn by 
that individual from the house. It was incumbent on the appel¬ 
lant to bring forward their original account current with Chowdree 
Jodha Bullee, his orders on the house, and the evidence of wit¬ 
nesses to prove this fact. 

On these grounds (the Officiating Judge, J. Ahmuty, concur¬ 
ring) a decree was passed on the 21st of April 1824, affirming 
that of the Bareilly Court, and dismissing the appeal with costs; 
interest was ordered to be paid at the rate of 12 per cent per an* 
nutn on the sum awarded, from the date of the Bareilly decree 
up to the time of payment by the appellant 
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• RAMKISEIEN RAI and another, Appellants, 

versus 

GOPEE MO HUN BABOO, Respondent. 

• _ * 

THE respondent instituted this suit in the Dacca Provincial 
Court on the 29th of January 1817, against the appellant and three 
others, to recover possession of 500 heegas of alluvial lands 
annexed to Mouza Oiingapershaud, &c. in Tuppa Huveillee 
Muhinoodpoor. Suit laid at 2,500 rupees annual produce, and 
35,416 rupees mesne proiits. Total 37,916 rupees. 

'I'he plaint set forth that the parlies were zemindars whose 
estates were .'.itnated on opposite banks of the Puddabuttee, having 
that river for their common boundary ; the above lands, which 
belonged to the plaintitf, being situated on the north, and per- 
gonna Chur Mokundiah, the zemiudaree of the defendant 
(Ramkishen Rai) on the south side; that some years since, tlie 
river had consideralily encroached on the plaintiff’s estate, but had 
subsequently receded between the years 1201 and 1204, B. S., 
and the recovered lands were taken possession of by Maharaja 
Nul)kisheri Buha^oor, the plaintiff’s father, who, in consequence 
of being forcibly ejected by Ramkishen Rai from a portion of them, 
brought an action against him in the year 1201, B. S., under regu¬ 
lation 49 of 1793, and was reinstated by the decree passed in his 
favour; but that subsequently, in consequence of a petition pre¬ 
sented by Ramkishen Rai, Muhadco Mokurjeah was appointed 
Aumeen for the purpose of attaching the lauds and arbitrating lie- 
tweeu the parties; and that he, in tompany with his son Doorga- 
pershaud iVlokurjeuh, accordingly sequestered the whole, and 
received/he proceeds for ten years; that the Zillah Judge, on 
receiving the report made by these persons, ordered them sum¬ 
marily to restore the above lauds to their proper owners, and to 
apfiear before him to give an account of the profits received by 
them ; that upon this they {lut Ramkishen Rai into possession of 
the entire lands in dispute, with the exception of 38 heegas, 15 
biswas, which they reserved for him ; that the whole belonged 
exclusively to the plaintiff, and that as the alluvial land in ques¬ 
tion is included in the settlement entered into for the above named 
tuppah in the year 1213, B. S. in the Collector’s office, and as 
mesne profits to the amount claimed, calculated at the rate of 
2,50(1 rupees annual produce were due to the plaintiff', (who liad 
only been in possession fur four months in the year 1218, B. S ,) 
from Assin 1206 to Bhadoon 1223, B. S , he had now recourse to 
the institution of a regular suit for redress. 

Mahadeo Mokurjeah, in answer, stated that he had nothing to 
do with the plaintiff’s title to the lands in dispute; that he had 
been appointed by the Court to arbitrate and attach the estate in 
question, and received the proceed.s (from Cheit 1206 to Bhadoon 
1216. B. ^,) amounting to 5,051 rupees, 10 anas, 19 gundas and 
2 cowries, besides 172 rupees, 12 anas from the plaintiff, and 6 47 
rupees,. 12 anas from Ramkishen Rai, to defray the expences of 
ihe officers employed on that occasion ; that out of th'is sum, 4,677 
rupees, 8 anas, 11 gundas and 1 cowrie, went to pay the expences 
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incurred, and 302 rupees, 13 anas were given to Rajkishen, an 1824. 
independent talookdar, as the proceeds of his estate, part of whiph 
had come under attachment at the same time, and the remainaer Ramkishcn 
(891 rupees, 13 anas, 8 gundahs and 1 cowrie) was paid into the Rsi “n*! 
Court; that in consequence of being very infirm, and as it was 
impossible to fix the boundaries without &eingon the spot, fiis son hua Uaboa. 
Doorgapershand was allowed to act for him by the consent of both 
parties. Ooorgapershaud Mokurjeah stated in reply, that he had 
been appointed Aumeen to complete the arbitration of the property 
in dispute, and in conformity to the orders of the Judge had deliver* 
ed the papers connected with it to the Ziliah Court, and had restored 
the attached lands to the original proprietors. Budunkishen 
stated that the suit did not affect him, he having been employed 
merely as a Collector of the rents under the Aumeens. Ramkishen 
Rai positively denied the claim, and alleged that be was not in 
possession of any lands belonging to the plaintiff; that the river 
Piiddabuttee was never the boundary between the two estates, as 
stated by the plaintiff, but that the lands claimed were parcel of 
certain mon/as in Jawar Allypoor, his (the defendant’s) zemin- 
daree; that Mozuffurabad and many other villages of which he 
was sole proprietor, as well as mouza Beharpoor, uhic-h he possessed 
in coparcenary with the plaintiff, were situated on the northern 
bank of the above river, and that he had likewise a zemindaree 
consisting of many villages on the southern bank, where the 
plaintiff also possessed mouza Bhowanee, which belonged to his.^ 
estate; that both his own and the plaintiff’'s zemindaree were 
inundated in 1186, but the river returned subsequently to its 
former chatmel, and between the years 1197 and 1202 the lands 
became gradually reannexed as before, of which lands mouza 
Jeetkbandea, &c’. came into the possession of Rajkishen, an inde¬ 
pendent talookdar, and the rest into the possession of th*e plaintiff': 
that he (the defendant) in the year 1200, B. S., purchased at 
public auction pergunna Chur Mokundeah, and is in possession 
of all the moiizas and Chnrs (including thq ones now in dispute) 
as the former zemindars had been ; that in consequence of dis¬ 
putes with regard to'the lands in question, the defendant Mahadeo 
was appointed Aumeen to arbitrate and attach the property; that 
he accordingly made a local investigation, and presented a report, 
maps, &c. approved and acknowledged as authentic by the parties, 
to the Ziilah Court; that Doorgapershand succeeded the above 
named individual, and in conformity to the orders of the Ziilah 
Court put the plaintiff in possession of 38 beegas of land belong¬ 
ing to him, and the defendant into possession of 2,362 beegas, 7 
coitahs, to which he was entitled; and that the boundaries men¬ 
tioned in the plaint were incorrect. 

Inconsequence of the plaintiff having preferred two different 
claims (one for possession and another for mesne profits) the 
•Second Judge of the above Court on the 17th of December 1808, 
conceiving that it was irregular to sue different individuals for the 
recovery of both claims in one and the same action, nonsuited the 
plaintiff, making the parties pay the costs respectively, and as the 
claim was for a sum less than 5,000 rupees, he was referred to a 
suit iu the Ziliah Court. > 
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l'824. On appeal to this Court from the above order of nonsuit the 

--opinion of the Provincial Court was overruled, and they were 

Rnmkisfaeo directed to readmit the appeal and try it on its merits. This order 
Raiand issued on the 16th of July 1819, by the Third and Fourth 

C»pec°fffb- Jud^^s (W, E. Rees aijd S. T. Goad) on the ground that the 
hua Baboo. Court below should have proceeded in the first instance to try the 
fact of proprietary right, and should then have adjudged a refund 
of the profits realized from such portion of the land as might be 
decreed to the plaintiff, to be paid by the party proved to have 
appropriated them. On the receipt of this order, the cause being 
readmitted on the file, Moulovee Moohummud Nnqee was deputed 
to the spot as Aumeen, to ascertain the exact situation of the lands 
in dispute, on what side of the river they lay, and on what side the 
estates of the plaintiff and defendant were respectively situated; to 
-take the depositions of such witnesses as survived, and had given 
evidence before the former Aumeen, Mahadeo Mokurjeah; and to 
enquire what quantities of land came into the possession of the 
plaintiff in consequence of the former investigation It appeared 
from the survey and report made by the Aumeen that the defen¬ 
dant’s zemindaree was situated on the sooth, and the lands in 
dispute on the north bank of the river Puddabuttee, surrounded 
on every side by tfie plaintiff’s estate. 

Oti the 1st of July 1820, the Senior Judge observed, that he 
considered the lands in dispute, inasmuch as they were surrounded 
..by the plaintiff’s zemindaree, to belong to him conformably to 
established usage in such cases, and accordingly ordered that he 
should be put in possession, making the defendant pay all the 
costs of suit; and, not crediting the^statement made by Mahadeo 
Mokurjeah, to the effect that he had paid into the Ziliah Court 
such of t^e proceeds of the lands as remained after discharging 
the necessary expences, he ordered the Aumeen to make an esti¬ 
mate of the profits of the above lands from the existing ducumeiits, 
and to deduct a reasonable sum for the payment of the expences 
which had been incurred; the defendants being declared liable for 
any excess above such reasonable expenditure. 

The defendants, Ramkishen and Mahadeo, both appealed to the 
Court of Sudder Dewanny Adawlut from the above order. Ram- 
kishen Rai was succeeded on his death by his sous, and Mahadeo 
Mokurjeah by his grandson. The case came to a hearing before 
Messrs. Leyce^ter and Dorin on the 3d, 9th, and IGth of June 
1823, when judgment was deferred till the production of certain 
documents connected with the case. It afterwards came, on the 
26th of April 1824, to a hearing before the Officiating Chief Judge 
(J. H. Harington) who, having perused all the pleaditigs and docu¬ 
ments in this case, saw no reason for altering the decision of the 
Provincial Court, which was founded on the report made by the 
Aumeen and the established usage in cases of the same nature, 
and which agreed with the principle of decisirms in former suits of 
a similar kind, particularly with one decided on the 22d of April 
1811, in which Radhamohun Rai and others were appellants, 
versus Soorujnarain Banoojeah, respondent, in which suit the 
decree of the Court was to the following effect: “ It appears to the 
Court, that the river Maladee flows between perguona Eedilpoof, 
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the estate of the appellants, and Toppa Qadkabad^ the estate of 

the respondent; that is, that the estate of the appellants is fo . .-. - 

the north, and that of the respondent to the south; that the river Rnmkisliea 
has for many years by encroaching in a semicircular form on the 
estate of the respondent washed away lands form the estate 
respondent, and annexed land to the estate of appellants, therei)y hun Uabuo; 
forming the Chur in question ; and on the established principle 
that land thus gained by the gradual retirement of a river, under 
the general rules of alluvion, is the lawful accession of the estate 
to which it is so annexed, the Court consider that the appellants 
are entitled to the Chur in question.” The judgment of the 
Provincial Conrt was therefore affirmed, and the appeal dismissed 
with costs, (a) 


BEER PEllSHAD CHOWDREE, Appellant, 1824. 

versus — - 

RAJ NARAIN DAS (Pauper,) Respondent. April 26th. 

TH IS was an action brought by the respondent, on the 22nd of ® 
December 1812, in the Dewanrty Court of Zillah Midnapore, against 
the appellant and his agents, Luckhee Churu Das and Raj Narain the 
Das, to recover possession of 108 beegas, 12 cottahs of rentfree Zillah 
land, comprised in nine mouzas, situated in Rughoonathpoor and 
other places belonging to pecgunna Kiddarkunt, at a valuation of 
2,71 1 rupees, the income of Uie land for ten years; also the sum gts claimed 
of 275 rupees in money^obtained by the defendants from the without 
properly: altogether 2,986 rupees. , interest, it 

It was stated in the plaint, that 115 beegas of land were set 
aside, partly for religious and other purposes, and partly were the toTsingie 
purchased property of the plaintiff, to which effect a sunnud had Judge of a 
been obtained from the Collector, and of which the plaintiff took 
possession after setting aside 6 beegas, 8 cottahs, as the share f 
of his brothers, without any hindrance or opposition from any award in> 
body; but that Beerpershad and the other two defendants had terest on 
by force ousted him and taken possession of the lands and all its profits, 
income. • 

The defendant, Beerpershad Chowdree, in reply, stated in sub* 
stance as follows; 

That the assertion of the plaintiff was false, as regarded the 
sunnud of the Collector, which was in several points fabricated 
and forged; for both in the judicial and revenue records, 15 
beegas only of free lands in the inouza Billaseea Pursoo Rampore, 

&c. were entered in the plaintiff’s name; that a copy of this 
record was in the hands of the defendant, bearing the signature of 
the Collector and the Board of Revenue, and that from this laud 

(a) The principle of the decision in this case has been since recogniEcd in n 
formal enactment. The first clauae of section 4, regulation 11, 182.^, nrovidra 
that land sained bv gradual accession from the recess of a river, or the sea, is to 
be considered sn increment to the tenure qf the person to whose estate it may 
be Mtnvaed. 
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1824. the defendant had never ousted the plaintiff; that the plaintiff 

-- h£d taken on himself to constitute 7 beegas of land, situate' 

Berrper- in Mirza Niiggiif, rent free, and had brought an action against 
diiHclChow- Bulram Chowdree for 71 rupees, the price of its crop. When the 
enquired into, the land was found to be liable to Govern- 
Pas. inent revenue and the suit dismissed, which decision also was 
contirmed on appeal: and lastly, that the decision of the Sudder 
Dewanny Adawlut in the case of Mussummaut Nund Koonwur 
versus Gunga Narain Sirkar, which rested on the authoiity of 
the revenue records, was enough to cause the dismission of the 
plaintiff’s suit. Lukhee Churn Das made the same defence; Raj 
Narain Das stated that the land in dispute was not rent free, and 
that he had been included in the list of defendants because the 
plaintiff was aware his evidence would establish that fact. 

To the Acting Judge of the Zillah it appeared from the documents 
put in by the plaintiff, especially from certain purwannas signed 
and sealed by the defendant, Beerpershad, that the land in ques¬ 
tion was situated in the pergnnna of Kiddarknnd, and the 
property of the plaintiff according to the sunnud produced by him. 
On this ground a decree was given for the plaintiff, putting him 
in possession of the 108 beegas of land in dispute, and ordering 
further that the defendant beerpershad should pav over to him 
the sum of 230 rupees on account of profits unduly appn»priated. 

From this decision the defendant Beerpershad appealed to the 
• •Provincial Court of Calcutta where the appeal was dismissed by 
the Senior Judge of that Court, the decree of the Zillah Court 
confirmed, and interest awarded on the sum of 230 rupees above 
mentioned up to the time of the decision of the suit. 

The appellant then proceeded by pefftion for a special appeal 
to the Sudder Dewanny Adawlut, which was allowed. The 
respondent presented a petition to the effect, that as he had been 
allowed to plead in formd pauperis in the Sudder Dewanny Adaw- 
Jiit, an order might be issued from this Court to the Provincial 
Court of Calcutta to'admit his petition to appeal there tn formd 
pauperis, which petition had been by that Court rejected in another 
case similar to the present. 

In reply, the petitioner was informed, that on the decision of 
the case his prayer should he considered. 

The case came to a hearing before the Second judge (C. Smith), 
who, after examination of the papers connected with it, expressed 
his opinion that the appellant had not established in the Courts 
below any proof that the land in question was subjected to 
Government revenue, nor had he disproved the circumstance of 
the respondent’s having had possession of the land and being 
ousted in the year 1219 F. S., which last circumstance had been 
fully and entirely proved. It appeared that the original sunnuds, 
dated 1785, were in all respects authentic, and bore no appearance 
of their having been in any way altered, also that the signature 
of Mr. Young, attached to the suranuds, was genuine, as well as 
that of the Collector of Midnapore; and that the sunnud signed 
by the Collector bore on its margin in English the following words : 

“ 'fhis sunnud was presented to the Collector for signature and 
registry before the expiration of the time mentioned in the 19th 
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regulation 1793, dated 5th of December 1796, Midnapore.” The 1824. 
contents of this aunnud, both in Persian and Bengailee, clearTy 
specified 115 beegas of land in the inoiiza of Biliasea Pnrsoo Beerper^ 
Rampore, &c. pergunna Kiddarkund. It also appeared that this 
sunnud had been filed in the Court of Zillah Midnapore in ^ther 
cases. The claim of the respondent was also verified by several 
official papers bearing the authentic signatures of difiere^it public 
authorities. The established authenticity of the aunnud (being 
original) sufficiently refuted tbe authority of any other documents of 
which the contents might differ. If, on the documents produced, 
any alteration or insertion should appear, it could only be con¬ 
sidered as the act of the zemindar wishing to appropriate to himself 
part of another’s right. In a former case before this Court, when 
an alteration appeared on the face of a document, the Judges 
laying it to the charge of the zemindar’s dishonesty, re>tored 
to the document the words which the true state of the case 
evidently reqiTired. 

Tfje decrees of the Zillah and Provincial Courts which awarded 
to the respondent 108 beegas, 12 cottas, of land to hold as a 
rentfree tenure, which was the quantity of land contained in the 
aunnud, substracting 6 beegas, 8 cottas as the portions of other 
shareholders, were, in the opinion of the Second Judge, correct 
and proper. 

The Provincial Court, he observed, however, had so far exceeded 
the Zillah judgment as to award interest on the sum of 230 rupees, ’ ‘ 
decreed on account of mesne profits, which part of their decree 
this Court did not think prqper to confirm, first, because the 
authority of one judge alone was not sufficient to admit of such 
alteration being made; second, because the award of interest 
appeared to the Court uncalled for and excessive. * 

If two Judges of this Court, he continued, should think proper 
to award the profits appropriated from the estate (without interest) 
from the year 1220, that part of the decree of the Provincial 
Court’s judgment which decreed interest shqulH be reversed. 

With respect to the petition above alluded to, he saw ground 
to confirm the Provincial Court’s order of not allowing the 
' respondent to plead in formd pauperis. 

' 'I'he Officiating Judge (Mr. J. Ahmuty) entirely concurring in 
this opinion, a decree was then passed, amending that of*the 
Provincial Court, and awarding to the respondent 108 beegas, 

12 cottas of land to hold as a rentfree tenure, and the sum of 
230 rupees, the unduly appropriated profits of the estate during 
the years 1219 and 1220, and up to the time of his again obtaining 
possession of the lands; but without interest. 

Costs payable by the appellant. 


TOL. Ill. 


Y T 
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1824 . MoOHUMMUD ISMAIL JEMADAR, (Heir of Qurar Moo- 

- jiummud). Appellant, 

May 3rd. verstts 

** » RAJAH BABUNGEE SURRUN, Respondent. 

Held tliat THIS action was originally instituted in the Calcutta Court of 
lands gran- ^ppg^l respondent, o» the 23d ol August 1810, against 

forniCT* ^ Sheikh Qurar Moohuminud, Moonshee Firasnt Oolluh and Moo- 
Soubadar hunimud VVasiq, to recover possession of the zemindaree called 
of Cuttack, Kiilah Pareekoh, situated in the zill.ih of Cuttack, the annual 
toaAViun* assessment of which was stated to be 1,.W0 rupees; al»o tp 
Sirdar of recover the sum of 12,000 rupees on account of profits unduly 
Pyket, appropriated by the defetidaiits. The plaint set toith, that the 
who had zemindaree in question .was the hereditary property of the plaintiff.; 
held them tj^ie of the Mahrattas the annual tiibute levied was six 

Invarfiible thousand cohuns of cowries, which amounted to the sum of fifteen 
quit rent hundred rupees, and which sum was regularly paid every year with- 
fur more out any variation; that in the f/wi/ee year il98, the above named 
vcarsTc-*^*^ Kiilah became annexed to the pergunna of Manikputtun, and was 
fore Oic assigned in jagaer to Sheikh Kiiinal Moohuinmud Jemadar, who 
Compiiny’s liejd it till the year 1203, when it devolved on his son Sheikh 
Guwrii' Fiittih Muohummud, who held it on the same terms till the year 
notViuhle during the Mahratta Government, and that, on the accession 

to.inyrtv- cf the Company, the said Kiilah was granted as jageer to Futtih 
crease of Moohummud to h<'ld on the same terms; that after the death 
asses.^mcnl, of Futtih Moohummud, his son Qurar Moohummud, iu the vear 
thc*^rant 1218, attempted to exact a larger tribute from the plaintiff, and on 
did not" his resisting the demand, the said Qurar, with a view to oust him, 
specify the gave a lease for three years of the lauds under the substituted name 
fcrtiisMw- of Moohummud Wasiq to Moonshee Firasut Oollah, who was one 
iilimraree Oifilahs of the C'uUack Court, and then, under the pretence of 

”r other * the plaintiff having ejected the said farmer, brought an action 
words sig- against him under* the provisions of regulation 49, 1793, and by 
nifying tjie contrivance of Firasut Oolluh, obtained a d,ecree in his favour; 
perpetuity. 3 ,,^ grandfather of the defendant had, for a 

period of more than twelve years, received tribute at one invariable 
rate, and as, according to the regulations existing in Cuttack, the 
Jageerdars were not entitled t) exact from the zemindars of the 
Killahs any excess of tent, the defendants had acted wrongfully 
in procuring the dispossession of the plaintiff under a summary 
decree; that the gross produce of the estate amounted to the sura 
of 5.775 rupees, which, after deducting the rent due and the 
charges of nianagement, left a net profit to the plaintiff of 4,000 
rupees, which profit the defendants had unduly appropriated for 
three years. 3he defendant, Qurar Moiihummud, replied, that the 
zemindaree of Pareekoh was fornierly an appurtenance of the 
haj or principality of Muharaja .Meer Kishore Deo, the Raja of 
Khoordah, and the management of it was confided to the father of 
the plaintiff and one Puoorsotiim Rai, who paid variable rents; that 
at a subsequent period, Moohummud Kumal, the grandfather of the 
plaintiff, received the Mubal of Pareekoh and other places in lieu 
of personal allowance from the existing Government, and gave to 
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the fattier of the plaintiff, and afterwards to the plaintiff, the office 
of Khundait in the said Muhal, with the appellation ot zemiridar»; 
that the father and grandfather of the defendant received from the 
estate, by the hands of managers whom they appointed to collect 
rents, various rates of revenue in different years ; a portion of the 
lands being reserved as the minkitr of the plaintiff, and the 
proprietors receiving in money Irom the Governnient any sum 
which might be required to make up their personal allowance, after 
deducting what might have been realized from the rents of the 
estate; that he had justly obtained a summary decree to eject the 
plaintiff when he had gone the lengt-h.of attempting to oust the 
farmer by violent means; and, lastly, that the e'>t'ite in dispute 
was not of the nature of those speciffed in the I2th regulation of 
1805. The defendant, Moohummud Wasiq, replied, that he had 
taken a farm of the property from the lawful owner (exclusive of 
that pirt which formed the nankar of the plaintiff) at an annual 
rent of 2,500 rupees, but that his lease having now expired, he had 
nothing farther to do with it. Firasut Oollah stated that he had 
no farther connection with the property than what arose from his 
having, during the occasional absence of his nephew Moohummud 
Wasiq, looked after the farm and superintended the collections. 
After the pleadings were completed, the suit w^as transferred by 
the operation of regulation 5, 1818, from the Provincial Court to^ 
the Court of the Commissioner of Cuttack, and on the 8th ot 
July 18’20, that officer, recorded his judgment to the following 
effect: From the purwanna of the former Soobadar in the name of 
the plaintiff, dated in tne Umlee year 1198, and from the docu¬ 
ments bearing the signature Kumal Moohummud and Fultih 
Moohummud, the ancestors of the defendant, Qurar Moohummud, 
and the other evidence, oral as well as documeutarv, adduced in 
this case, it appears clearly that the Killah of Pareekoh held 
at a triliutc or quit rent of 6-,000 vahuns of cowries, that is, filteen 
hundred rupees, up to the year 1211, l/mlee, being a period ot 
nineteen years. By the provisions of the 4()th, 50lh, and 51st 
sections of regulation 8, 1791, by the contents of the sunnud 
granted to Futtih Moohummud Jemadar, as well as bv the invari¬ 
able practice of the country, the defendant Qurar had no right to 
exact a higher rent than had been before paid; and he had totally 
failed in his attempt to prove that the rents had ever been paid by 
the phintiffat a variable rate, or that the Killah in question waahis 
hereditary property. The plaintiff was therefore ordered to be put 
into possession of the property claimed by him, to hold at a quit 
rent or tribute of 1,500 rupees annually, and it was farther awarded, 
that the said defendant should pay to him the sum of2,319 rupees, 
on account of the principal and interest up to that date of profits 
unduly appropriated from the estate during the period of three 
years. All costs of suit were likewise made payable by this 

'defendant. ■ 

The defendant# Qurar, being dissatisfied with the above decision, 
appealed therefrom to the Court of Sudder Dewanny Adawlut, 
estimating the eighteen years produce of the estate at 72,000 rupees. 
Dying shortly after, he was succeeded by his brother, the present 
appellant. 'Ihe case came to a healing, first before the Seconii 
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Judge (Courtney Smith), on the 22d and 23d of March 1824. Hi* 
- o{)inion was recorded to the following eflect: The proceeds of the- 
estate called Pareekoh, &c. were granted to Sheikh Futtih Moo- 
hiinimud, the father of the appellant, and his heirs, agreeably to 
the iunnud bearing date^the 23d of Uecember 1803. 'lhat sunnud 
is to 'the present day in full force. It is evident, therefore, that the 
3d danse of section 3<5, regulation 12, 1805, has iia relation to this 
case; that ena< ttnent having been promulgated in the month of 
September 180.5, a period of nearly two years subsequent to the 
date of the sunnud. It is also evident from the 34th section of 
that enactment, that it was not the intention of Government to 
interfere at all with grants or privileges similar to those acquired 
by Futtih Mouhummud; and as it appears from the terms of the 
sunnud that it never was intended to suhjec t the estate in question 
to any assessment at all, it follows that the rules applicalile to the 
assessment of Khoordah, or of any other zemindaree, have 
nothing to do with this question. 'I'he chief documentary evidence 
relied upon by the respondent consists of a sttnnvd granted by 
Raja Ram Pundit, Soobadar of Cuttack, bearing date the 16th of 
Jumadee ool Uwul, 1198, Umlee, and seven receipts purporting to 
have been signed by Kumal Moohuinmud and Futtih Moohummud, 
the father and gfandfather of the appellant; but these are not 
sufficient to establi'h his claim, because, as to the sunnud, in the 
first place, it is not attested by witnesses, and, in the second place, 
even if it had been duly attested, all that can be collected from it 
is that the sum of six thousand cahuns of cowries was agreed to be 
paid as tribute for the Umlee year 1198; and it by no means im¬ 
plied that the tenure was to continue subject only to this quit rent 
in perpetuity. Luchmun Rai, the first witness on (he part of the 
respondent, being asked for how many years the tribute for Killah 
Pareekoh* had been fixed, pleaded ignorance of the subject. To 
the authenticity of the receipts there is only one witness, namely, 
JVIoohummud Waiz, who is notoriously at enmity with the appel¬ 
lant, who has niani(estly prevaricated in his evidence, and whose 
evidence as to the signatures is, after ail, merely conjectural. 
There does not appear, moreover, to have existed any reason to 
induce the respondent to have delayed taking receipts for six years, 
from 1204 to 1209, Umlee, inclusive, and at the end of that time to 
take one receipt for the entire period from Futtih Moohummud, 
when, as appears from his own statement, he paid annnallv the 
invariable sum of six thousand cahuns of cowries to his prede¬ 
cessor Kumal Moohiiiniiiud, and regularly took his receipt for the 
amount every year. From the decree dated the 17th of June 1812, 
which was passed under the provisions of regulation 49, 1793, it 
appears that, on that occasion, the respondent produced only two 
receipts, one purporting to be signed by Kumal Mochummud, and 
the ether by Futtih Mouhummud, dated respectively, the 9th of 
Rubee ool Uwul 1202, and the 9th of Jumadee ool Uwul 1209, 
Umlee’, where were then all these receipts which he now produces, 
and if he then produced a separate receipt for the year 1209, how 
has he now produced an aggregate receipt for the years 1204 to 
1209 inclusive. 'I'he substance of the respondent’s statement is 
this, tliat Futtih Moohummud lived until the CTm/cc year 1218, 
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and that there was never any altercation between them, that indivi- I8tt, 
dual allowing him undisturbed possession, and he paying regularl^r 
every year the sum of six thousand cahuns of cowries. Supposing MooUnm- ‘ 
this statement to be true, how did it happen that he never obtained '“w** Ismail' 
a single receipt from Futtih Moohummud^between the years 1210 Rg^*Bii-*** 
and 1218? I'he Commissioner of Cuttack has pronounced theian^Sur* 
tenure of the respondent not liable to any encrease of assessment, run. 
on the ground that, for twelve years previous to the Company’s 
Government, and after that up to the Umlee year 1218, he had paid 
revenue at one invariable rate. The rules quoted for this judgment 
are those contained in the 49th, 50th, and SIst sections of 
regulation 49, 1793, but (the Second Judge observed), it was not 
proved that during either of the periods alluded to, the assessment 
did not vary, and even if this fact had been proved, the rules 
cited were not applicable to the case, because those rules apply to 
persons who are mokurrereedars and istimrardars, not being 
themselves zemindars', but the respondent in this case is him¬ 
self a zemindar, and if the jageer had not been granted in 
perpetuity to Futtih Moohummud, a settlement would have been 
made direct M ith the respondent; but by the sunnud granted to 
Futtih Moohuininiid, ail rights and privileges appertaining to the 
Government were transfered to him and his heirs? Besides, admit¬ 
ting that the respondent was entitled to hold the tenure ut a 
fixed quit rent, and that the rules cited by the Commissioner were 
applicable to this case, still this tenure would endure only during , 
his life time, and would not descend to his heirs: and the decree- 
of the Commissioner ought to have contained this provision. For 
the above reasons the Second<i Judge recorded his opinion that the 
decree of the Commissioner should be reversed, and that the 
respondent should pay all the costs with mesne profits. Moreover, 
thdt he should in future pay rent to the appellant at 'the rates 
usual ill the per.:iinna, after deducting his own nanknr or perso¬ 
nal allowance, and the expences of management, and in the event 
of his failing to do so, the appellant should !)e declared at liberty 
to oust him and to put in another tenant. 

On the .5th and 6th of April the Officiating Judge (J. Ahmuty) 
delivered his judgment in this case in the following terms : By the 
universal practice of this country, which is sain tioned by the regu¬ 
lations, are entitled to all the rights and privileges of 

Government, and they are, therefore, entitled to levy from the 
zemindars whatever rent might be justly claimable by Govern¬ 
ment. In the event of the zemindars noncompliance with their 
demands they are entitled to make a settlement directly with the 
cultivators, but then the zemindars have a right to their 
malikana or proprietary dues. In this case, however, it appears 
abundantly proved, both by oral and documentary evidence, that 
for a long time past the respondent has held his tenure as a 
mokurreree or istimraree one, invariably paying the fixed tribute 
or quit rent of six thousand cahuns of cowries, or fifteen hundred 
rupees annually, which sum he was in the habit of paying through 
Moohummud Waiz the uncle of the appellant, and of his late 
brother Qurar Moohummud. ‘The appellant has been unable to 
adduce any satisfactory evidence > to prove that more than the 
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1834. sum in question was ever realized. From the snnmd granted 

-tOfthe jageerdar, Futtih Moohummud, and signed by the Com- 

Moohutn- missioners, dated tlie 23d of December 1803, it appears that 
niiid isiDHil ijraat conveved tO' him all the rights and privileges of Govern- 
Riija expressly contained a provision against his interfering 

lungee Sur< with t'he rights of the zemindars. It also appears from the evi- 
ruu. dence adduced, that the lands in question are situated within the 
zillah of.Khuorda, and provisions contained in the third clause 
of section 35, regulation 12, 180.5, are therefore clearly applicable 
to the case. On these grounds, the Officiating Judge recorded his 
opinion, that the judgment of the Commissioner should be affirmed. 
In the above opinion the Officiating Judge (J. H. Harington), be^- 
fore whom the case was brought on the 3d of May, concurred ; 
assigning the following reasons: The respondent was zemi^idar 
tLnd khundait of Killah Pareekoh. On the 16th of Jumadeeool 
Uwiil, 1198, Umlee, Raja Ram Pundit, Soobadar of Cuttack, gave 
him iL sunnud in Che following terms: “ To Balungee Mrid liaj- 
mun Sing Hureechundun, zemindar of Killah Pareekoh. '1 he sum 
of six thousand cahum of cowries has been settled as the annual 
tribute for the year 1198. Umlee^ through the medium of Jemadar 
Kumal Moohummud. You will contentedly pay the sum so hxed 
through the individual abovementroned. Herein fail not." The 
Jemadar Kumal Moohummud received regularly this annual sum 
from the respondent, from the year 1198 to the year 1203, Umlee^ 

, giving him receipts for the .same, in which he was styled khundait 
of Killali Pareekoh. Afterwards, from the year 1198 to the year 
1210, during the Mahratta Government, Fnttili Moohummud, the 
son of Kumal, received invariably the same sum. as annual tribute 
from the respondent. On the 23d of December 18o3, correspond¬ 
ing with the 9th of Rumzan 1211, Umlee, a sunnud for the 
office of fhanndar of Malood and other places was granted by the 
Commissioners to Futtih Moohummud, with an assignment of 
lands bearing a computed jumma of 38,8.53 cahuns, 8 puns, 10 
gundas of cowries, ipciusive of the 6,000 cahum fixed as the 
tribute for the Killah of Pareekoh. I'he sunnud specified that the 
rents should be collected from the mehals comprised in ihe jugeer, 
according to the regulations of Government, and that the^'a^ree/'- 
dar and his heirs were to succeed to all the privileges of Govern¬ 
ment^ hut in no way to interfere with the rights possessed by the 
zemindars, khundaits, and mookudditns of the mehals therein 
contained. Futtih Moolunnmud executed an undertaking to con¬ 
form to these rules, and during his life time never attempted to 
exact more than the fixed tribute from the respondent. It is laid 
down in section 9, regulation 12, 1805, that, “ nothing contained 
in the foregoing proclamation shall be construed to authorize the 
resumption of the rent of any lands at present appropriated to the 
maintenance of certain sirdar pykes and other pykes for the sup¬ 
port of the police, provided, however, that any fixed quit rent 
which may be at present payable by such sirdar and other pykes 
conformably to the tenor of their grant, shall continue to be paid 
agreeably to established usage.” With reference to the above pro¬ 
vision, to the acknowledgment by'the appellant and his prede¬ 
cessor, that the respondent i»- a Khundait (which term means a 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


3A1 


sirdar of pffkes) stationed in Killah Pareekoh, to the terms of the 18^4. 

sunnud fixing the tribute, to the fact of its having been paid^at - - 

■one invariable rate fur more than twelve years, between the Ufnlee Moolmm- 
year 1198 and 1211, to the insertion in the stinnud of police “l"** 
granted to Fnttih Moohummud of the cmition to levy tlie rentac- 
cording to the regulations, and to the fact of that individual not lungeeSur* 
having attem^ited to exact more than the fixed quit rent during his rua. 
life, the appellant does not appear to be authorized to levy more 
than the annual tribute of six thousand cnhuns of cowries, although 
the sunnud granted to the respondent by Raja Ram Pundit, the 
fornier Suobadar of Cuttack, makes no mention of a' mokurrer^ 
or istimraree tenure, or other term implying perpetuity. On the 
other hand, agreeably to the regulation above cited, as well as'to 
the rule contained in the 49th section of regulation 8, 1793, ex¬ 
tended to Cuttack by the 36th section of regulation 12, 1805, 
which forbids the exaction of any encrease of rent from isthnrar- 
dars who may have held their lands at a mokurreree rent for more 
than twelve years, the respondent seems clearly entitled to have 
his tenure confirmed at a fixed quitrent of six thousand cahuns of 
cowries. 

Under these circomstances the decree of the Commissioners of 
Zillah Cuttack, bearing date the 8th of July 1820, was confirmed, 
and the appeal dismissed with costs. 


THE COLLECTOR OJF GORUCKPOOR, 4ppellant, 

versus 

TOORUNT GEER and SIRDHA GEER, Respondents. 


1B24. 

Mi*y 17th. 


THIS was an action instituted by the respondents against Go- suction 
vernment, on the 4th of December 1818, in the Benares Provin- conJjtorof 
cial Court, to set aside the public sale of thetalook Budheea Parah, a defaul* 
in pergunnah Dhooreeaparah, comprising 111 mouzas, 3 tcr’s lands 

and 30 kashts (without including the Toufeer mouzas and lands *|**‘*® 
held free of assessment), the claim being laid at 8,393 rupees. 

'I'he Findarree chief Kureem Khan was afterwards made a defen- that be had 
dant. The plaintiffs alleged, that the talook was mortgaged to purchased 
them by Raja Futtih Bahadoor Chund, for 11,002 rupees, and ****^ **"‘** 
that it being on the point of sale for a balance of 3,039 rupees, Govern^ 
in 1219 F. S., caused by the Raja appropriating the collections ment, and 
to his private use, they discharged the arrears under a provision of Onit he had 
the mortgage deed, and obtained with the sanction of the Board 
a regular settleinent of the talook with themselves from the Fusiee pi^aYhat' 
year 1220 till the end of 1224; but were kept out of possession the latter- 
by the original proprietor and his sons, who brought the case cirrum- 
irito the Criminal Court, and caused them a loss of near 10,000 , 

rupees ill law expences and revenue pavments ; that they conse-(.miije 
quently, as tlie period for redemption had expired, made an ap- defaulier to 
plication to the Judge under section 8, regulation 17, 1806, and compensa- 
ohtaiiied an order for possession, which the Provincial Court 
however reversed, directing them tq bring a regular suit; tlxat they 
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did 80 accordingly, on wliich precepts were gTanted by that Court 
- requiring the Zillah Judge to take security from Raja Fuuih 
Chund, and save the estate from public sale; that the talook was, 
notwithstanding, attached by Government soon after, and ad> 
vertised for sale on tbe*2nd of June 1818, for a balance of 3,114 
rupees, and the Ziiiah Judge declining to act on the Court's 
precept, it was put up and bought in by the Collector on behalf of 
Governinent for 9,900 rupees, in the face of an advance of 100 
rupees on that bid by Dookhurun Mul, although the Raja's sons 
paid in 600 rupees on the day of sale, and tendered the note of 
Sheodeen Bajpay, a mahajun, by which that person engaged to 
discharge the remainder in two hours; and although their ^the 
plaintiffs) agent produced a copy of the Court's proceedings, and 
begged the sale might be postponed twelve days for him to make 
up the deficiency; or if not, that only such portion of the lands 
might be put up hs would suffice to pay the arrears; that the 
Court, on the llth of July following, passed a decree in favour 
of their claim, and ordered them to be put in possession of the 
talook, after having called upon the Collector for an account of the 
auction, and reversed the sale'on that officer’s answer, as an illegal 
transaction ; that Hie Collector had, however, preferred a summary 
appeal from this order to the Superior Court, and delivered 
over the talook to Kureem Khan; that the present suit was 
grounded upon the very imperfect and irregular manner in which 
* the auction was concluded ; on the small amount of balance due ; 
on the absence of any regulation which went to sanction the 
purchase of a zemindaree by Government, and on their own right 
to the estate under the Court's formed decree. 

It was answered on the part of Government and Kureem Khan, 
that the (talook had been thrice advertised on account of the 
balance, which fell due in 1225, F. S., and the sale postponed each 
time to give the proprietor an opportunity or discharging the 
arrear; that the purchase of estates by Government had the 
sanction of long established usage, and that Dookhurun Mul did 
not make his advanced bid till after the lot had been cried three 
times and the sale concluded ; lastly, that the sale of a large estate 
for a small balance was by np means illegal. 

The claim was on the 15th of August 1820, decreed with costs, 
by the First Judge of the Provincial Court of Appeal, who did not 
consider himself borne out by the regulations, as construed by the 
Siidder Dew'anny Adawlut, in upholding a public sale concluded 
under the circumstances stated by the plaintiffis, and established 
by their witnesses; from whose evidence it further appeared, that 
the Collector not only refused to receive the balance from the 
plaintiffs in conformity with a recorded order passed by the Court, 
on the 13th of June 1817, but actually knocked down the lot 
while the mahajun (Sheodeen) had with permission gone out to 
fetch the money due. Toorunt and Sirdha Geer were of course 
directed to pay up that deficiency. 

On an appeal by Government to the Court of Sudder Dewanny 
Adawlut, the Chief and Officiating Judges (Messrs- Leycester and 
Uarington) before whom the cause came to a hearing on the 15tU 



CASES IN THE SUDDER DEWaNNY ADAWLUT; 


853 


and 16th of December 1823, finding it mentioned in the ColIec> il24« 

tor’s proceedings that a notice, dated the 8th of May, fixing life . .. 

3nd of the ensuing month for the sale, was submitted to the Hie Col- 
Board and approved by them on the 19th of May, as well as a 
report of the sale sent into them afterwards, none of which papers, 
except the notice, had been filed in Court; and understanding ^oruo'e 
from the Gdvernment Pleader that the Superinteiidant of Laiv GeeriiiMl 
Suits was not yet in possession of those documents, aliotfred him Sirdhs 
one month to produce them, and a statement of any evidence 
which could be adduced to invalidate the depositions of the 
opposite party’s witnesses regarding the bid made by Oookhurun 
Mull, though not noticed by the Collector; and the alleged under¬ 
standing between the latter and Sheodeen. In this interval the 
Chief Judge (Mr Leycester) had been compelled to absent himself 
from his duties on account of ill health, and Mr. Harington, 
who succeeded him as Officiating Chief Judge, took up the case 
alone, on the 23d of February 1824, and having perused the 
papers filed in pursuance of the above order, it was objected by 
the respondents pleader that the final notice of sale was not 
issued till the 2oth of May, or onl^ a week before the property 
was sold, a fact which came to his clients knowledge when that 
and the three previous notices were produced in the Provincial 
Court, but which they were prevented from bringing forw’ard 
before by the necessity of confining their pleadings to answering 
the reasons for appeal. It appeared on examination, that as no • 
offer had been made for the estate in the two first instances, the 
sale was readvertized on the 25th of April, for the 26th of the 
ensuing month, on which day*(a) a fourth notice was eventually 
issued, purporting that the estate had been again advertized for 
sale on Tuesday the 2d of June, and that the Board had approved 
the measure. It was, however, no where shewn that the interme¬ 
diate notice, thus adverted to, had been issued, or even submitted 
to the Board, and their letter merely authorized the sale to be 
carried into eflfect after “ the usual notice of afmonth.” The cause 
was therefore once more postponed to enable the Superintendant 
of Law SUiits to ascertain whether the last notice had been fixed up 
in the principal village of the defaulter, which would establish the 
legality of the notice beyond question, under the fifth section of 
regulation 18, 1814. When the cause came next to a hearing, on 
looking over the papers filed in the Provincial Court, there was 
found a receipt in the handwriting of Raja Futtih Behadoor, dated 
the 8th of Jeth, and acknowledging the due service of a notice, 
which could be no other than that which was issued two days before; 
and the objection advanced by the respondents on this score was 
in consequence overruled : nor was credit attached to the asser¬ 
tion of the sale having been concluded while Sheodeen had gone 
out to fetch the amount due, as this plea was at vaiiance with 
the plaint. The Otficiating Chief Judge was, notwithstanding, 
of opinion that the position advanced by the Superintendant of 
Law Suits, who, after acknowledging his inability to adduce any 

(«) This last notice was miS'dated the 2.5111 of May instead of the 26th, as was 
evident from the corresponding Futke date,,tberein mentioned, Jeth 6lb, I226y 
P. S. 

VOL. III. * z a 
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evidence to corroborate the Collector’s report of bis proceedings, 
hud submitted that “ allowing Dookhurun Mull to have made the 
bid he wae said to have done, this would entitle the original 
owners to compensation for their loss, but would furnish no 
ground for invalidating the sale," was utterly untenable; that, on 
the contrary, a transaction in which the interests of the proprietor 
of-the land sold were thus sacrificed was of no validity; as it 
was essential to -the very existence of an auction sale, that the 
highest bid should be accepted ; that in the case at issue, in which 
the Collector performed the opposite functions of bidder and 
auctioneer, the necessity of a fresh sale was obvious; and that an 
order to such effect would have been passed without doubt by the 
Governor General in Council, if the subject had in the first 
instance been duly brought to his notice. On the above consi¬ 
deration, the decree pus!>ed by the Benares Court in favour of 
the respondents, now become the represrentatives of the original 
defaulter, was aihrmed, and the Goverument was subjected to all 
costs of suit. 


1824. 


May 17 th. 


SHEOPERSHAD and BECHUN LAL, Appellants, 

versus 

THE COLLECTOR OF GOVERNMENT CUSTOMS AT 
BENARES, Respondent. 


Claim to a 
small por¬ 
tion oHand 
situate in 
the city of 
Benares 
dismissed 
on pre¬ 
sumption 
that it had 
been re¬ 
sumed by 
the former 
Govern¬ 
ment, and 
had been 
occupied 
by the 
Company 
for full 20 
years. 


THIS was an action brought by the appellants, in the City 
Court of«i Benares, against the Collector of Government Customs, 
Moulovee Abdool Hadee, and Nerutum Doss, for possession of 200 
beegas of land, adjoining to the garden of Madhoo Doss and 
lying uithin that city. 

The plaint set forth, that the land, which they valued at 250 
rupees, was the hereditary property of the appellants, but that their 
possession had been disturbed by the two ia^t defendant^having, 
under orders from the Collector, settled people on one part of the 
ground, and marked out the remainder for a grain mark-et. 

Abdool Hadee declined answering the plaintiffs in detail, till 
they should give a faithful account of the transaction; asserting 
that the claim was totally groundless. Nerotum Doss, whom they 
had sued, as superintendant of the Deenanath Golah, denied 
that his holding this situation made him subject to the present 
action. The reply given in on behalf of the Collector, after 
denying that any one had encroached on the two beegas of land 
attached to Madhoo Doss’s garden, detailed, that the Golah 
called after Deenanath, and the lands appertaining thereto, together 
with all the rest of his property, was given up to Raja Bulwunt 
Singh by that individual, who had fallen several thousand rupees 
in arrear on account of Muhummedabad and other pergunnas 
which he had taken in farm; that the land was afterwards 
retained by the Raja in his own hands, under the name of Moha- 
raj Gunge, aud had eveutualfy been placed under the Collector 
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of Customs, on the expulsion of Cheyt Singh, and consequent 1824. 
acquisition of the province by the Company. * ' “ 

The claim was dismissed with costs by the Judge of the City, on Sheoper- 
the 15th of August 1814; the plaintids having failed to adduce 
proof that the land claimed (which on personal examination the 

was found to be surrounded by the resumed ground) had been Collector - 
exempted from the resumption, either by witnesses (those who®f^“t®“*“ 
did appear having prevaricated in their testimony)'or ^om the 
office of the Raja and Resideut'at'Benares: and it being next to 
an impossibility that the lands could have been so exempted, as 
they were situated exactly in front' of the house, which, together 
witn the surrounding lands, have been occupied by the Collector’s 
people since the rebellion of Wuzeer Ali. From this judgment 
an appeal was preferred to the Benares Provincial Court, which 
was dismissed by the First and Fourth Judges on the 19th of 
March 1819, no satisfactory proof appearing in favour of the 
claim. 

On application to this Court, a special appeal was admitted on 
tlie I8th of August 1821, it appearmg that the Second Judge of 
the Benares Court had differed from his colleagues, and it being 
deemed desirable that the grounds of his opinion should be more 
minutely investigated. 7'he Officiating Judge (Mr. Ah'mjuty.) 
before whom the cause came on, could’, however, discover no solid 
grounds for altering the decision of the lower Courts; as the 
appellants did not deny that the whole property of Deenanath, ' 
including the Golah and its dependencies, had been resumed by 
Raja Bulwunt Singh, on thatjperson falling ten thousand rupees 
in balance, and as it was very improbable that the ground in ques¬ 
tion was exempted from the resumption. It further appeared, 
that the ground had been occupied by the officers of Gcwernment 
for full twenty years, first as a cantonment, in Raja Cheyt Singh's 
time, till evacuated by Captain Smith, and ever since that period 
as a custom-house station, excepting such part of it as was inter¬ 
sected by the public road. No credit couM be allowed to the 
appellant's witnesses, as some of them were in their infancy when 
the resumption took place, and as the evidence of the rest was 
merely hearsay. A final order was therefore passed, dismissing 
the claim and making the appellants liable to all costs. 
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1824. ^ RAJA RUGHOONUNDUN SINGH, Appellant, 

- - - versus 

May 17 th. RAMDIAL SINGH, Respondeut. 

In the case tAe respondent was the original plaintiff in tlus case. H« 
of a bond brought his action on the 16th of April 1818, in the Provincial 
hearing in- Court of Patna, first against Raja Boost Duwun Singh and the 
percent ^ appellant,.and then, on the death of the said Raja, against the 
theCuiirt appellant and Juddoonundun Singh, bis two sons, by aii amended 
will award plaint; claiming to recover the sum of 9,920 rupees, the principal 
payment of^nd interest of a bond debt. In the month of Fholgoon 1220, 
oriprooP^’ plaint set forth) the above named Raja, to get rid of 

that the & debt uhich he owed to a Muhajun named Rui Risal Singh, 
debtor had transferred the payment thereof to the plaintiff, giving an order 
violated an q„ t|,g pjaiutift' to his creditor for the sura of 4,000 rupees, the 
nienf made i<f the debt, and executing a bond for that sum in favour 

to the ere- of the plaintiff. As security fur the repayment of this debt the 
ditor topiit Raja gave the plaintiff, in the name of his nephew Gopeenatb, 
of*' ® years lease of the villages of Suroia and Rooloobiiree, in the 
farm as " P®f&unna of Muhasee, and of mouza Bhounla in Sirkar Chumpa- 
roiintrral run, tu be held at a rent of 2,687 rupees annually. The plaintiff 
security, paid i nmediately the sum of 2,000 rupees to Risal Singh, but the 
payment of the remainder he deferred until he should obtain 
,, possession of the lands which had been let to him in farm. 1 hn 
Raja’s relations, however, would not give the plaintiff possession 
of the lands which had been farmed to him, whereupon he solicited 
the Raja to repay him the money which he had advanced. The 
Rajd, however, on a promise of giving a farm of other lands, 
obtained the loan of two thousand rupees more from the plaintiff, 
and cancelling the original bond and lease, he executed a new 
bond for the sum of 6,0U0 rupees, bearing interest at eight anas 
per cent per mensem. In consideration of this last mentioned 
bond an order wa% given on the plaintiff by the Raja, and a 
farm for five years of the talook Nooroollapoor was granted by 
the Raja’s son Kughoununduii in favour of the aforesaid Gopee- 
nath, the Raja at the same time granting to the plaintiff an 
assigtmient on the revenues of the said talook for the sum of 600 
rupees, on account of interest and incidental expences incurred 
by him. This assignment was addressed to 'rh.ikoor Das, one of 
the Omlahs of the talook. The plaintiff’s relation being put into 
possession of the farm in question, he immediately paid to Risal 
Ilai the renriaining sum of 2,000 rupees, and he paid also the other 
Muhajun, Motee Ram, the sum of 2,000 rupees, through Sheikh 
Noor Moohummud, taking receipts from both creditors. After¬ 
wards the Raja fraudulently incited I'hakoor Das to withhold 

E ayment of the assignment, and in the month of Aghun 1221, 
S., they ousted the plaintiff's nephew Gopeenath, who com¬ 
plained, first in the Criminal, and then in the Civil Court ofZiliah 
Sarun, under the provisions of regulation 49, 1793. His suit 
was there dismissed, and he was desired to prefer any claim he 
might have, by the institution of a regular suit. 'I’he plaintiff, 
however, being a Muhajun, di.4 not feel himself competent to cope 



GASES IN THE SUDOEKi DEWANNY ADAWLUT. 




with the defendants in a dispute concefniog landed property, and 1824. 
he therefore now preferred his claim for money had and receiv#d, ■■ 
with interest, at the rate of twelve per cent per o»nnm, to which Rtga Ru- 
he was clearly entitled, the defendants having violated their 
engagement by dispossessing his nephpw from the farm^ from 
which he had realized no profits whatever, llughoonundun singii. 
Ningh, one of the defendants, replied by denying the claim in toto. 

He asserted that it was a conspiracy between the plaintiff and 
the Muh^uns; that his father never borrowed any money from 
or granted any lease to the plaintiffs, and that the bond whicb 
had been produced was a forgery, and the witnesses to it perjured. 

He prayed, in his replicatiou, that the Muhajuns, Kisal Singh 
and Motee Ram, to whom it was alleged that his father was 
originally indebted, and whose debts were stated to have been paid 
off' by the plaiutitf, might be summoned to give their evidence in 
the case. The other defendant, Juddoonundun, did not appear 
to plead. On the 29th of April 1819, the Third Judge of the 
Provincial Court gave judgment in favour of the plaintiff, on the 
ground that he had fully proved the authenticity of the bond for 
6,000 rupees, granted by the father of the defendants, the execu¬ 
tion of the leases as collateral securities, and the acquittances 
granted by the Muhajuns, whose claims the plaintiff had satisfied. 

He considered it wholly useless to summon those Muhajiibs, as 
the defendant himself had charged them with having conspired 
with the plaintiff, and as nothing that they might say could,, 
avail in the face of their own proved acquittances, even supposing 
them to turn round to the side of the defendants. It was ordered 
that the defendants should pay to the plaintiff the sum claimed, 
with interest from the date of the institution of the suit up to the 
date of complete liquidation of the debt, at the rate of ^12 per cent 
per annum, on the ground that, although the undeitaking in the 
bond was to pay only 8 anas per cent, the debtor had violated his 
engagement to put the plaintiff in possession of the farm as colla¬ 
teral security, from which he might have, derived a profit that 
would make his interest amount to 12 percent. All costs were 
made payable by the defendants. 

The defendant, Rughoonundun Singh, being dissatisfied with 
the above decision, appealed from it to the Court of Sudder 
JDewanny Adawlut, and the case came to a he.iring, on t^e 17th 
of May 1824, before the Officiating Judge (J. Ahmuty) who gave 
judgment to the following effect: From the evidence which Was 
taken in this case, the execution of the bond by the father of the 
appellant (l)oost Uuwun Singh) fur the sum of 6,000 rupees, on 
account of two different debts, is fully established, and the whole 
of the pleadings evince the justness of the claim. 7'he objections 
of the appellant that the deeds are forged, and the witnesses 
perjured, are wholly unworthy of attention ; for, if true, they 
should have been proved in the Criminal Court. To urge them 
in a Civil Court must be imavaiilng. As to the objection to the 
rate of interest awarded. Chat also does not appear entitled to any 
weight: for when the father of the appellant refused to stand to 
his engagement of giving tfie lands specified to the respondent in 
farm, it is but fair that the stipulation fur a low rafe of interest 
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should be set aside, and that interest should be awarded to the 
utmost extent allowed by the regulations of Government: Th'e 
appeal was therefore dismissed with costs, and the decree of the 
Court below fully aifirmed. 


May 24lb. 
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SHEORAM BRAHMACHAREE, Appellant, 
versus 

SUBSOOKH BRAHiMACHAREB, Respondent. 

THE appellant brought this action, m formd pauperiSy on th& 
22d of February 1820, in the Bareilly Provincial Court, against 
the respondent to recover possession of Sungeerampoor, a rent free 
tenure and other property, as successor to the Guddee of Ramkishen 
Brahmacharee. Suit laid at 84,1.32 rupees, II anas; eighteen 
times the annual produce of the lakhiraj mouza, and value of the 
other property. 

The plaint set forth, that the plaiiitiflT went on a pilgrimage to 
Juggunnath, with the consent of his uncle Ramkishen Hrahma- 
charee, whom he feft in sole possession of all the real and personal 
property be had acquired. His uncle being subsequently taken ill, 
wrote to his nephew to return, but died on the 7th of Maug 1875, 
,Sumbut, before the plaintid’s return, when the defendant, who was 
one of Ram Kishen’s servants, with the assistance ofRampershaud 
and others, took possession of all the propeity. Upon this Sum- 
bhoonath, the plaintiff's Chela, or di^iple, presented a petition to 
the Ziliah Judge, setting forth the plaintiff's right to the property; 
but the Ji^dge, without investigating his claim, ordered the defen¬ 
dant to be kept in possession, and referred the plaintiff to a civil 
suit. The plaint proceeded to stite, that as the defendant had no 
right to succeed to the property of the plaintiff's late uncle, and as 
the plaintiff was sole, lawful heir, he tK>w sued fur redress and to 
obtain possesMon of the real and personal estate. 

The defendant, in answer, declared the plaintiff^s allegations to 
be altogether false. He stated that the plaintiff was not of the 
same tribe as Ramkishen, and could not therefore be his nephew ; 
that hfi had been removed by the late proprietor from mouza Siin- 
geerampoor for improper conduct; that the rent free mouza was 
not granted to Ramkishen Brahmacharee for his own private use. 
but was endowed by Government as a Wukf for the support of 
poor people and other charitable purposes, and that a Wuef or 
religious endowment is the property of no person, nor can any ona 
lay claim to it as heir; that the true state of the case was this, 
thirty years ago Ramkishen Brahmacharee, after the death of 
Govind Ram Das, the defendant’s uncle, and of his Gooroo, took 
him (the defendant) who was of the same-tribe, from his mother, at 
the age of seven years, brought him up as his own child, instructed 
him ill the customs and ceremonies of the Fakeers and the wor^- 
ship of his own deities, and, during his life time, put him in posses¬ 
sion of his Guddee, as well as all'his property: when ail the 
neighbouring Mohunts and religious mendicants having, as is usual 



CASES IN THE SUDDER DEWANNY ADAWLCT.^ m 

on such occasions, assembled together, declared him (the defen-. 3824. 
dant) to be a .proper successor to the Guddee- After the death «f —■' — — 
Ramkishen, the Collector and Board of Commissioners, with the Sheoran 
consent of Government, sanctioned his succession to the Guddcc,- 
and appointed him to superintend the (listribntion of charities IV/^o’k^ 
from the proceeds of the rent free tenure, as could be proved by a Brahma- 
reference to the puTu/anna issued by the Collector, 'the claim-charee. 
therefore, he insisted, which was preferred by the plaintiff, was 
quite unfounded. 

On the 15th of September 1820, the First Judge of the Bareilly 
Provincial Court dismissed the plaintiff*s suit with costs, on the 
following grounds, as stated in his proceeding of the above date: 

To dismiss the claim of the plaintiff appears to be the only proper 
mode of decision an this case, because, although the plaintiff has 
adduced sixteen witnesses in support of his claim, yet the defen¬ 
dant has adduced thirty*live who have deposed in favour of his 
right. Many of these have sworn to the fact that the plaintiff was 
expelled on account of his having formed a connexion with a 
Duk/unee woman, as stated by the defendant. 'I'hey have also 
deposed that the signature to the better produced by the plaintiff 
purporting to have been signed in the Hindee character by Ram- 
kishen Brahmacharee is not in the handwriting of that individual; 
and in a case of such conflicting testimony there is no resource but 
to attach the greater weight to the numerical superiority of the 
witnesses, which, in this instance, is in favour of the defendant. >, 

Narain Bhutt too, the witness who is stated to have written the 
body of the letter above alluded to, was called upon in the face of 
the Court to write a few lines^in the Hindee character, which hav¬ 
ing done, it was found that there was no resemblance between his 
handwriting and that in which the letter was written, and admit¬ 
ting even he did write it, there is nothing to impugn the belief that 
it was not a fabrication after the death of llamkishen Brahmacha¬ 
ree. It appears clearly from tlie order of the Nuwab Shoukut 
.lung., and the grant of the rent free tenure which accompanied it, 
that the property was conferred as a perpetual endowment, which 
species of property is not heritable, and consequently not claimable 
by the plaintiff, on the ground of his being nephew to the late in¬ 
cumbent. It is also proved that the defendant, in the presence of 
a large assemlily of persons belonging to the tribe, performed the 
exeqniai rites due to the deceased, which he would never have been 
permitted to do had the duty properly belonged to another. The 
plaintiff having appealed to this Court, the case came to hearing 
before the Second Judge (C. Smith), who recorded his judgment to 
the following efl’ect: The decision of the Provincial Court in this 
cause cannot be upheld for various reasons; first, because it has 
been Satisfactorily proved that the appellant is the nephew of the* 
late Ramkishen Brahmacharee and belongs to the same tribe and 
country: secondly, because, on the other hand, it has as clearly 
been established that the respondent is in no degree related to the 
late Brahmacharee, but was merely his Chela or disciple; thirdly, 
because the respondent Snbsookh Ram performed the funeral 
ceremonies of the deceased only in consequence of the plaintiff’s 
absence to the eastward at the time of Ramkishen's death; fouithly, 
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1824. because it had not been proved, neither vas it probable, that the 
- appellant had set out on his travels against the consent of 

Siieoram Ranikishen ; fifthly, because it is not true that the appellant was 
Brahma- travelling for the purpose of traffic, for the witnesses have deposed 
SubSooW ^ ® pilgrimage in conformity to the injunction of the 

Brahma- late Brahmacharee; sixthly, because the respondent’s statement 
charee. that Ramkishen had expelled the appellant in consequence of his 
having furrmed a connection with a Dukkinee woman is altogether 
false; seventhly, because it appears from the letter dated in Pooi 
1S75, Sumhutt from the late Brahmacharee to the appellant (which 
has been authenticated by the testimony of the writer himself as 
well as of other witnesses), that Ramkishen intended the appellant 
to succeed to the Guddee of mouza Sungeerampoor on his death; 
eighthly, because, when the appellant, in conformity to the order of 
the Judge, convoked an assembly of the neighbouring pundits and 
religious mendicants to determine on the succession to the Guddee^ 
although they peremptorily wrote, to the respondent to come to 
the place of meeting, in order that all dift’erences might be settled, 
he never went near the spot: had he possessed any claim he 
would undoubtedly have obeyed the summons, and not have re¬ 
fused to submit to (he judgment of the assembly, who unanimously 
decided in favour of the appellant’s right, and publicly announced 
it in* writing; ninthly, because it appears that Ramkishen died 
seven days after the date of the above letter, namely, on the 7th of 
t’Maug 1875, and that Suinbhoonath, the Chela of the appellant, on 
the 20th of January 1819, (which corresponds with the 9th of Maug 
1875) two days after the decease of that individual, presented a 
petition to tlie Furruckabad Ziltah Y^ourt, which agreed exactly 
with the contents of the appellant’s plaint; and as the appellant 
was man 3 ( miles distant from Furruckabad at the time when that 
petition was preferred, it could not have been dictated by him ; 
this circumstance strongly corroborates the truth of the statement 
made by the appellant; tenthly, because the respondent avowed 
in his first petition, dated the 1st of February 1819, that the ap¬ 
pellant is the Chela of the late Ramkishen Brahmacharee, and 
therefore his denial of the fact subsequently to the institution of 
the present suit, is manifestly false ; moreover, the above petition 
does not set forth that the late Brahmacharee, a jear before his 
deathf invested the respondent with the garment of a Guddee 
Nisheen and resigned in his favour, it only states, ** that he, a few 
days before his decease, granted the respondent permission to 
enter his private Thakoor Dvaara, and that after Ramkishen’s death 
the rajahs, zemindars, and disciples installed him (the respon¬ 
dent) in the Guddee, in conformity to the last injunction of the 
deceased;’’ and therefore the respondent’s witnessess who have de- 
.pnsed that Ramkishen invested him with the garment of a Guddee 
Nisheen A year before his death, are not entitled to credit: neither 
does the petition of the above date set forth, “ that the late Brahma¬ 
charee took the respondent from his mother at the age of seven 
years, promising to educate him and appoint him his successor.*' 
Such an assertion is of itself absurd^ inasmuch as the succession to 
a Brahmacharee depends upon personal qualifications, and bow 
could Ramkishen foresee that a* child of seven years of age wouldg^ 
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on arriving at manhood, prove worthy or otherwise of the Guddkei *824. 
eleventhly, because if thirty-five witnesses are adduced on o^p —— 
side of a question, and only sixteen on the other, a Judge is not Sbeoram 
compelled to consider the latter as perjured, and to attach credit to 
the testimony of the greater number. It was clear that the res* subuokh 
pondent had usurped the Guddee of the fate Brahmacharee’with Brahma- 
the aid of certain ill disposed persons, during the absence of the charee. 
rightful successor, and he might as easily have brought forward a 
hundred witnesses to depose in favour of his title. It is not right to 
disbelieve the evidence of witnesses merely because they happen 
to be adduced by the person ejected from the Guddee, and there is 
not the slightest ground for doubting the clear and undeviating 
testimony of the sixteen witnesses who have deposed in favour of 
the appellant's claim ; twelfthly, although Maharajah Dowlut Rao 
Scindiah might have sent mourning apparel, &c. to the respon* 
dent, the right of the appellant is not invalidated by that circum¬ 
stance ; inasmuch as the affair did not happen in the territories 
of that chieftain, and the succession therefore did not fall properly 
within his cognizance. He most probably only intended to pre¬ 
sent the cloths, &c. to the successor of iiamkishen, whoever it 
might be, without any wish to interfere in the dispute about suC'- 
cessiun. For the above reasons the Second Judge recorded his 
opinion that the decision of the Provincial Court should be re^erskd; 
that the respondent should relinquish the Guddee in favour of 
the appellant, and that the latter should be declared entitled to ., 
succeed to all the real and personal property attached to it, and to 
the superintendence of the religious endowment as enjoyed by the 
late incumbent Ramkishen. 

On the 24th of May 1824, the Officiating Judge (J. Ahmuty) 
having expressed his concurrence in the above view of th^e case, a 
final decree passed accorditigly. Costs were made payable by 
the respondent. 


•I 


RAJ CHUNDER DAS, Appellant, 1824. 

VCTStlS 

MUSSUMMAUT DHUNMUNEE, Respondent. . May 24tii. 

THIS was a suit originally instituted by Mussummaut Govind- According 
munee the mother of the respondent, on the 5th of August 1813, 
against the appellant, in the Provincial Court of Calcutta, to d„rrent in"* 
recover a third share of the village of Peearpoor, and other places, Bengal, <m 
chiefly situated in Zillah Nuddea; suit laid at 5,133 rupees. the dcaibof 

In the plaint it was stated that the plaintilTa father-in-law had 
three sons, one named Ram llurree Das, the plaintifTs husband; cl<iiiDed her 
a second named Raj Chunder Das. the defendant; and a third husband’s 
named Ram Goviiid IDas, who died leaving Radha Kishen Das property, 
his son, heir to his property. , 

After the death of the plaintiff’s father-in-law, his three sons herit to the 
became jointly possessed of the ’property; some time afterwards, exclusion 
Ram Hurree Das having gone on bushtess to a place called Chau- l'""' 
VOL. III. .3a . band’s b,o. 
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1824. tullah, died there, in the absence of his wife (tlie plaintiff) and 
her daughter Dhunmunee (the respondent). The defendant, who 
ther, if the was present at the death of his brother, abstracted all the doca> 
hare o**'' papers which could bear upon the plaintiff’s claim to 

likely^ftf” her )].usbaiid’s interest ui the property possessed by him in his life- 
liavemale time, with the intention of defrauding her of her just rights, 
issue, and declaring at the same time that the deceased had given to him 
dcaih'^with defendant) every thing of which he died possessed. 'Ihe 
out in^e * piai»tiff' hearing of these proceedings hastened to bring an action 
issue, her against him for her share in the property, but the defendant send- 
father's ing a message to her declaratory of his intention to make every 
inherU^ thing right, and balance the accounts, &c., caused her to refrain 
theexclu* from legal proceedings. After all, however, the defendant con- 
sion of her tinued to keep possession of the propeity, declaring that it had 
husband, been given to him, and produced a forged deed of gift, which 
had been originally written on unstamped paper, but he eventually 
got it forged on stamped paper, and inserted his own name (un< 
known to the plaintiff) as owner of the estate. 

The defendant utterly denying every part of the plaintiff's 
etatement, stated in reply, that the whole of the property claimed 
was acquired by, his father and by himself; that the husband of 
the plaintiff was always sick and confined to his house, so that 
he'was totally unable to make any acquisitions, or add to the 
property; that after the death of the defendant*8 father, being 
hopeless of life, and having no male heir, the plaintiff's husband 
did, in the presence of the plaintiff and respectable witnesses, 
sign a deed of gift in favour of the defendant, making over to him 
all his property, subject to the paylhnent of a certain maintenance 
for the plaintiff; and that if the plaintiff was, as she stated, entitled 
to a sl^are, she would have brought forward her claim when the 
business was in progress through the Collector's office. 

Before proceeding to a decision in this case, the Judges of the 
Provincial Court put the following questions to their Hindoo law 
officer: A person Mrho had no son dies leaving a widow who lays 
claim to his property, but she dies before the decision of her claim, 
leaving a married oaughter and her husband’s brother. In this 
case, which of these two claimants is entitled to take her late 
husband’s estate ? Reply, The daughter is the legal heir, if she 
have a son, or if there be any probability of her having one.— Again, 
If the daughter die leaving no son, is her husband or her paternal 
uncle entitled to the property which she had so inherited ? Reply, 
Her hu.vband has no lawful claim to it, but, on her death, it should 
devolve on her father's brother. 

After perusing the above opinion, the following reasons ap¬ 
peared to the Court fur deciding in favour of the plaintiff, Dhun- 
, muTiee (her mother, the original plaintiff, having died about this 
time), 'ihe property, it wa.s established, from all the evidence, had 
been acquired by the father of the defendant and grandfather of 
the plaintiff, Fakeer Chund Das; there was no reason to believe 
that Hurree.Das had made any addition to it, or that the mouzas 
he died possessed of were acquired by him otherwise than 
by inheritance from his father. From the vyuvu$tha of the 
Pundits of the Court, it was seen that Dhunmunee, the plaintiff, 
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a leg^al claim to the property, which came by inheritauce to 

her father, namely, to a third share. The documents put in by-— 

the defeudant, which were a deed of gift signed by Hurree Das, Rnj ChiiD> 
and an ikrarnama or deed of compromise signed by the plaintiff*s ‘Jcr Dhs, r. 
mother, were evidently forgeries; for, of tlje witnesses brought to 
prove their authenticity, two had distinctly denied the very* cir- ohanmo- 
cumstaiices they were called to prove, and of those witnesses who nree. 
did confirm the defendant’s statement, the evidence was by no 
means worthy of belief. On these grounds, a decree was passed, 
awarding to the plaintiff a third share of the property left by her 
grandfather at his death. 

The defendant from this decree appealed to the Sudder Dewan- 
ny Adawiut. The case having been brought before the Officiating 
Judge (J. Ahmuty), it appeared to him that it was necessary to 
consider two points, first, whether the deed of gift said to have 
been executed by Hurree Das was authentic or not; secondly, 
whether Hurree Das, under the circumstance of the case, namely, 
having a wife and a married daughter, could legally make over his 
property in the way of gift to the appellant. The first conside¬ 
ration, he observed, was set at rest by the evidence which disproved 
the authenticity of the deed of gift. It was, moreover, bis opinion, 
that had the deed been authentic even, it was no\ in the power of 
the deceased to make a disposition of his property in the maifner 
described, to the exclusion of his wife and daughter (a). On 
these grounds the appeal was dismissed, and the decree of the 
Court of Appeal affirmed with costs. 

The appellant was also directed to pay up mesne profits %om 
the date of the decree of the ‘Provincial Court up to the time of 
the respondent gaining possession. 


AMANEE TEVVAREE, Appellant, 1824. 

versus _______ 

RAI RUGHOO BUNS SUHAl, and others. Respondents. Jose 5th. 

THIS was an action brought by the appellant against one of Lands pnr- 
the present respondents, Rai Rughoo Buns Suhai and Raja §heo chased by a 
Suhai, on the 21st of May 1814, in the Provincial Court for the [He name of 
division of Patna, to obtain possession of a six ana share of the his son, 
Talook Roopus, Pergunna Huroah, in the district of Tirhoot; though re- 
the triennial assessment on which was stated to be 5,154 rupees, R^tered in 

The plaint was to the following effect. The plaintiff on the of*he*lHt- 
4th of Rubee ool uwul 1230, Hijree, corresponding with the 21st of ter, being 
Magk 1222, Fus/ee, had purchased the said share of the talook in the pos- 
from Rai Rughoo Buns Kuhai abovementioned, the proprietor of ^ssion of 
a twelve ana share of that estate, for the sum of 9,090 rupees, 
and obtained a deed of sale for the same. The seller caused the yjje his pro¬ 
transfer of the talook in proportion to the share disposed of, in perty, the 

* son huno 

(«) Perhaps not according to the "Benares school t but query, under the . 

enlarged interpretation of ffareda*! text by ^imuta VahwM, Sm note to Cefr- ° ^ 

' hfMkt'e trwtuUMon $/ the Dajra Bhaga^ page 33> •nem. 
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1824. the Collector’s office, and ever since the plaintiff obtained an 

-o/Uer for possession from the Collector, he had discharged the 

Ainanee Government revenue due, the receipt of which payments he held 
RarRu*^’** hands, and had continued in peaceful possession of the pro- 

gboo Buds pertvwin dispute. One individual named Birsun, a resident of the 
Siihai, and said talook, brought a complaint for ejectment against the officers 
others. of the seller before the Magistrate, who required the attendance 
of the plaintiff, the seller, and Raja Sheo Suhai, the father of the 
seller. Accordingly the plaintiff himself appeared, and the said 
Raja presented a petition, stating that he had bought the said talook 
in the name of his son Rai Rughoo Buns Suhai, who was merely 
the nominal proprietor, and on this the Magistrate recorded hts 
opinion that, as the talook was under the collection of the aforesaid 
Raja’s officers, and Rughoo Buns Suhai was not in possession, he 
was utterly incompetent to sell the property, and consequently 
the plaintiff*was compelled to enter into a penal recognizance in 
the-sum of 6.000 rupees to abstain from all attempts at getting 
possession of the lands which he had purchased. The plaintifl' 
appealed against the Magistrate’s order to the Provincial Court 
of Circuit, the first Judge oi which Court, confirming the above 
decision, passed an order that the plaintiff was at liberty to insti¬ 
tute. a suit in the Civil Court, which he now did accordingly. 

The defendant. Raja Sheo Suhai, replied by stating that, in the 
year 1214, Fuslee, he had conditionally purchased a twelve ana 
share of talook Hoopus, in the name of his son Rai Rughoo Buns 
Suhai from Purannath, the former proprietor of the estate, for 
the sum of 10,000 rupees, and getting the name of his son, the 
said Rai, registered in the public records by transferring that of the 
seller, obtained possession of the estate; that in the year 1219 Fuslee, 
he, in addition to the purchase money, paid six thousand rupees 
to the seller, and took back his agreement for the conditional sale 
which then became absolute; since which time he had continued 
in occupation of the estate without the smallest molestation from 
any one; that the*appointment and removal of the Mofussil 
officers, the payment of the rents, the charge of the receipts and 
disbursements of the talook, &c. all rested with him; that the fact 
of Rai Rughoo Buns Suhai, being only a nominal proprietor, who 
had no power to sell or give a beega or biswa of the land to any 
perdbn, was notorious; that he (the defendant) had regularly paid 
the rents up to the year 1222, F. S., and was wholly unacquainted 
with the truth or otherwise of the allegation made by the plaintiff, 
of his having pa'id the rents and procured the legistry of his name 
as proprietor in the records of the Collector’s office, and that 
although the plaintiff, without issuing a notice, within the period 
of twenty-two days from the date of the sale, did obtain an order 
for possession, yet that, immediately on being informed of 
the defendant having been dispossessed, the Magistrate had 
ordered him to be restored to his rights, which just order the 
defendant now begged might be upheld. Another of the de¬ 
fendants, Rat Rughoo Buns Suhai, son of the foregoing, answered 
to the plaint as follows; that he. had borrowed the sum of .6,400 
rupees from Rughoo Singh and that the plaintiff bad compelled 
him to execute a deed of conditional sale of a six ana share of 
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the property in dispute, in his name, on account of the sum bor- JM4; 
rowed, nominally, for the satisfaction of Rughoo Singh ; the plafti- 
tiff, stating that he himself would never advance any claim to the Arnsnee 
property, and that he (this defendant) without the knowledge 
of his father, Raja Sheo Suhai; who had'purchased the said pro- 
perty and was in the occupation and enjoyment of it, desired the aad 
Cazee to make out a deed of sale, the price stipulated being others. 
9,090 rupees; that, subsequently, the plaintiff, without fulfilling 
his promise of returning the accounts between the parties and 
paying the remainder of the purchase money; fraudulently 
obtained from the Ca/ee the deed of sale and power of attorney, 
and immediately procured his own name to be registered as pro¬ 
prietor of the estate; that the defendant having heard this, began 
to contest the plaintiff's right, but he evaded the restoration of the 
deed of sale, and ultimately a dispute arose about the possession 
of the property, when the case came to a hearing before the 
Magistrate, in whose presence it was satisfactorily proved that the 
property had been purchased by the defendant’s father, and by whom 
it was adjudged that the exaction of the deed of sale by the plain¬ 
tiff from the defendant was illegal, which judgment was confirmed 
by the Court of Circuit, as had been admitted by the plaintiff. 

On the death of the defendant (Raja Sheo Suhai), his other£Ons-, 

Rai Ram Bulliibh and Koonwar Birj Koomar, appeared for them¬ 
selves and as representatives of their minor brothers Rai -Roodur 
Narain and Rammohun. ** 

On the 13th of December 1820, the Senior Judge of the Pro¬ 
vincial Court recorded his opinion to the following effect: Rughoo 
Buns Suhai admits the execution of the deed of sale, and of the 
power of attorney to procure its registry, and the transfer of pro* 
prietary right, but he alleges that the sum of 4,500 ^rupees on 
account of a former loan, and the sum of 1,000 rupees- on account 
of a loan from Rughoo Singh were deducted from the amount of 
the purchase money, and that the remainder was never-paid to him. 

It is not at all satisfactorily established under what circumstances 
the deed of sale and receipt was given by this defendant, or what 
portion of the piir<-hase money was received by him, although the 
bill of sale for a twelve ana portion of the above taiook, executed 
by Khem Nath, son and agent of Pran Nath, the former proprietor, 
dated the 13th of Kartick 1214, was made out in the nabie of 
Rughoo Buns Suhai; and although the transfer was made in his 
name in the Collector’s books, yet the deceased defendants Sheo 
Suhai, had alleged that his son Rughoo Buna Suhai was merely 
the nominal proprietor, and his name ostensibly used on the 
occasion. 'I'liis allegation has been fully proved, and it has also 
been established that Sheo Suhai paid the whole purchase money, 
in the first instance 10,000 rupees on the occasion of the eondi'^ 
tioiial sale, and secondly 6,000 rupees when the sale was- made 
absolute, no part of the money having been advanced from the 
funds of Rughoo Buns. The former also had exclusive and un¬ 
interrupted possession from the date of his purchase. On these 
grounds the suit was dismissed. Under the circumstances of tt>e 
case, however, the costs were made payable by the parties respec¬ 
tively, and the plaintiff was declared at liberty to prefer against 
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1824 . Rvghoo Buna Suhai any claim which he might consider himself 
' - to <jave against that individual. 

Awaaee '1 he plaintiff being dissatisfied with the above decision, appealed 
Tpwaree, v. therefrom to the Court of Sudder Dewanny Adawlut, and the case 
ghoo Buns ® hearing before 4he Ofificiating Judge (J. Ahmuty) on the 

Siiliai, sod 15th of June 1824, who recorded his judgment in the following 
others. terms: In this case there appear to be two points which vequire 
consideration; in the first place, was the talook of Roopus pur¬ 
chased by the deceased Sheo Suhai, or was it the 6ond pur¬ 
chase of Rai Rughoo Buns Suhai? Now, although the transfer of 
the purchased property was made in the name of Rai Rughoo 
Buns, and although the purchase itself was made in the name of 
that individual, yet the collection of the rents and the entire 
management of the property evidently rested with Sheo Suhai. It is 
moreover, satisfactorily proved by the evidence of witnesses, that the 
estate was purchased by the latter with his own money in the name 
of the former, who was his eldest son. Of the purchase money it has 
been proved that twelve hundred rupees and three hundred gold 
mohurs, were sent from Patna j>y his people to the latter, and paid 
by him to the gomashta of that person; that it was with the express 
consent of Sheo Suhai that the name of his son was registered 
as pcoprietor, and that the rents were paid through Sheo Suhai, 
by whom the teksildar was appointed. It is also proved, that 
from the date of the sale of the six ana share by Rai Rughoo 
•*Buns Suhai to the appellant, Sheo Suhai was continually opposing 
the transfer, and even went so far as to offer the appellant one or 
two thousand rupees to rescind the contract ? and that ultimately, 
on his opposing the appellant’s entry, the case was brought before 
the Magistrate, by whom it was determined that Rughoo Buns 
Suhai had'DO manner of right to negotiate a sale of the property 
which belonged to his father Sheo Suhai. The attempt on the 
part of the appellant to prove that the purchase money had been 
paid for out of the funds of the nominal purchaser has wholly 
failed. Under these circumstances, the present case does not appear 
to be at all of a nature with those benamee transactions which are 
prohibited by the regulations, as Sheo Suhai, in making the pur¬ 
chase in th^name of his eldest son. acted only in conformity to 
the general usage and custom of the country, against which the 
prohibitory enactment was never intended to apply. Under these 
oircumstances, the Officiating Judge expressed himself clearly of 
opinion that Rughoo Buns Suhai, the absent respondent, had 
no authority whatever to dispose of the estate purchased in his 
name by his father, and concurring in every particular with the 
decision of the Senior Judge of the Court below, that judgment 
was affirmed accordingly, (a) 

(m) It is not sxsctijr evident to wbat benamee transactions the Officiating Judge 
alluded. The practice of the Courts does not seem to condemn benamee tenures 
in the abstract. There is indeed a legal prohibition against purchnsiug lands at 
public auction in a fictitious or substituted name, but here the transaction was 
of a private naftnrd? The merits of the eaiK would appear to have depended 
rather on a question of fact than of law. . 
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1824. 


RAMRISHEN SURKHEYL, (Guardian of Iswor Chvwd ^ai, 
minor, adopted eon of Ra-m Lvkuee Dibia, deG«ased), Appellant, ■ 

versus June I9tti, 

MUSSUMMAUTSRI MUTEE DIBIA, «nd others, Kespondente. 


THIS was an action brought by Massummaut Ram Lnkbee 
Dibia, on the 12ih of September 1817, in the Zillah* Court of 
Backergunge, against the present respondent and others, to obtain 
possession of a one ana, three gunda, one cotone, one krant 
share of a three and half ana share in the zetnindaree of Kishen 
Rai Chowdhree, situated in pergunna Shayusta Niiggur; of a five 
ana, six gunda, two co-earie share of a talook known by the name 
of the said Kishen Ram Rai, and of a five ana, six and a half 
gunda share in a talook known by the name of Nursingh Deb Rai; 
the jumma of the whole, computed at thrice its actual amount, 
being ,521 rupees, 14 anas, 4 gundas, 3 cowries. 

I'he plaint set forth, that the above lands had been the pro> 
perty of the plaintiff’s father>in-law, Kalika Persaud, who died 
in the month of Poos 1223, B. and of whom she and a son 
adopted by her were the heirs; that, however,) on the occurrence 
of the aforesaid death, (he defendant, Sri Mutee Dibia, daughter 
of her father-in-law, with Kalee Persaud Gungolee her husband, 
presuming on the necessary seclusion of her (the plaintiff’s) life, 
and the minority of her adopted son, had conspired with the othei* 
defendants, and taken possession of the estate : that, therefore, 
she sued in her capacity of guardian of her son who was the right¬ 
ful proprietor, but whose youth precluded him from pleading in 
his own person. 

The defendant, Kunwul Kant Rai replied, that to <any heredi¬ 
tary right over the lands in question, which was the ground of the 
plaintiff’s plea, he never had made pretension; and therefore 
could not be compelled to put in any answer as to that plea. 
That the following facts were of his knowi'edge; that the defen¬ 
dant, Kalee Persaud Gungolee, had got and still retained the 
lands in his hands, on the alleged authority of a deed of gift, and 
that the said Kalee Persaud had given them to him, the defendant, 
on a nine years lease in Bysakh 1222, B. S. 

Kalee Persaud Gungolee, another of the defendants,'stated 
that the deceased Kalika Persaud had given his daughter in mar¬ 
riage to him, and having no son livings had, in the year 1218 B. S. 
made over to him, the dfilendant, by a deed of gift, all the lands 
included in the present plaint, with some others situated in the 
pergunna of Shayusta NuggUr, and a talook known by the name 
of Kishen Ram Rai, in the pergunna of Aurungpoor, reserving 
only two mouzas for his own maintenance, and one for that of thcf 
plaintiff, his deceased son’s wife; that his father-in-law had, at 
the same time, executed .an engagement promising that on his 
death the two mouzas which he had set aside for his own support 
should belong to his daughter Mri Mutee; that he, the defendant, 
had obtained possession through the aforesaid deed during Kalika 
Persaiid’s life-time, and bad paid the jumma ever since ; that his 
father-in-law had acknowledged the execution of the deed of gift 


In the csss 
of a Hindoo 
of Bengal 
dying in liis 
father's 
life-time 
without is¬ 
sue, but 
leaving his 
widow au¬ 
thorized to 
adopt a 
son, if such 
adoption be 
made by 
the willow 
with the 
knowledge 
and coir^ 
sent of her 
deceased 
husband's 
father, at 
any time 
before he 
shall bare 
made any 
other legal 
disposition 
of the pro¬ 
perty, or a 
son shall 
have been 
born to his 
daughter 
in wedlock, 
DO such 
subsequent 
disposition 
or birth 
shall inva¬ 
lidate the 
claim of 
the son so 
adopted to 
the inherit¬ 
ance. 
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1824. in his reply to a stiit instituted by the plaintiff ten years after her 

— . . hueband’s death; in which reply he had further stated that the 

■Ramkrahrn husband of the plaintiff (his son), had died without giving powers 
®"****yl» to his wife to adopt a son ; and that, therefore, the adopiiun oa 
roaiu Srf"** plaintiff restecLher plea must be held altogether illegal. 

Mutee Di- defence of Sri Mutee, which was next filed, corresponded ia 
bia, and all respects with that of her husband, the last defendant, 
others. Other defendants, Chunder Munee and Fudma Lochun, 

stated that they had been long engaged as writers on the establish¬ 
ment of Kalika Fersaud, and had at his desire affixed their signa¬ 
tures as witnesses to the deed of gift made out by him in the name 
of his son-iii-law', and that beyond this they had no knowledge of 
or connection with the matter under investigation. '1 he remaining 
defendant, Radha Mohun, did nut appear. 

The decree of the Acting Judge, dated September 5th, 1818, 
was to the following effect: that the documents and evidence 
adduced by the plaintiff by no means established the legality of 
the adoption she had made, nor, in consequence, the right of her 
adopted son to the estate ; for she had not been able to produce 
any paper signed by her husband vesting her with authority to 
make an adoption,.which, had such authority been given, would 
haie been valid ; and although some witnesses had asserted that 
her liusband had so empowered her by an oral permission, still 
as the reply of her father-in-law to her plaint in the former trial 
• ‘ denied that.permission had ever been granted to her in any shape, 
those assertions could not be received as conclusive and free from 
suspicion ; that the adoption of a son by a wife without authority 
delegated to her from her husband i^as clearly forbidden by the 
Hindoo law ; that it appeared from the deed of gift and other 
papers preduced by the defendants, that Kalika Persaud had, on 
the death of his son, Lukhee Chund, given, with the full consent 
of his daughter Sri Mutee, all his property, with certain specific 
exceptions, to the defendant, Kalee' Persaud ; and that in a state¬ 
ment appended to his*reply in the above mentioned former suit, he 
had acknowledged the validity of that deed, from the date of which 
it appeared that the said Kalee Persaud had had possession of the 
contested lands, even during a part of his father in-law’s life-time; 
and that, lastly, the allegation of the plaintiff that that deed had not 
been held valid in the former trial, had not been proved ; for on a 
reference to the decree no mention had been found of any doubt as 
to its legality. The claim was therefore dismissed. The plaintiff, 
dissatisfied with this decision, appealed ter tbe Provincial Court of 
Dacca, and Kalee Persaud dying, his widow Sri Mutee proving 
herself to be his heir, maintained the suit. This defendant and 
Kunwul Kant were the only respondents who appeared. The 
^First Judge of the Court, on the 19th of June 1820, agreeing in the 
opinion of the Third Judge (delivered on the 13th of the same 
month), gave the following judgment: That although the first 
reply of the Pundit of the Court upheld the legality of the adop¬ 
tion which had been made, still his answer to another question 
propounded to him as to the validity of the deed of gift, was con¬ 
firmatory of such validity and of the right of Kalee Persaud to the 
land in dispute; that that claim was also strengtheoed by the fact. 
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H^hich h<)d been placed beyond doubt by the documents and testi- 1824. 

tooiiy adduced, that Kalee Persaud had got, and had for a Idbg . 

time held actual pusse^ision of the land; that therefore Kalee Rainkisiiea 
Persaud must be considered as the rightful owner of as much Snrtlipyl, 
of the estate as was included in the deed,of gift; and^the adopted 
son, Iswur Chund, had a claim only to the moiizas reserved by Mutee Di* 
Kalika Persaud for his own and the appellant’s maintenance; that bis,snd 
of course the deed of gift was only to be supported in its disposi* otlicn. 
tion of the property belonging by inheritance, purchase, or other 
right to Kalika Persaud, not of any portion which might have been 
added or acquired by Lnkhee Chund himself; that, finally, the 
decree of the Zillah Judge should be amended as follows: The 
dismission of the appellant's claim should be affirmed, but the 
declaration as to the illegality of the adoption of Iswur Chund 
should not be maintained; and to the last mentioned individual 
atone the mouza set apart by Kalika Persaud for his own main* 
tenance should, according to the law laid down iii the vyuvmtka 
of the Court Pundit, be delivered. The appellant’s plea of special 
appeal was admitted in the Sudder Dewanny Adawlut on the 
26th of July 1821,-on the grounds derailed in the proceedings of the 
26th of June and 21st of July of the same year. IJiese were, that on 
an inspection of the case tried formerly in the same Zillah Court, 
in which the petitioner sued as plaintiff against Kalika Persaud 
and others, it appeared that, in the first reply of the said Kalika 
Persaud, which was given in by him in common with ail the other * • 
defendants, there was no mention of the deed of gift, dated in the 
year 1218, B. S.; such mention not being found till the second 
reply, which was made six months after the former; that on this 
account, and on a knowledge of the enmity existing at that time 
between the petitioner and her father-in*law, that deed ^uld not 
be held valid without the fullest enquiry; that on a conviction of 
the validity of that deed, the affirmation of the Provincial Court 
seems to have been given to the decree of the Zillah Judge; that 
it further appeared from the proceedings in the above mentioned 
case, that in the rejoinder of the plaintiff to the reply of the de¬ 
fendants she had mentioned Kalika Persaud’s having signed a 
paper on the 8th of Bysakh 1217, B. S., expressive of his know¬ 
ledge of the consent given to her by her husband to adopt, and 
there was found no document on the file containing either* an 
acknowledgment or denial of the assertion; and that enough of 
suspicion therefore attached to the matter to entitle it to another 
hearing. Ram Lukhee Dibia dying about this time, Ram Kishen 
Surkheyl was permitted to prosecute the claim of Iswur Clnind in 
the capacity of guardian. The case came to a hearing before the 
Second Judge (C. Smith) on the 10th and 11th of May 1824. 

The following interrogatories were put to the Court Pundit, and 
answers received from him. 

Question 1st .—A Hindoo inhabitant of Bengal died, leaving a 
daughter, whose husband is alive, and an adopted son of his son 
who died before him ; and some years after his death jiis daughter 
brought forth a male child. In this case, according to the law as - 
current in Bengal, will his inherit'ance devolve on the adopted son 
ItOL. 111. ... 3 b*, 
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1824: of his son, or on his daughter's son ; if on both, what are theft* 
. - respective shares ? 

Ramkishen Question 2nd.—K Hindoo widow having obtained her husband’s 
Su^hejrl, sanction to adopt a son, does so ten years after his death. Is the 
mailt sirr*” adoption which toolc place after so long a period from her hus- 
MuteeDi> band’s death good and legal, and is such adopted son entitled to 
bia, and inherit from his adopting mother's father-in-law or otherwise ? 
otbers. Question 3rd. —The grandfather, by whose direction and con¬ 
sent the widow had adopted the son, after such adoption, having 
been displeased with his son’s widow, made out a deed of gift in 
favour of his son-in-law, and put him (the donee) into possession of 
his entire landed property of both descriptions, ancestral and self- 
acquired. is the deed of gift valid in such case, and is it an impe¬ 
diment to the adopted son’s right of succession to the property? 

Question 4tA —Should the grandfather have executed the deed 
of gift in favour of his son-in-law previously to the adoption, in this 
case-will his property devolve on the adopted son or not? 

Question 5th. —If the donor have executed the deed of gift either 
in 1221 or I2'22 B. S., and antedated it to 1218, B. S., by the 
collusion of his son-in-law, in this case will the deed of gift be held 
null and void by season of such false entry, or will it be considered 
good and legal notwithstanding? 

Reply Isf.—If a Hindoo of Bengal die, leaving a dairghter who 
is likely to have male issue, and an adopted son of his son, the son 
dying before his father, and a few years after that the daughter 
bear a son, in this case, the adopted son is entitled to the succes¬ 
sion, even though the daughter and her son are living. However a 
discrepancy exists on this point between the text of Devala quoted 
in the Day a Bhaga, and that of Menu, who holds the first rank 
among legislators. This opinion is delivered agreeably to the 
doctrine of Menu. 

Authorities. — “ Of the twelve sons of men whom Menu, 
sprung from the self-existent, has named, six are kinsmen and 
heirs, six not heirS; except to their own father, but kinsmen. 
The son begotten by a man himself in lawful wedlock, the son 
of his wife begotten in the manner before mentioned, a son given 
-to him, a son made or adopted, a son of concealed birth, or whose 
real father cannot be known, and a son rejected by his natural 
parents, are the six kinsmen and heirs.” The two texts of Menu, 

Reply 2nd. —A Hindoo widow having obtained her husband’s 
sanction may adopt a son after ten years from the date of her 
husband's death, and the adoption is legal. Such adopted son is 
entitled to inherit from his adopting father’s father, for there is no 
fixed period for adopting a child on the expiration of which the 
adoption can beheld void. 

Reply 3rd.—Should 'the widow of the son, wkh the consent of 
her late husband and his father, have adopted a son, and subse- 
quentty, should the father, being displeased with his son’s widow, 
have given his property moveable and immoveable to his son-in- 
law, the gtftenust be considered illegal, and the soo-in-law can 
derive no I’ight thereby to the property given. 

AuTRORtTiES.— “ What has been given by men agitated with 
fear, anger, lust, grief, or the pain of an incurable disease, or, 
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dsc. &c. must be considered ae ungiven.” llie passage of Nareda >82*. 
cited in the Vivadarnuva Setoo. 

Reply Ath .—Though the grandfather, previously to the adop- Rainkwben. 
tion, have executed a deed of gift assigning his property to his hurktiey), 
son-in-law, yet the adopted son had acqiyred a prior title ^o the Sri*”' 
property, the permission (which the deceased son h*ad left with Mut«e Dl- 
oia widow to adopt a son) being considered in the light of her bis, and 
pregnancy, in other words, the boy ultimately adopted being 
entitled to all the rights of a posthumous son. 

Authorities. — “ Even they who are born, and" yet, unborn, 
and they who exist in the womb, require funds for subsistence; 
the deprivation of the mean* of subsistence is eeprehended.” The 
text of Mean (a) quoted in the Daya Bhaga, 

Reply 5th .—Should the donor in the year 1221 or 1222, B. S., 
have executed a deed of gill in favour of his son-in-law, and have 
antedated it to the year 1218, B. S., to defraud his son’s adopted 
son, in this case the deed of gift must be held null and voi.d by 
reason of its containing a false entry. This vyuvusthaia conform* 
able to Menu, the Daya Bhaga, and other legal authorities as* 
current in Bengal. * 

After perusing the above opinion, the Second Judge recorded His 
judgment on the 18th of May 1824, to the following effect; that 
it appeared that the deceased Lukhee Dibia had, before the insti¬ 
tution of the suit on which the present appeal was founded, brought 
an action for two other taiooks against the deceased Kalika Per- 
saud (then living) with his daughter and her husband, in the same 
Ziliah Court on the 2dth of April 1814, corresponding to the 14th 
Bysakh 1220, B. S., that from a view of the proceedings in that 
case it was evident that the deed of gift', professing to have beeu 
written the 2d of Bysakh 1218, B. S., was actually not in^existem-e 
at the time of the reply of the defendants in that case; that is, on 
the 14th of September 1814, corresponding to the third of Bhadoon 
1221, B. S., since in that reply there was no mention of such a. 
deed, and it may be considered as certain timt had such a docu¬ 
ment been in existence, the defendants would not have failed to 
insist on it; that the said Kalika Persaud had stated in his reply 
that his daughter was not without hope of offspring, and sup¬ 
posing him to entertain such hope, there seemed bo conceivable 
reason why he should convey his property, as he was subsequently 
alleged to have done, to his daughter’s husband; that Kalee 
Persaud and his wife Sri Mutee had, at the same time, denied 
having any connection with the property claimed in any way, 
which they would not have done had such an instrument as a deed 
of gift been previously executed in their favour; that the first 
inention<of that deed was to be found in a statement appended to 
his former one by Kalika Persaud on the 6th of. February 1816, 
corresponding to the 25th Bysakh 1221, B. S., and was altogether 
undeserving of confidence, contradicting, as it did, the former alle¬ 
gations of the same person and his fellow defendants; that there¬ 
fore it seemed clear that the said Kalika Persaud had, subsequently 
to the filing of his first defence, conspired with his son-in-law with 
tome fraudulent intention, and had drawn up a deed of gift bearing 

. (a) Bot sited as the text of Kiredaia CtUbrooke's Digett^ voL 2, page 22?^ 
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1824. a false date; such a deed being, as proved by the reply of the 

-;;— Cruit Pundit, entirely illegal; that it had been established that 

s" ki''*-*!*" adoption of the boy Iswur Chund bad taken place in the month 
v.MiissHm- Aghun I‘221, 6. S., two months before filing the amended 
mailt Sn« defence, the^mention of a deed of gift in which, for the first time, 
Mutce Oi- could, in consequence, only be looked on as an expedient of the 
oihe^^ writer to deprive the adopted boy of his rights, and satisfy his son- 
in-law who wished to retain the inheritance for the sun of whose 
birth he was then not without hope; that it had been moreover 
established, that the adoption of Isnur Chund had been made with 
authority from the husband preiiously received, and with the 
consent of the father-in-law ; that a delay of ten years before such 
authority was acted on was not illegal as had been proved by the 
answer (No. 2) of the Court Pundit; and this was further 
supported by the fact, that the opinion of the pundit of the 
Provincial Court, given in ignorance of the existence of a deed of 
gift, .was exactly to the same effect; that although another opinion 
of thiit pundit, given on the supposition of the deed of gift having 
been made out previous to the adoption, declared that deed to 
confer a superior right, yet the opinion in question could not be 
held applicable in the present case, when the allegation of the 
priority in date of the deed of gift had been shewn to be a mere 
fraudulent circumvention. 

I'he whole estate was therefore adjudged to belong to the 
. adopted son; subject to the necessary condition of providing for 
the maintenance of Sri Mutee. 

'I he case was next brought before the Fifth Judge (W. B. 
Martin) on the H^th of June, who expressed his entire concurrence 
in the above opinion. 

Judgmgnt of the Courts below reversed with costs. 


1824. RAMMARAIN WITTER, Appellant, 

*-- versus 

Jui.e2i8t. KALEE PERSHAD KAl, and others, Respondents. 

The Court THI.S was an action brought by the present respondents in 
oniered a the Provincial Court of Calcutta, on the 28th of December 1811, 
omcelied* against the appellant, to redeem a mortgage and to obtain 
tiTniiifrh it’ possession of 63‘2|J beegas of lakhiraj land in the estate of Rut- 
contnined tiinpoor, situate in the pergunna of Mughora, the estimated 
nouiciiiion decennial produce being 5,325 rupees, with the principal and 
U^not^bei’ interest of some rents collected from it, amounting to 7,938 rupees, 
expressly"*^ 4*^ procure the reversal of a summarv decree by which they 
drclnred to had been adjudged to pay to the defendant the sum of 4,985 
be perpe- rupees II anas. 

peHrin* *uf plaintiffs stated, that Ram Mohun Rai, of whom they were 

liave been fbe heirs, had mortgaged to a person by name Ram Mohun Bhose 
granted to fora term of §jx years, 471^ of the above number of beegas, for 
thesHiiie iijg gjjuj qP 45 j rupees, on the 13th of t*halgoon 1196, B. S.; that 
dMs'sa'ine**" given him a lease of these 471J beegas, with 61 

day aud for beegas besides of waste land for the term of the mortgage, as 
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a security for the payment of the loan he had received, with its 1624. 

interest; that being at the time much pressed for money, he had 

agreed that Ram Mohun Bhose the mortgagee, should receive ibe same 

interest at the rate of 3 per cent per mensem i but as he could 

only profess to give the legal rate of I per cent in the mcytgage 

deed, he had, to evade the difficulty, let the land, wliich paid in and then* 

general 14^ anas a beega, for 8 anas a beega, and the uncut- fore evi< 

tivated ground, included in the lease, at 2 rupees a bee^a for the 

first year, 4 rupees for the second, and 8 rupees from the com- ^ 

mencement of the third till the end of the sixth and last year: that,'dUional 

by these means, both principal and interest had been paid off, seciiiitf for 

and whatever in excess above the amount of that payment the * 

defendant had received from the land up to the year 1203, 13. S., 

when the plaintids first sought to recover the land, belonged to 

them (the plaintiffs); that at that time they had sought to recover 

the land, not by a legal process, but by beginning to collect rents 

from various of the tenants; on receiving intelligence of which, the 

aforesaid mortgagee. Ram Mohun Bhose, brought two actions 

against them, one on the ground of the mortgage, and the other, 

as having been forcibly expelled froTn bis property; that by means 

of a purwanna of the Court, issued on the latter of these claims, 

he gut himself reinstated, and was in the full receipt of all, the 

rents, but that the former claim was dismissed; that on this, 

they (the plaintiffs) began in 1207 B. S., to draw again some 

income from the land, when Ram Mohun Bhose instituted a suit in *• 

the Zillah Court of Hooghly against them, and a person by name 

Kalee Das Rai, on the plea of ejection by violence from 3,225 

beegas of ground in the tarfooks of Ruttunpoor, Bun Hooghly, 

and others, which he professed to have rented from them and the 

said Kalee Das Rai to whom they belonged, with a claim for rent 

unduly appropriated previous to his advancement of his claim ; that 

before his death, which occurred shortly after this period, he sold 

all his right and title to any land which he had actually in his 

possession, or on which he had any claim, to the present defendant, 

who, as his successor, maintained the above mentioned suit in> 

the Court of the Twenty-four Pergunnas, to the jurisdiction of 

which the disputed lands had been transferred from that of 

Hooghly; that the defendant bad, by the decree of that Court, 

got awarded to him 870 beegas of the land, and 4,613 rupees 6 

anas of the money claimed; that in conformity with the provisions 

of that decree he had, towards the end of 1216, B. S., obtained 

possession of the mouzas situated in the estate of Ruttunpoor, 

the property of the plaintiffs, and the lands in Bun Hooghly 

belonging to Kalee Das Rai; that that decree was affirmed in 

the Provincial Court, and the sum specified above ordered to be 

paid, which award was confirmed with the following alterations,* 

on appeal to the Sudder Dewanny Adawlut: namely, that the 

land should remain in the hands of the defendant, but no money 

be paid until after the expiration of six months, during which time 

it was left to the option of them (the plaintiffs) to bring an action 

to obtain the redemption of the mortgage in the Provincial Court; 

that according to the directions of that amended award, they now 

laid their claim, having for their object, in addition to that men- 
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1824. tione'di in th6*e directions, the obtuining from the defendant the 

--sasa, in all, of 7,938 rupees, comprising the surplus received from 

RRoinwaie the land by Ram Mohun Bbose up to the year 1201 B. S., after 
Mitterv. (he liquidation of the debt incurred by the mortgage and rents for 
the ^efirs from 1202 to li{L06,B. B., during which time he had pos> 
aud others, session of the land, at the rate of 14^ anas per beega, (with the 
exception of a small portion for the year 1204, which they (the 
plaintiirs)‘had drawn directly from the tenants; and fur the years 
1217 and 1218, at the rate of one rupee a beega, as much being 
charged for interest as for principal, since the former in the long 
period of years which had elapsed exceeded the latter : They also 
sued for the reversal of a summary decree by which they were 
adjudged to pay for interest and principal of the rents at 14^ 
anas a beega for the period of their occupation from the begin* 
nitig of 1207 till near the end of 1216, being the sum of 4,985 
rupees, 11 anas. 

The defendant replied, that the plea of the plaintiffs by which 
they claimed full proprietorship of the disputed lands was utterly 
untenable, for that the facts of their connection with the property 
were these; that in the year*- 1171, B. S., a person by name 
Atiua Ram Bhose obtained a perpetual lease of some land that was 
then waste, situate in the estates of Riittunpoor Bun Hooghly, 
&c. from certain holders of lakhiraj grants, and among them the 
ancestor of the plaintiffs, in the name of his grandson Ram 
. • Soonder Bhose, and taking that laud under bis own management, 
cleared, cultivated, and otherwise improved it; that, subsequently, 
the said Ram Soonder Bhose sold the property in 1187, B. S., to 
a person called Radha Churn Chose :nthat on his death his widow, 
acting on permission received from him, gave it with all the other 
propeity, ^moveable and immoveable, of her husband, to her 
brother Ram Mohun Bhose, by a deed of gift on the 22d of 
KartUk 1196, B. S., that Ram Mohun Bhose in 1211 B. S., 
sold ail his right and title in it to him (the defendant), who 
got possession by means of the summary decree which the 
plaintiffs claimed to be reversed; that the ancestor of the 
plaintiffs had received from Ram Soonder Bhose, Radha Churn 
Chose, and Ram Mohua Bhose respectively, the sum fixed in 
the original deed of perpetual lease, for the continuation of 
which, payment the plaintiffs had a just claim on him (the defen¬ 
dant) but none for the full proprietary right to the land; that 
when in i 196, B S., Ram Mohun Rai, ancestor of the plaintiffs, 
mortgaged the land to Ram Mohun Bhose, it was only as a 
security for the payment of a debt contracted by him, the perma¬ 
nency of the lease being in no way affected by it; and that this 
was clear from the fact, that the original deed happening to 
.have been lost in that year. Ram Mohun Rai had given him 
another, also containing a grant in perpetuity, which instrument 
was falsely stated by the plaintiffs to have been a deed of lease for 
the limited penod of six years; and that, finally, he (the defen¬ 
dant) was in actual possession of all the land involved in the claim 
with the exception of 93 beegas, of which he had been forcibly 
deprived by Tarnee Churn Rai, a nephew of the plaintiffs, to aid 
their viewsi under the pretence <of their being part of his property. 
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The cose was nonsuited on the 7th of July f815,hy the Senior ^834. 
Judge of the Court, on the two following grounda, first, bec^se 
the action for the reversal of the summary decree could not be R^^Mraia 
tried with that for the redemption of the mortgage and recovery of 
rents received from the land during some years of what .was 
alleged to be illegal occupation ; for the'two causes had no suffi* nod 
cient connection ; and, secondly, because the claim for the above 
surplus rents should be laid, not against the defendanh who did 
not purchase the land till 1211, B. S., but against the heirs of Earn 
Mohun Bhose, the mortgagee who had possession till the plaintifiTa 
reestablished their own management in 1207, B. S. 

The piaintifi' presented a summary appeal against this decision 
to the Sudder Dewanny Adawlut, from which Court an order was 
issued, on the 8th of February 1816, directing the Provincial 
Court to permit the plaiiitifi to bring a second claim, within the 
space of one month, comprising all the several claims of the origi-. 
nat action, but suing the heirs of Ram Mohun in company with the 
first defendant; and, in default of the plaintiff proceeding with¬ 
in the allotted time, to put in effect the provisions of the summary 
decree of the 15th of September 11809, for the reversal of which 
they bad prayed. A new claim, framed in the manner prescribed 
by that order, was accordingly brought againsfthe original defen¬ 
dant and Sbeo Chunder Bhose and Muheswur Chunder Bhose, 
heirs of the deceased Ram Mohun : These latter stated in a peti¬ 
tion, that the land in question had been sold by their father Ram. 

Mohun Bhose during bis life time; that they had no hereditary right 
to it, and were therefore not responsible for any debts which their 
father might have contracted on it during his period of possession. 

The decree of the First Judge, of the 27th of July 1821, recited 
that the defence in this case was on the ground of a pretended 
perpetual lease of the land, for the support of which fhree docu¬ 
ments were adduced, 1st, a deed of sale dated the 7th of Jeth 1211., 

B. S.,from Ram Mohun Bhose to the defendant Ram Narain 
Mitter, 2Dd, a series of accounts relative to, the land from 1187 
B. 8., to 1196, B. S., and 3rd, a deed of lease; that with regard to 
the accounts, they appeared to the Court to be palpable forgeries, 
fabricated for the purposes of the present case; that as to the 
deed of lease, it was found on compqr^ng it with the mortgage 
deed of the 13th of Phalgxton, 1196, B, S., to have been executed 
on the same day, by the same person, in the name of the same 
person, and involving exactly the same land; and to be different 
from it only in one point, which was, that the term of the 
mortgage was fixed at six years, while in the lease there was no 
allusion either as to perpetuity or limitation of the period during 
which it should remain in force that when so much was similar it 
was natural to suppose that the existing difference was the effect of 
some accidental omission, and that the intention of the deed oT 
lease was that it should extend only as long as the term of the 
mortgage; certainly, the perpetuity of the lease could not be 
implied from the mere fact of there being no mention of limitation; 
that therefore, whatever surplus Ram. Mohun Bhdie might have 
received from the land up to the end of 1201, B. S., above the sum 
due on account of the mortgage, fpelonged to the heirs of Ram 



376 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1824. Mohuti Rai the mortgagor, that is, to the present plaintiffs: that 

- — -thi« surplus was found on calculation to be 506 rupees, 5 anas; 

Ramnsraia that Ram Mohun Bhose was also to be held indebted to the heirs 
KalM^Per* Mohun Rai for the amount of the principal of the receipts 

shad from land from the commencement of 1202, B. S., to the end of 
and others. 12U6, B. S. irith interest to the month of Kartick 1219, B. S.; the 
whole being 5,850 rupees, 2 anas; that these two sums should 
be paid from any money which might be realized from the effects of 
the said Ram Mohun Bhose; that the plaintiffs should also receive 
from the defendant Ram Narain Mitter the rents of the two 
years 1217 and 1218, B. S., during which he had been in possession, 
with interest calculated as above, equal in all to 1,103 rupees ; and 
that the plaintiffs should be released from the payment of the sum 
awarded against them by the summary decree of the 15th of 
Septe-nber 1809. Judgment was accordingly given against the 
defendants, and the plaintiffs declared rightful proprietors of the 
lands, with the sums abovementioned to be obtained respectively 
from the persons and in the manner specified. To this order was 
subsequently appended another, given on a petition of the plain¬ 
tiffs, by which the defendant (lam Narain Mitter was adjudged 
to pay in addition the sum of 4,492 rupees, the receipts from the 
beginning of 1219, S., up to the date of the decision of the cau.'^e. 

Ram*Narain Mitter, dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut. The cause came to a hearing on 
. .the 14th, 15th, and 21st of June 1824, before the Officiating Judge 
(J. Ahmuty), who declared his opinion that it was clear the 
disputed lands were the antient hereditary property of tite respon¬ 
dents; and that the assertions of the nppeliant that they had been 
long the property of the family of the person from whom, in 1211, 
B. S., he l|ad bought them, were quite uiiwnrihy of credit- For 
the Court could place no dependance on the evidence of the three 
witnesses he had produced to prove the accidental burning of an 
original deed of perpetual lease ; that further, the series of accounts 
professing to have been drawn up regarding the land from 1187 
to 1196, B. S., inclusive, could not be considered authentic; that 
it appeared evident to the Court that the land had been given in 
lease on the day when the mortgage was completed, without any 
limitation as to time, with the intention of its being kept in farm 
until the amount of the mortgage should be realized from it by 
the mortgagee : and that had the old deed specified perpetuity, 
and had it been meant to renew such deed, the term perpetuity 
would undoubtedly have been expressly defined in the new deed. 
The decision of the Provincial Court was therefore fully affirmed^ 
with costs. 



CASES IN THE SUDDER DEWANNT ADAWLUT. 37t 


RAM NARAVUN DUTT and others, Appellants, • 1824. 

versus 

MUSSUMMAUT SUT BUNSEE and others, Respondents. June23«I, 

• , • • • • . 

THIS was an action brought by the present respondents, in the 
Zilidh Court of Myineiising, against the appellants, on the 1 tn 
of January 1817, to olittiu possession of an eight ana share in the beirsad* 
villages of Khulrae, Buipuor, buiidgaoii and others, situated 
the pergunna of Hijradee. The jumma of the share claimed, 
valued at thrice its actual amount, was stated to be 673 rupees alleged 
8 anas. . , . ^ 8wd ‘rf 

The plaint set forth, that the whole of the villages claimed were 
the hereditary property of one Jye Gopal Rai and Jye Govind 
R.ii, his brother, father of Mussummaut Sut Bunsee, one of the 
plaintiffs, and maternal grandfather of Lukhee Narayun andwHsexe* 
others; that the aforesaid persons, Jye Gopal Rai and Jye or^wlie-*'** 

Rai, possessed a right to equal portions of the villages, but had — 
alwavs held them in common; thaj about eight years before his time of its 
death, the latter had grown weak in all his faculties, having lost execution, 
both sight and hearing; that he died about the year 1206 6. S., 
at the advanced age of 109 years, leaving no heirs but the plaintiffs: 
that, under this impression, the plaiutilf, Sut Bunsee, had performed 
for him the exeqnial ceremony of the sraddha, but that two of the bis sound 
defendants. Ram Narayiin Uutt and his brother Raj Kishen Dutt, mind, 
heirs of the aforesaid Jye Gopal Rai, pretending to have received 
the property of Jye GoMud Rai from him by gift before his death, 
refused to admit the plaintiffs assumption of their rights; that on 
this Narayiin Nundee ^deceased), and Lukhee Narayun Nundeehad 
filed a plaint in the Court to procure redress, but were snonsuited 
on the 21 St of January 1805, on ihe ground that all the persons 
who had claims to the lands had not joined in bringing the action ; 
and they were directed, at the same time, to sue, if they wished 
to do 80 , in common with the rest of the alleged rightful owners; 
and that lastly, because of that number. Moohindiir Narayun, 

Ram Narayun, and Kalee Narayun, were not out of their minority, 
thev had postponed their action till the present date. 

Ram Narayun Dutt, and Raj Kishen Dutt, two of the defen> 
dants, replied, that Jye Govind Rai, their fathers uncle, behig at 
the ti'i'e in sound mind and full possession of his faculties, had in 
the year 1200 B. S., granted to them all his property (with a few 
specific exceptions reserved for the maintenance of the plaintiffs), 
and his male and female slaves, by a deed of gilt executed m the 
presence of the members of his familv, the Purokit or family priest, 
and other trustworthy persons; that about six years 

after the aforesaid conveyance of his property, he died, but that* 
they, the two defendants, had possession, on the strength of 
the above-mentioned deed, during his life-time, providing for 
the support of the donor when alive, in conformity with a condition 
of the said deed; and after his death performing* the ceremony 
of the srnddha to his manes; that the plaintiffs had no right to 
any of the land in their (the defendants) hands; nothing belong^ 
ing to them but the maintenance before alluded to, aud of which 
vot. III. 'Sc 
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1824, th^ had got possession from .lye Govind Rai himself; that the 

—-- plmntifTs had professed -that they had been delayed in the prose- 

Rain Na- cution of their suit by the minority of some of them, but that this 
was clearly a mere pretence; for, so long as their mother was 
children wefe disqualitied by the Hindoo law from 
inHutSut having any claim on the property of their maternal grandfather, 
Bnnsee and but that .in point of fact the plaintilf, Sut Buiisee, had wilfully 
others. deferred her plaint so long ; that of the witnesses who had signed 
the deed of gift, some of the most respectable and trustworthy 
were dead, and one of the snrvivt'rs. Ram Chunder Rai, had of 
late quarrelled with them (the defendants), from which circum¬ 
stance the plaintiffs, hoping to cstiblish their claim on a contra¬ 
diction in evidence, had at last appeared in Court after more than 
twelve years had elapsed from the date of their former action ; 
and lastly, that in their reply to that former plaint, they (the 
defendants) had stated 1202 as tlie year of the execution of the 
deed'of gift, and, in doing so, had committed a mi^take ; for the 
real date was 1200 B. S., as might be seen from the deed which 
they were prepared to produce,. 

Radha Kishen, another defendant, replied, that all his connec¬ 
tion with the subject of the plaint was that one of the two other 
defendants, viz. Raj Kishen, had given him half of his share, 
which he had received by gift from Jye Govind Kai. 

The plaintiffs rejoined, that they had never received from the 
■' deceased Jye Govind Rai the property as maintenance, which the 
defendants alleged them to ha\e done; that, in the reply of the 
defendants to the former action, thqy had stated the ‘id of Poos 
1202 B. S., as the date of the deed, while now they gave out that 
date to have been the year 1200 B. S.; how then was this subse¬ 
quent undertainty to be reconciled with the minute exactness which 
they had affected in the former of their statements, and how was 
the fact of their having employed contideutial persons to persuade 
the plaintiffs to conse^nt to a compromise and accept certain portions 
of the contested land, compatible with the supposition of the ex¬ 
istence of such a deed? Further, that in a suit brought by Ram 
Chunder Rai against the present defendants, although the Sudder 
Aumeen who tried the case had repeatedly urged them to produce 
the deed, they had not been able to do so; and that lastly, their 
present suit was instituted within twelve years after their former 
one, not as the defendants had pretended, after the lapse of that 
period. 

The defendants, who were present, added to their former state¬ 
ment a simple denial of any persons having been sent by them 
authorized to effect a compromise with the plaintiffs. The defen¬ 
dant, Mussummaut Tara Munee. did not appear. The decree of 
* the Acting Judge, dated the 10th of February 1820, dismissing the 
suit, was to the following effect: That it had not been clearly 
proved by either partv of what exact age Jye Govind Rai was 
when he died; hut that he was, at the time at which the deed 
professed to have been executed, in his sound senses, and able 
to write his signature was clear; for, although some of the wit¬ 
nesses on the part of the plaintiffs had asserted that his reason 
was affected by tbe infirmities of age two jyears before that time, 
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still their evidence was little to be trusted on account of the con- 1824. 

nection subsisting between several of them and the plaiatifts; -- 

that the veracity of the defendants witnesses, and the right of ihe Ram Na- 

defendants to the disputed property was proved by the fact of 

their having held long continued possession; that the statement 

of the plaintiff, Sut Bunsee, that she had delayed bringing a %ecend 

suit on account of the minority of her children, was notoe received, Bunsee and 

because she was of age; and being so, the Hindoo law rendered others. 

it legal for her to sue for her father’s property ; and that 'since she 

had delayed the prosecution of her claim from the date of the 

deed till 1222 B. S., a period of 22 years, that plea must be 

held illegal. 

The plaintiffs, dissatisfied with this decision, appealed to the 
Provincial Court of Dacca, in which Court all the former defen¬ 
dants appeared, with the exception of Tara Munee. 

The decree of the Second Judge of that Court, on the 13th of 
September 1820, coincided in siihstince with the opinion expressed 
by the First Judge on the 11th of the same month, which 
was, that the decision of the Zillah Judge seemed to rest on two 
grounds, one, the long continued possession of the respondents; 
and the other, the delay of 22 years alleged to have occurred 
before the institution of the suit; that, therefoce, the first fact to 
be enquired into wus^ whether the date of the present pl^aiut 
was twelve years from the date at which the former plaint of the 
appellants was nonsuited or not ( that in this inquiry, it was 
found that Jye Govind Rai died in 1206, B. 8., and that the date *• 
professed on the deed was the 2ud of Poos, 1200, B. S.; that of 
the nonsuit being the 21st of February 1805, corresponding to the 
2ud oCMagh 1211 , B. S.; theft, therefore, between the first plaint 
and the ground of it, twelve years had not elapsed; and again, the 
date of this action was the I4ih of January 1817, A. IJb, corres¬ 
ponding to the 3rd of Mugk 1223, B S., only 1! years, 11 months, 
and 23 days from the date of the nonsuit: moreover, that the degree 
and nature of the relationship between the parties was confessed 
by both, 'i'hat the case then stood thus th8 appellants claimed 
as heirs, and the respondents on the authority of a deed of gift, the 
authenticity and legality of which document was the point mate¬ 
rial to the decision of the cause; that with regard to thisi it had 
been proved by the evidence that at the date of the deed Jye Go¬ 
vind Rai was beyond 100 years of age. we.ik in mind and afflicted 
at once with deafness and blindness ; that consequently, and with 
reference to the reply of the pundit to a question propounded to 
him, the deed of gift must be held not %alid. It was accordingly 
ordered that the decree of the Zillak Judge should he reversed, 
and the property claimed be given up to the management of the 
plaintiff, 8ut Bunsee, during her life time; the profits of the im¬ 
moveable part being divided into five shares, one to be given to • 

Liikhee Narayun, son of another daughter of Jye Govind Rai, and 
the other to be retained by Sut Bunsee and her family; it being 
provided that no actual partition of the property should be made 
during the life time of Snt Bunsee; but that sii«h quintuple 
partition should be made on her death; provision being assigned 
for the maintenance of the respondent Tara Munee. 



380 


CASES IN THE SDpDER DEWANNY ADAWWJT. 


1824. The respondeats presented a petition for the adreisaion of a 

- - special appeal, which was admittedin the Sadder Dewaony Adaw- 

Ram Na« lut on the Jt'th of April 1821, on the grounds detailed in the pro* 
rayiinDiitt ceedinga of the Court of the Ist of March and 2nd of April of 

These were the long possession which the petitioners 
niaiitSus had ,had of the land, ^he protracted silence of their oppon^iis, 
iSunaoe and although they had received permission from the Ziilah Judge to 
otbers. bring a new suit, and the absence of enquiry regarding the legal 
accuracy of such a deed, or its adaptitlon to the local nsaae of the 
country. On the demise of Raj Kishea Dutt, his wife Knrna 
Dasee maintained the suit as his heir. 'I be case came on before 
the Second Judge (C. Smith) on the 29th and 30th of Decemlier 
1823. besides the papers of the immediate case, the vynvustha 
of the Court Fiindit in the cause Hur Lochun Mitr and others 
versus Kalee and others, with the letter of the Register of the 
Court bearing date the 4ib of June 1818, addressed to the Acting 
Judge of Beerl)hoom, were produced and read. The judgn ent 
giien was to the following effect: I hat it appeared that ihepre> 
sent appellants in their reply to the first plaint of the respondents 
in the Mymensing Court, had mentioned the exbtence of the 
deed of gift, and the mere ‘Occident of their having written 1202 
for 1200, was not sufficient to attach discredit to their stateniei>t; 
that the proof of the validity of that deed required that three poi* ts 
should be established, fir^t, that Jye Govind was the writer of the 
deed ; secondly, that he was in sound mind at the time of writing 
,. it; and thirdly, the legality of such a deed at all: thi.t, as to the 
first of these points, it seemed placed beyond doubt by the evidence 
which had been adduced, and the fact of the api'eltants having 
got possession according to the provisions of the detd ; that as to 
the second, it also appeared that the donor was sound in mind at 
the date^. of the gift; and that, with regard to the third, it was 
clear, from the decree of the Sudder liewanny Adawliit, in the 
case Chunder Rai versus Iswur Clmnder Hai; the reply of the 
Court Pundit in the case Hur Lochun Mitr versus Kalee and 
others, which had been forwarded to Beerbhoom (a), and from the 
replies of the pundits, tiled by the present appellants in the Ziliah 
Court of Myrneusingh, that such a deed of gift was lawful: that the 
reply of the Provincial Court Pundit, declaring the deed illegal was 
framed on the question as propounded by the Senior Judge of tiiat 
Court, which stated that the donor at the time of his executing 
tlie instrument was infirm, deaf, and blind. These three points 
being established, the validity of the deed must be acknow¬ 
ledged. I he Second Judge, therefore, recorded his opinion th it 
the appeal should be adjudged; but the case was next brought, 
on the 26th of February, and the 2nd and 9ih of March 1824, 
before the Third Judge (J. Shakespear) who expressed his opinion 
, that the witnesses of both parties agreed in their statement of the 

(a) This tyuriu/Aa merely went the lenfrtli of proving tlist a deed of gift may 
be valid though cluaged with certain ronditiona, and that a |H‘ra(in might convey 
all his property to another, thongfi there was a stipulation in the deed that ihe 
d«>iior should Its maintained by the donee during hu life-time, anil that i ha 
axpquial ceremonies of the former should be performod by the latter in cousida* 
ration of the gift, * 
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1824. Benares for the zemindirs to pay the full amount of rent of 
———■ their zeiniiidareee, aceordiiur to the jumma eittahliahed under 
The Col- the re^iiiatione. No malikuna is allowed to them, nor is there 
).,a„y mention ni.'^de of malikana in the regnlations applicable to 
the pVi.viufO of Benares' Let the Jumma be fixed at 8,042 rupees 
ink Sing, annum, or let there be a new settlement. The respondent is 
iiOl entitled to malikanu. 

On the 15ili of .lanuary 1823, the case came on again before the 
Ban e Judges, who, after perusing the answer filed by the Vakeel 
vf the appellant, passed a decree to the ^following effect: The 
original object of the respondent was to pro\e his right to hold 
the talook 8ooihye Kooroop at a perpetual and fixed annual jumma 
of 7,129 rupees, 14 anas, 3 pie, under a pottah granted by Mr. 
llntiedge, formerly Collector of the Zillah, and bearing date the 
8 th shaban 1208 F. S. It appears that after the death of ihe father 
of the plainliff a pottah was granted to the plaintiff by the Collector 
aforesaid, purporting to be confirmatory of a zemindaree pottah 
ill his father’s favour at the same rent. The pottah, houeier, 
which in 1202 F. S., was granted by Mr. Duncan to Roop Sing, 
the pluintifi's father, is not a pottah conveying the riglkt of a 
zemindar; but' a tehiilduree pottah. granted in conformity 
With section 15, regulation II, 1795, and authorizing a deduc¬ 
tion of dekyek and bhuray from the amount of the jumma entered 
in the said pottah in favour of Roa.p >ing, as tehsiidar It also 
appears that I'revinus to this, namely, in the year 1196, F. S . a 
AJouitoJuree pottah was granted to Uoop Sing for four vears, 
commencing with that year, at a jupima of 8,001 rupees, and that 
duiing this time a suit was instituted against him by a person 
who claimed possession of the zemindaree, and subsequently 
dl^lnli^seCl. Hence it is clear that the pottah granted by Mr. 
Collettir Rutledge is null and void; for when the office of 
tehiildar was abolished, their fees, viz. the dehyek and bhuray 
were resumed by G,overiimeDt. Moreover, the pottah granted, as 
above stated, by Mr. Collector Rutledge is a zemindaree pottah', 
as therefore that gentleman had no authority to grant such a 
pottah, and as it appears (hat it was never confirmed by the Board 
of Revenue, it is not sufficient, under the regulations in force, to 
giv| a claim to a perpetual settlement. On consideration of all 
these circumstances, the above-named Judges of the Coiiit of 
Sudder Dewanny Adawlut recorded the following opinion : The 
claim-of the respondent to the perpetual settlement of the said 
talook. at an annual jumma of 7,129 lupees, 14 anas, 3 i>ie, on the 
strength of ihepottah produced by him.is not established. Although 
it ap; ears from the pleadings filed by the appellant in thisCourt,that 
it is noi the iniention of Government to claim from the respondeut 
a larger sum than 8,04‘i rtiiiees as tbe annual jumma of talook 
Soorhve Kooroop, so long as the respondent shall be willing to 
pay that sum, yet, as the settlement of the talook has never been 
cumpiaied in the mode laid down in the regulations, the respon¬ 
dent is at lili^rty, ifhe conceive it to be to his advantage, to apnly 
for a new settlement. It di>es not appear how the jumma was 
fixed at 8.042 rupees, or whether any deduction from the Mofiissil 
assets was ever made ill-favour of X\\e Malgoozar. it is therefore 
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ordered and decreed, that the decision of the Provincial Court for t82l. 
the division of Benares, dated the 7th of March 1819, which co«.- ' • ' — 
lirms the decision pissed by the Judge of the city of Benares on Ths Col* 
the 7th of May 1817, be amended, and that the claim of the plaintiff lector of 
for a deduction in his rents be dismissed.. The plaintiff is,how* 
ever at liberty to apply for a new settlement if he thinks proper ruk Sing. < 
to refuse to pay the jumma demanded by Government. If he be 
■willing to pay the jumma demanded by Government, vra. 8,042 
rupees, 11 aiiae, from the date of this decree, that jumma shall, 
according to the consent expressed by the officers of Government 
be considered as the ti|^d jumma of the talook to be held as a 
mokurreree tenure. As the present action is founded on a pottah 
granted by the Collector to the respondent, although the grant 
of the said pottah was erroneous, the suit cannot be considered 
as vexatious and unfounded, inasmuch as the jumma must have 
appeared to him to be correct. It was further ordered that each 
party should pay their respective costs in the three Courts. 

Affer this decision was passed, the respondent presented a petitiott 
to the Court, on the 16th of April 1823, praying for a review 
of judgment, in order that the wotd “ zemindaree" might bd 
entered in the decree of the Court, instead of the words " mokur^ 
reree tenure.*' 

The appellant also, on the 26th of November 1823, presented a 
petition for a review of Judgment to the following effect: It it 
stated in the decree of the Court, dated the 15th of January of the •, 
present year, that if he (the respondent) be willing to pay the 
jumma demanded by Government, viz. 8,042 rupees, 11 anas, from 
the date of this decree, that juistma shall, according to the consent 
expressed by the officers of Government, be considered as the fixed 
jumma of his talook." But no promise is to be found in the 
petition of appeal, and other papers filed by Government in the case, 
that Government will not make a new settlement or encrease the 
jumma of the land in question; on the contrary, it was stated 
that if the plaintiff had any objec tion to mak« against the settle* 
ment, he was at liberty to represent such objection to the Cover* 
nor General in Council, who would pass whatever orders he might 
think fit. Such an order as had been passed being detrimental to 
the rights of Government, the appellant expressed a hope that a 
review might be granted, in order that the intentions of the C^urt 
on the aforesaid points might be clearly and distinctly stated, and 
that Government might act according to such decision. 

A review of judgment having been granted, (the Judges who 
passed the decree being then absent from ill health,) on the peti¬ 
tion of the appellant, for the reasons above stated, the case came on 
again before the Second Judge (C. Smith) on the 14th of Juno 
1824, whose opinion was expressed in favour of altering the word- ^ 
ing of the former decree, and erasing the following sentence from 
that decree : " if he (the respondent) be willing to pay the jumma 
demanded by Government, viz. 8,042 rupees, 11 anas, from the 
date of this decree, that jumma shall, according to the consent 
expressed by the officers of Government, be considered as the fixed 
jumma of his talook," and substituting the final order following: 
it is finally ordered and decreed, that the decision of the Pro* 

VOL. III. 3d 



m 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


I8f4. vineial Court for the division of Benares, dated the 7th of March 

. . 1€ 19. which con^rms the decision passed by the Judge of the 

The Col- city of Benares, on the 7th of May 1817, be amended, and that 
iwtor of of tjjg plaintiff for a deduction in his jumma be dis- 

bSooOH- plaintiff,, however, is at liberty to apply for a new 

ruk Sing, settlement, if he think proper to refuse to pay the jumma demanded 
by Government. If he consent to pay the amount of/umma, 
which Shall, after due consideration, be fixed by the officers of 
Government, that jumma shall be considered as the 6xed jumma 
of his talook. Should he refuse to pay the rent which the officers 
of Government may fix. Government is aAberty to act according 
to the rules laid down in the regulations for those cases in which 
the zemindar may not accede to the terms offered by Government. 
As the present action is founded on a pottah granted bv the Col¬ 
lector to the respondent, although the grant of the said pottah 
was erroneous, the suit cannot be considered as vexatious, &c.” 

Moonshee Ameen Oodeen Ahmud,'the Government Pleader, and 
Mouluvee Nyamut Alee, the vakeel of the respondent, being in 
attendaHce,-the proceedings held on the review, which were laid 
before the Third and Fifthf Judges (J. Shakespear and W. B. 
Martin, they havjng joined in the order for admitting it on the 24th 
instant) and which were postponed for further consideration, were 
agmn brought forward before the abovementioned Judges, uho ex¬ 
pressed their concurrence in the opinion of the Second Judge, as 
far as related to the proposed omission in the furnter decision of 
the words quoted by the Second Judge. With regard, however, to 
the manner in which.the final order should be drawn up, they deem¬ 
ed it sufficient to amend the decrees of tl)p City and Provincial 
Courts, and to allow the plaintiff, if he were dissatisfied with the 
jumma demanded from him, to apply for a new settlement. The 
plaintifniad sued,.they observed, merely to obtain a remission from 
theyamwia which he was called upon to pay, and as that remis- 
eion could not be granted, it was sufficient to pass an order to that 
effect, under which the parties might act according to the rules 
laid down in the regulations for their guidance. 

Under these circumstances, it was finally ordered and decreed 
that the decision of the Provincial Court for the division of Benares, 
dated the 7th of March 1819, which confirms the decision passed 
by,the Judge of the city of Benares on the 7th of May 1817, be 
amended, and that the claim of the plaintiff for a deduction in his 
jumma be dismissed, but that the plaintiff be, however, at liberty to 
apply for a new settlement if he think proper to refuse to pay the 
jumma demanded by Government. Arc. &c. 

The parties were made liable for their respective costs, and one 
fourth of the regular fee was ordered to be paid by the parties 
respectively to their vakeeli for their trouble in conducting the 
ireview. 
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MUSSUMMAUT TARA MUNEE-DIBIA, Appellant, • - 1824. 


versus 


dev NARAYUN RAI and BISHEN PERSAUD,.Respondents. July lOth.^ 

* • • • • 

THIS was an action brought by Dev Narayun Rai,* one of the '*** 
present respondents, on the 28th of August 1819,. in the Provin- 
rial Court of Dacca, against the appellant, to obtain possession by*,, widow 
of a three ana share in the pergunna of Bhul, situate in the without 
district of Dacca Jelaipore. The jummat estimated at thrice its bA^ing ob> 
actual amount, being 14,837 rupees. consent of 

The plaintiff’s claim stated, that of Indra Narayun Rai, for- her hus- 
merly sole proprietor of a nine ana share in the aforesaid per- band, or in 
gunna, there had been three sous, Chunder Narayun Rai, Becha 
Narayun Rai, and Keerut Narayun Rai,. whose representatives, 

Raj Narayun Rai, Mussummaut Surda Dibia, and Lok Narayun not hare 
Rai, had^ common possession of die property, and lived together been deli¬ 
cti the family inheritance; that the first of these, viz. Raj 
Narayun Rai, died in 1198 B. S., leaving his wife, the defend* 
ant, authorized to adopt a soo^ Hhat she had accordingly, pnrenta, 
in 1205, B. S. adopted the present plaintiff, then five years old, but only by 
conformably to the manner directed in the shasfers ; and invest- j‘“ '»^odier, 
ing him in 1207 B. E. with the Brahminical thread, had set aside 
for his support the mouza of Rajnugur, and afterwards solem- hold the 
nized his marriage at considerable expence; that bis adopting adaption 
mother, the defendant, had, by a decree in an action which she 
had brought while he, the plaintiff, was yet a minor, against Mus- g„nyndopt- 
summaut Subd iswnree (who bad married the son of Keerut Na-ed, 
rayun Rai aforesaid), got a three and half ana share of the being of 
zemindaree awar^pd to her; that when the said Subd Iswuree 
was about to appeal to the Sudder Dewaniiy Adawlut against that agreement 
decision, his mother, to avoid the necessity of any further main- ncknow- * 
tenance of the suit, had, witliout his knowledge, consented to a Edging the 
compromise, and giving up to Subd iswure« a one ana, three 
gunda, one kowrie share of the aforesaid three and half ana depend on* 
share, had reserved the rest for herself, entering a razeenama his per- 
in the Court; that on this, he, the plaintiff, being of age, had fonnnnce 
petitioned the Sudder Court to prevent the above arrangement, 
and was directed to iustitiite a suit in the Civil Court; that he {lad Ms’infr&c-’ 
in consequence done so for the three and half ana share aforeshid, tion/uf 
agaiii.st his adopting mother. Subd Iswuree and Goluk Narayun con- 
Rai her son; but finding that the decision of the Court in the 
appeal of Mussummaut Subd Iswuree versus Gunga Persaud aud 

right. 

INDRA NARAYUN RAI, 

f ~ . ~ 

Chunder Nsrayun Rai, Becha Narayun Rai, Keerut Narayun RiUy * 

I married Mussummaut i 

A daughter married to Stirda Dibia, and had Lok Nararun Rai, 

Oodye Narayun Rai, no son by birth or married Miissunimant 

I adoption. Subd Iswuree, 

Raj Narayun Rai, 
married Tara Miinee 
Dibia, appellant. * 

Alleged adopted son, Dev Narayaa Rai, reyondeot. 


Keerut Narayun Ru, 

Lok Nararun Rai, 
married Miissunimant 
Subd Iswuree, 

•I 

Goluk Narayun Rid. 
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1824. others, had assigned, of the whole nine ana share, two thirds to 
the said Goluk Narayun, and only a three ana share to his, the 
Mnssuni- plaintiff’s adopting mother, he had withdrawn that former plea, 
mailt T^a and entered the present, omitting any mention of the portion of 
D4r ®®®h% Narayun, whose pj-operty on the death of his wife (for he had 
Nara}'nn no children) devolved on Goluk Narayun Rai, who, as nearest of 
Rai and kin, had performed his sraddha or exequial ceremonies, and suing 
^share belonging exclusively to his father. 

'The defendant replied, that she had never received permission 
from her husband to make an adoption either orally or by writing : 
but that when Suhd Iswuree had brought an action against her, 
Purmanud, a Brahmin, her family Gooroo and her agent, had ad¬ 
vised her to support her case by the expedient of an adoption : and 
taking her with him to Dacca, had adopted the plaintiff (whose 
father was dead), contrary to all legal rules, from his brother Da- 
moodur, without the attendance of her (the defendant), her relatives, 
or the family priest (purohit)i that it was clear that one brother 
possessed no power to give away another brother in adoption ; 
that had she, as it was pretended, obtained permission from her 
husband, she never would have delayed till seven years after his 
death to exercise^her right; that although by the advice of the 
aforesaid Brahmin, she had given the mouza of Rajnugur for the 
plaintiff’s maintenance, still that property remained, though in 
the plaintift’s name, in her (the defendant’s) hands, and on the 
.. admission, that at the time when the plaintiff Was in friendly terms 
with her (the defendant) she had defrayed the expences of Ins mar¬ 
riage, &c. still such payments could not substantiate in any way 
his claim of adoption ; that the plaintiff had. on the 23rd of Poos 
1224 B.S, written an agreement to the effect, "'J'hat she, the 
defendan|, should be considered and professed t» be owner of the 
land during her life-time, and after her death the plaintiff' should 
take her place, and that, should the plaintiff recede from his agree¬ 
ment by bringing any action for the land during the defendant’s 
life time, his claim to any interest in it should be cancelled, whether 
of inheritance or otherwise,” and that lastly, the -present action 
was a direct infraction of the conditions of that agreement. 

A petition was presented by a man by name Hishen Persaud 
Das, praying to be associated with the plaintiff' in his plaint, on 
the ground of his having bought two thirds of the contested land. 
The prayer was allowed, and his name entered accordingly. The 
rejoinder of the plaintiff contained a simple denial of the allega¬ 
tion of the defendant, that he had written an agreement of the 
mentioned nature. 

decree of the Second Judge of the Provincial Court, dated 
the 2 1 St of September i 820, recited, that it was clear from the 
.evidence and documents on the part of the plaintiff, that in adopt¬ 
ing the piai.^tiff she had performed all the necessary legal condi¬ 
tions ; that ill the case of the defendant versus Subd Iswuree, she 
had stated in bar rejoinder that she had adopted the plaintiff 
with the consent ef her husband previously received, atid conform¬ 
ing in every point i.o the directions of the Hindoo law; and as her 
present assertions coutd not be trusted to, that former statement was 
of sufficient force to con/irin Ibe legality of the adoption; that the 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


m 


bond of agreement, produced on the side of the defendant, wae ld2'4. 

open to many suspicions; but even admitting its accuracy, it«did .— 

not militate against the plaintiff’s right, being in fact rather MuMunt-^ 
corroborative of it, as it was executed evidently on a presumption 
of a prior valid adoption; that therefo|;e the defendant* ^ad 
claim beyond that of mere maintenance from the plainliff, in whose Nsr-ayna 
favour a one ana share of the zemindaree was awarded, the Rai and 
remaining two ana share being held to belong to Bishen Persaud. 

The defendant, dissatisfied with this decision, appealed to the 
Sudder Uewanny Adawlut. A petition of Goluk Narayun llai was 
entered and ordered to be filed on the 2nd of September 1823, 
the contents of which were detailed in the judgment given by the 
Second Judge of the Court (C. Smith), and which was to the fol¬ 
lowing effect: That on an inspection of the proceedings of all the 
suits connected with the estate, part of which was now Contested, 
as well as of those immediately relating to the inipending case, it 
appeared that the claim of the respondent must be held. void. 

For the agreement bearing date the 23rd of Poos 1224, B. S. was 
established by abundant evidence; and on the admission of the 
validity of that agreement, even afthongh the adoption had been 
strictly legal, the respondent could have no claim during the ap< 
pellant’s life-time, except for the sufficiencies of maintenance: but 
that the alleged adoption did not seem to the Court to be valid, 
because it was proved by the evidence that it had been made after 
the death of the respondent’s father, neither of the parents of thft. 
respondent, but only his brother, having given him away. That, 
moreover, the consent of her husband was requisite to legalize an 
adoption made by his wife; and it had not been shewn in the pre¬ 
sent case that any such consent had been given. Certainly, the 
giving of it could not be considered established by the simple 
assertion of the appellant at the time of the adoption, that she 
had received it; the more so, as her subsequent statements induced 
a suspicion of her having had an interested purpose in making 
such an assertion ; that lastly, the consent*of others who had a 
claim to the land was necessary to conrinn the adoption; others, 
such as Goluk Narayun Rai, who had stated in his petition, that 
in default of the adoption the estate belonged to him. 

'Jhe case coming to a hearing next before the Third Judge of 
the Court (J. Shakespear), on the 8th, 14th and I5th of January 
1824, the following questions were put to the Pundits of the Court, 
and answers received. 

Question \st .—If a woman asserting herself to have received 
permission from her husband to adopt a son, shall make such 
adoption, and the granting of such permission be not supported 
by any other proof than that assertion affords, is the adoption 
legal ? . ' , 

Answer Isf.—Such adoption is not legal. 

Question. 2nd —If an adopted son executes an agreement of 
the following purport, that his mother is to remain in possession 
of the property during her life-time, and he is to yiherit after her 
only on the following conditions: that should any serious dif¬ 
ference occur between his mother and himself, he is to lose all his 
rights, and his adoption to be held void, does such a docnmeut 
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Mussiitn- 
maiit Tara 
Munee Ul- 
bui, V. D«a 
Narnyua 
Rhi and 
Bisiliea 
Peraaud. 


on the occurrence of soch difference confer any legal right om 
the pnother { 

Answer 2nd .—It does confer such right, because the proprietor 
of any possessions may dispose of them as be pleases. 

^ A reference was at the same time made by the Court to the 
Judge of the tity of Dacca, forwarding a copy of the engagement 
originally made by Dev Narayuii Uai, and directing that copy to 
be compared with the original, as entered in the records of the 
registry, and the oral evidence of as many of the witnesses to it 
as might be living, to be taken and transmitted to the Court. 
Jt was also desired, that the answers of those witnesses to any 
questions proposed by Goluk Narayun Rai should be included in 
the official returns. 

On the receipt of these a definitive judgment was given on the 
10th of July 1824, reciting that there existed nothing like suf> 
ficient proof to establish the fact of permission to adopt having 
been given to the appellant by her husband. Therefore, and for 
the reasons stated in the decree of the Second Judge, it was 
ordered that the decision of the Provincial Court of Dacca should 
be reversed, and judgment be pussed in favour of the appellant 
with costs. 


1824. .. 


July 4lh. 


THE COLLECTOR OF BENARES, Appellant,. 


versus 

MUHA NARAIN SINGH, Respondent. 


On claim THIS was an action preferred by the respondent, in formd 
by the pauj^eris, against Government, in the Benares Provincial Court, 
onh**or? ■ ol'January 1818, to recover the freehold tenure of mouza 

nalgrantor Buraeen, in pergunna Kuttehiir, and to establish his right to an 
tocertaiu annual allowance of two thousand one hundred rupees. 'Ihe 
rent free yearly produced of Bur^aeen was estimated at one thousand nine 
lands and a hundred rupees, making the eighteeu fold amount of both items 
Inwance seventy-two thousand rupees. 

conferred It was stated that the lands and the money allowance had been 
njageer conferred on the plaintiff's grandfather, Rao Behadoor Singh, 
cMtorbv* aud that person’s mother, as freejngeer, in exchange for mouza 
the former Kootwa, commonly called Kupuldhara, and the five per cent 
Rajas of duties levied at Mirzapoor, by the respective grants of the Rajas 
Benares Bulwunt and Cheyt 5>ingh, Mr. Hastings, and Mr. Fowke; but 
firmed by plaintiff, in the year 1218, F. S., on the de.ith of 

iMrasrs.*^ father, who had regularly succeeded to the whole, put in his 
Hastings claim for the annuity, the Collector, after an enquiry of some years 
and Fowke, duration, received orders from the Board, on the 14th of November 
thHand* 1^ 15, to discontinue the allowance, and place the estate under 
tenure sequestration; that on tenders being invited fur a settlement, 
should en* he (Muha Naraiii) after remonstrating with the Collector against 
dure under jjjg proceeding, on the ground that the terms of his grant involved 
firmation hereditary tefiure, urged his right, under regulation 41, of 1795, 
biuthat the to be continued in possession as pro^irietor on paying an annual 
money al- revenue of one half the produce j and meeting with no attention. 
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appealed to the Coromissionere at Furmckabad, but was even- *824. 
tuaily directed to seek his remedy in Court by Mr. Dean^the ——— 
Commissioner for Behar and Benares, to whom his case had been lowaace 

transferred. d^Kontiwi- 

The answer given in by the Collector was in purport, that th^ 0 ,^ 0 . 
■plaiiitifl"8 father had kept possession of \he jageer, t>n the demise tion of iu 
of -Rehadoor, without tlie knowledge of Government, and that bp'otr j»ere- 
he(the Collector) on ascertaining the fact of Muosa Ram s ^ 

'death, sent in a report of the case accompanied by the sunnuds to 
the Board, and received an answer dated the 13th of October 181.5, original 
reciting, that the several grantees, whether Rao Behadoor Singh, grant, 
his mother, or his son Munsa Ram {alias Nundkishore) being 
dead, and the lands being expressly denominated jageer, and the 
pension and money compensation for resumed jopeer ; the grants 
were clearly not hereditary; that the renewal of them therefore 
on the demise of Rao Behadoor Ringh by the late.Collector, on his 
own authority, without reference to the sanction of Government, 
was evidently unauthorized and invalid, and directing him to 
suspend payment of the allowance and to resume the lands; that 
as no person was able to make out a proprietary right to the mouza, 
he had concluded a settlement of it in farm with Sheo ball and 
others, and had put them in possession ; and lastly, that the suit 
was now barred by the 6th section of regulation 5, 1803. ’ 

Sheo ball and his copartners had been named in the plaint as 
defendants, and were served with the usual notice, but nonp 
of these persons gave in any answer. The claim was decreed' 
with costs, on the dth of September 1820, by the Senior Judge 
of the Patna Court, who .grounded his decision on the uninter¬ 
rupted succession of Munsa Ram and the plaintiff, and on the 
confirmation of Raja Cheyt Singh’s grant, which the Governor 
General (Hastings) had signified in writing on the mSrgin of the 
original grant ; and as the right of Rao Behadoor’s descendants 
were guaranteed in express terms by the grant thus confirmed, 
and also by that of Rajah Buiwunt Singh, }he question of heredi¬ 
tary tenure was considered to have been set at rest under the 
spirit of the 2nd and 3d sections of regulation 41,1795. Govern¬ 
ment were adjudged to pay up all arrears of the pension, and to 
account for the mesne proceeds of the estate. 

On appeal from the above order, as far as regarded thejiension 
or money allowance, to this Court, an application was submitted 
on behalf of Muha Narain for permission to reply in formd pau¬ 
peris, which was disallowed. The Officiating Judge (J. Ahmuty) 
in a proceeding held on the22dof June last, remarked that although 
the estate and pension were mentioned together in the sunnud of 
Mr. Hastings, and provision was made fur the regular payment of 
the latter by that of Mr. Fowke, there was no like notice of (jie 
pension in the two grants from the Rajas of Benares which had 
been produced; that the respondent had not, in fact, brought 
forward a single document to show that the allowance was hereditary, 
as he would doubtless have done if any such had existed ; and that 
there appeared no reason why the allowance hadYreen fixed by the 
sunnuds of Messrs. Hastings and Fowkeat 2,100 rupees per annum, 
as it was evident, from the original grant, that the sum received by 
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1824. Rao Behadoor from the Benares Government in compensation for 
» — moiyza Kupiildhara, &c. had fluctuated from flftaen hundred to 

TLe Col lec-three thousand rupees. Mr. Ahmuty, therefore, pronounced hia 
tor of Be- opinion, that the money pension had been very properly discon- 
; l)ut considered that the parties-ought to be ordered to 
rain Singh, pay theVr respective costs', as the respondent could not be blamed 
for having maintained his claim to a right of which his father 
had so long held the undisputed enjoyment. 

The Third Judge (J. Shakespear) before whom the cause was 
next brought to a hearing, concurring entirely in the above opinion, 
a filial order was passed, amending the decree of the Patna P 4 :o> 
vincial Court in conformity thereto. 


1824. 


July 2lflt. 


An ikrar- 
nama or 
written ac¬ 
knowledg¬ 
ment from 
the defend* 
ant to the 
plaintiff, 
that the 
latter is 
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good evi • 
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transfer, 
nltbougli 
no consi¬ 
deration 
WHS proved; 
an attempt 
by the de¬ 
fendant to 
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counter 
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by the 
pbiiiiliff 
having fail¬ 
ed. 


RANEE INDRANEE, (Vlother and Guardian of Ramnath 
Guro, a minor). Appellant, 
versus 

RAM KOOMAR BURM, Respondent. 

THIS was a suit; instituted by Raja Jugguonath Gurg against 
the respondent, on the 15th of August 1815, in the Calcutta Pro¬ 
vincial Court, to recover possession of a three ana share in the 
zemindaree of pergunna Mysadul. &c. in ziliah Midnapore : suit 
.4aid at 80,4t)5 rupees, amount of the triennial assessment. 

The plaint set forth, that the defendant’s father, Bulram Burm, 
was the agent of Raja Anund Sal Onpadiah, the husband of the 
late Hanee Jankee ; that, on his tieath, Nund Kuomar Burm, the 
defendant’s elder brother, became Naib Dewan, and after his 
decease th^defendant succeeded to the service of the Raja, and 
continued therein till the 7th Poos 1220, Umlee, receiving a monthly 
salary of 200 rupees, an allowance of about 400 rupees for his 
domestic expences, and 207 rupees per mensem as the salary of his 
nephew Hureelmr Bunn ; that, besides this, he had spent a great 
part of the profits of the zemindaree, salt, moskairah. Sec. and 
had never, from the commencement of the suit about the zemin¬ 
daree, furnished an account of receipts and disbursements while in 
the service of Gooroopershaud Gurg, the plaintiff’s half-brother, 
and Mejssummaut Mohunterah his step-mother: that, inconse¬ 
quence, the plaintiff sued in the Dewanny Court of the above 
ziliah to recover those accounts, as well as the blank papers bear¬ 
ing the seal and signature of himself and of former zemindars, 
and that the cause was still pending; but on the zemindaree 
cause coming before the Sudder Dewanny Adawlut, on the appeal 
of Motee Lai Panre, and because all the concerns of the estate wene 
ueder the controul of the defendant, the plait.tiff consented to be 
guided by his (ihe defendant’s) advice; that accordingly, w|ien 
the defendant foresaw that the decree of the Provincial C'ourt 
would be eonfirnied by the Sudder Dewanny Adawlut he recom¬ 
mended the plaintiff to* hold the share in dispute fictitiouaiy in hts 
(the defendant’s) name, alleging that it would be easiei' by th.at' 
means to find sureties in case of suing or being sued by any ouej 
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and persuaded 'him to sign an ikrarndma^ or conveyance for the 1824. 
above share, written in the Bengallee character, and dated the 54h — ’ 

of Aghun 1214, Umlee; that on the 1st of Magh 1214, after the Rsnreln- 
Sudder Dewanny Adawlut had passed a decree in favour of the r™“*Koo- 
ptaintifT, he executed another deed con^cmatory of the 'fjprmer nftu^Buria. 
One. and gave it to the defendant, receiving from him a written 
acknowledgment regularly witnessed and signed by him, declaring 
that the property in dispute stood fictitiously in his name,‘and that 
he was only the ostensible proprietor; and that afterwards the 
plaintiff obtained possession of the entire estate under the decree 
of the Sudder Dewanny Adawlut, and on the 7th of Jeth 1215, 
executed a power of attorney in favour of the defendant, authorizing 
him to receive the money accumulated while the property was 
under attachment; that accordingly the defendant petitioned the 
Collector to erase the name of Motee Lai and substitute that of the 
plaintiff, for the whole zemindaree, and that aftet*this was done, 
the defendant made the plaintiff sign another ikrarnama on the 
10th of Assar 1215; that afterwards the plaintiff, although he 
had entered the name of the defendant jointly with his own 
in the Collector’s books, for the property in dispute, fixed the 
office for collecting the revenue of the whple zemindaree iu 
one place, paid the expences of it, and transmitted the whole 
amount of the assessment at once to the Collector's office; that 
on the defendant's refusal to furnish an account of income and 
expenditure when demanded, the plaintiff dismissed him from hia •• 
situation, upon which the defendant, from motives of enmity sued 
for possession of the property in question, under regulation 6, of 
1813, producing all the above documents as his title deeds; that 
as the Zillah Judge, on the 6th of February 1814, had summarily 
awarded possession to the defendant, and referred thp plaintiff 
to a civil suit if he had any claim, on the grounds that the above 
portion was claimed as a benamee or fictitious tenure, and as this 
jiidgnieot had been confirmed by the Provincial Court, the plaintiff 
had no remedy left but the institution of *a civil suit, which he 
now preferred accordingly. 

7 he defendant, in reply, declared that the plaintiff’s allegations 
were entirely false, and that the following was the true state of the 
case : 

On Motee Lall laying claim to the zemindaree of pergunna 
Mysadul, &c. after the death of Mussummaut Ranee Jankee, he 
had been at great trouble and expence to invalidate the claim by 
proving the title of the opposite party, and for this purpose had 
produced many indubitable documents from the Government 
records. While the cause was pending before the Sudder Dewanny 
Adawlut the present plaintiff succeeded, as heir, to Mussum¬ 
maut Mnhunterah, and executed the first ikrarnama, dated 
the 5th of Aghun 1214, Umlee. Subsequently, when the decision 
of the Provincial Court was confirmed by the Sudder Dewanny 
Adawlut. he executed the second ikrarnama on the 1 st of ilfajjfA 
1214, which was to the same effect as the former gne, and subse¬ 
quently put him (the defendant) into possession, in conformity to 
ffie provisions of the latter deed, of the three ana share specified, 
with the privileges annexe^ to it, and on the lOth and 11th of Assar 

VOL. 111. .3b • 
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1834. 1215, executed and gave to him two ikrarnamas confirmatory of the 

-former ones, and in the presence of the Judge of the twenty-four 

Rnnpe In- perguniias acknowledged the authenticity of all the four docu- 
drMuee, v. meiits. When the defendant petitioned to have his name entered 
"r”Burai! abo've share, the plaintiff presented two petitions to the 

Collector signifying his acquiescence in the proposed arrangement; 
accordingly the Collector entered bis name in the hooks and 
issued a 'pnnvanna oidering the Ryots to pay the revenue to 
him. iSnbsequently the plaintiff himself petitioned that 8,883 
rupees, 8 anas, 12 pie per annum might be paid to the de¬ 
fendant, as being a three ana poition of salt moshuiraht 
derived from the zemindaree of the Numtik Mehals; upon which 
the Judge wrote to that effect to the Salt Agent at 'l umlook, 
and the defendant accordingly obtained posse^sion of the above 
portion, received the moshairah from the Salt Agent, and 
paid the revenfle through his agents to the Collector by monthly 
instalments, as could lie proved by the Collector’s report, the 
petition of the plaintiff, receipts, and many other documents. 
It was extraordinary thit the plaintiff had only mentioned 
in ■ his plaint the two ikrarnamas dated 5th of Aghun and Ist 
of Mayh, and had altogether omitted to notice the two dated the 
10th and 11th of Assar, which clearly proved the falsity of his 
slatement, that the lands in dispute stood in a fictitious name. 
In his petition, however, presented to the Zillah Court when the 
• siizawiil was appointed to attach the lands, he acknowledged the 
ikrarnania dated the lllh of Assar. fhe Zillah Judge in the 
year 1221, ordered the defendunt to be reinstated under regula¬ 
tion 6, of 1813, in the three ana pbrtion in dispute (after he bad 
been ousted by the plaintiff), his title having been established by 
Micontrovqrtible proofs. 'I'his order was upheld by the Provincial 
Court, upon which the plaintiff became ashamed of his conduct, 
and wrote repeatedly to Moonshee Ameen Oodeen, a vakeel in 
the Sudder Dewanny Adawlut, re(|uestiiig an amicable settlement. 
Accordingly the defefldant went from Calcutta to Mysadul, where 
the matter was compromised, and the plaintiff executed on the 
18th of Jetk 1221. three tkrarnamas regularly witnessed, signed, 
and sealed by himself, one setting forth, “ that the defendant had 
been unjustly ousted from the above three ana share, and that the 
plaintiff relinquished ail claim to it, being convinced of the justice 
of the decree passed by the Sudder Dewanny Adawlut, and would 
within a month petition for the partition of it, otherwise either pany 
should have the power to do soanother, declaring “ that the 
plaintiff relinquished his right to call him to account for 109,000 
rupees;" and the third, “ promising that the plaintiff would make 
good ijpwaids of IfifOOO rupees, on account of the suit instituted 
iby Huidur Arie against the Raja and against the defendant, and 
his nephew Hureehiir Burm as his surety, for the recovery of the 
balance of an account;" and received from the defendant an 
ikrarnama granting a release for two lacks of rupees (due to him 
under bonds executed by the plaintiff in his own and fictitious 
■ names) with interest, and cancelling ail his (defendant’s) accounts 
down to the year 1220, against the plaintiff, on condition that the 
latter paid 32,000 rupees of that sum which were due to Mahajuns, 



CASES IN THE SUDDER DEWANNY ADAWLDT. 


395 


apd make good the mesne profits during the period of lus (the 1824. 
defendant's) dispossession. The piaiiitiff, moreover, presented to " 

the Collector and Magistrate of the Zillah a settlenient, under Ris Ranee In- 
seaJ and signature, reciting the terms of the adjustment and the I’’""*'!* 
reiiiiquishment of mouza Sond Jora, which had been given to him Burm 
(the defendant) for religious purposes. The injustice of the suit * * 
now preferred by the plaintiflf would be evident by reference to 
the proceedings of the Collector and the deeds executed by 
the piaintifiP, and by an enquiry into the truth of the defendant’s 
statement. 

The plaintiff in replication denied that he had gone to the Judge 
of the twenty-four pergunnas, as asserted, by the defendant,, or 
that he had written any letter to Moonshee Ameen Ooddeen in 
V'hich he relinquished the estate in dispute to the defendant. He 
fuither stated, that he knew nothing of the ikrarnama dated 
lith of Assar 1215, which must.therefore have bqpn forged, and. 
that the defendant had presented in his (plaintiff’s) name a 
petition to the Collector, specifying the particulars of the amicable 
arrangement, through his nephew Hurreehur Burm. 

*J'he defendant in rejoinder repeated his former allegations. 

On the 18th of Decemlier 1821, the Second and Third Judges of 
the Provincial Court passed a decree to the folKiwing effect: The 
plaintiirs claim is founded on the ikrarnama executed by. the 
defendant, setting forth that the share in dispute was entered in a 
fictitious name, with a view to facilitate the giving of security into 
Court in case of necessity. The reason here assigned, however, is * 
absurd, for if the security offered by the 13 ana sl\are enjoyed 
exclusively by the plaintiff wa^ at any time refused as insufficient, 
much more would the defendants 3 ana portion be objected to. 

It is moreover usual, in cases of this nature, for the engagements 
both of the real and the fictitious proprietor to be execiittd before, 
and witnessed by the same persons ; inasmuch as it is supposed and 
intended to bs a private transaction, whereas, if the circumstance 
is publickly Icnown there is no use in the henamee. or fictitious 
transaction. In the present case the deeds of the parties are 
witnessed by different persons. The Court could not believe the 
excuses alleged by the plaintiff for not producing for six years the 
above ikrarnama, notwithst-inding the repeated orders of the 
Court for the production of that deed, and for summoning the wit¬ 
ness Mokund Ram. Chose, whom he named to prove that hd had ■ 
entrusted the ikrarnama to his agent Oochubaniind Ghose fur the' 
purpose of being presented to the Midnapore Zillah Court, which, 
he had neglected ta do and was since dead, and that when it was 
demanded from his son (the said Mokund Ram Ghose) he had 
promised to search for it but had never produced it. When the 
Court refused to admit these excuses, and further consideration 
of the case was deferred till Mokund Rarn Ghose should appeal* 
and depose on oath, the plaintiff did not appear himself, but sent 
(he above individual, who of his own accord produced the ikrar- 
namn. The Court could not attach credit either to his evidence 
on that occasion or to the document itself. It appeared, moreover, 
that there was no suit pending in the Midnapore Zillah Court 
about the share in dispute at the^ time when the plaintiff asserts 
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that he entrusted the ikrarnaina to be there prdduded, and it is 
not probable that the piaintiiF, if he possessed an ikrarnama of 
this nature, executed by the defendant, which it might have 
become necessary to produce before any Court of judicature, 
wpuld. entrust so important a paper, one on which his claim wOs 
founlied, to the hands''of an agent, after he was aware that the 
defendant had denied the execution of it: he would either have 
filed it in person or by his vakeel in the Court; although four of 
the plaintiiTs witnesses have deposed on oath to their own and 
the defendant’s signature to the above deed, it appears that the 
stamp (from the date of sale inscribed on the back of it) was sold 
on the Sth of January 1809, which corresponds with the 23rd of 
Poos 1215 B. S., while the 1st of Magh 1214, Umlee, which is the 
date of the execution of the above deed, corresponds with January 
the 13th, 1808, and accordingly the ikrarnama must have been 
executed nearly a year before the stamp was sold. The Court 
therefore had no doubt that it was a forgery, and did not consider 
the' plaintiff’s witnesses entitled to any degree of credit; on the 
other hand, it appeared evident, from the testimony of the witnesses 
adduced by the defendant,, who had no interest or connection 
with the parties, but are officers in the service of Government, 
as well as frofn the documents produced by the defendant, 
that the plaintiff gave a 3 ana share of pergunna Mysadul, &c. 
with the privileges belonging to it, including the salt moshairuh, 
to the defendant, in consideration of the trouble he had been at 
formerly in the conduct of suits in the Zillah and Provincial Courts 
as well as in the Siidder Dewanny Adawlut, about the above 
zemindaree, between Rajah Mote^ Lai and Ranee Mohuuterah 
and others of the plaintiff’s ancestors, and that the plaintiff' put 
him in possession and substituted his name for his own for the 
share in'dispute, and gave him a 3 ana share of the salt moshairah 
allowed by Government, in conformity to the provisions of the 
ikrarnamas dated 18th of Jcth 1221; that the defendant obtained 
possession of the sjiare in dispute, under regulation 6, of 1813, 
according to the decree of the Zillah Court, after having been 
ousted by the plaintiff’: that the above decree was conffrmed 
by this Court; that the disputes between the plaintiff and the 
defendant were settled ; that the plaintiff relinquished his right to 
the share in dispute and presented a petition to that effect to the 
magistrate and Collector of the Zillah ; that no deed had been 
executed by the defendant; and that there was no mention of the 
henamee or fictitious tenure in the plaintiff’s ikrarnama dated 
the 1st o( Magh 1214. For these reasons the Court considered the 
plaintiff's claim to be entirely false and unjust, and the ikrarnama 
produced by him a palpable forgery. I'hey therefore dismissed 
the suit with costs, and ordered the four witnesses who had deposed 
to the authenticity of the forged ikrarnama to be made over to the 
-Magistrate for trial by the Court of Circuit. 

On the death of Raja Juggiinnath Gurg, which event happened 
after ‘ the passing of the Provincial Court's decree. Ranee 
Indranise hK widow appealed to this Court. The case came 
to a hearing before the Fifth Judge (W. B. Martin) on the 
29th of May 1824, who, after perusing all the papers and 
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pleadings of the parties, observed, that although it was not clearly M24. 
and satisfactorily proved for what reasons the appellant's husband - ■ 
had given a 3 ana share of his zeinindaree to the respondent, and Raiiee la- 
although it was probable that the execution of the deed of transfer 
was ejected through the influence whicl^the respondent possessed 
over his mind, yet he had himself acknowledged die execution 
of it, and his statenaent with regard to having received an acknow¬ 
ledgment of its being a fictitious tenure had not been Tully 
established. He was of opinion, therefore, that the claim pre¬ 
ferred by the appellant's husband ought to be dismissed, and the 
respondent continued in possession of the 3 ana share in dispute, 
but that the order of the Provincial Court for committing, on'-a 
charge of perjury, the four witnesses who had deposed to the 
' ikrarnama^ ought to be reversed, as there was some doubt with 
respect to the date of the sale of the stamp. Accordingly, with 
the concurrence of the Officiating Judge (Mit Harington) the 
decision of the Provincial Court was amended,, and the appeal 
dismissed with costs. 


T.ARNEE CHURN and KALEE CHURN, (sons of* 
Pahbuttee CiiURN Nag, paupers), Appellants, 

versus 

MUSSUMMAUT DASEE DASEEA, (pauper), Respondents 


1824. 


July 3tst. 


THIS was an action brought in formd pauperis by the present A Hindoo 
respondent against the present appellants in the Provincial Court 
of Calcutta, on the 5th of September 1811, to obtain possession \y convey 
of the prupeity left by her husband, namely, various*portions of nil his pro¬ 
land situatJ in the pergunna of Nukhera, the half of certain man- by « 
sions, out-houses and tanks, also situate in that pergunna, and 
estimated at 410 rupees, the family jewels and furniture estimated ther.not- 
at 401 rupees, and the sum of 3,400 rupees, being the half of two withstand- 
notes of Company’s paper, with 2,409 rupees, half of the interest that he 
on the above sum for the space of 12 years from the month of 
Jeth 1206, B. S , till the month of Savtun 1218, B. S., the whole 
value of the property claimed amounting to 7,000 rupees. 

The plaintiff stated, that her father-in-law. Ram Chundu'r Nag, 
had two sons, Parbuttee Churn Nag, and Doorga Churn Nag, 
her husband, to the former of whom their father had given a piece 
of Company's paper for 3,000 rupees, made out in his name, and 
to the latter another piece of Company’s paper for 3,700 rupees, 
made out in his (Doorga Churn’s) name; that the said Ram Chuii- 
dur Nag had died in the year 1205 B. S., leaving bis two eons as 
joint proprietors of the rest of his possessions : that of these, Doorga 
Churn Nag, husband of the plaintiff, died in the month of Jeth 
1206 B. S., having some time before given over to her (the pfaiii- 
tiflP) the Company’s paper which he had received from his father, 
ehe being at the time of tender age ; that on thisf^arbuttee Churn 
Nag, imposing on her ignorance and inexperience, had fraudulently 
taken the said note from her, and producing at the same time a 
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1824. forged will, professing to have been written by her husband, had 

-demanded from her a release in full of hU property; that on her 

Tariice refusing to give such a release, and appointing her father Manick 
Kale^"" Ram Mitr her attorney, the said Parbuttee Churn had kept her a 
Churn, prisoner within her house, and administered to her some noxious 
Afussiiin- drugs which for the time deprived her of her reason ; that he had 
inant Dusee also forcibly expelled her father from the place where she was; 
aseva. although her father had entered a petition praying for redress 

in the Criminal Court of the twenty-four pergunnas, and given 
notice to the Treasury to stop the note, yet her brother-in law 
had contrived to get the security cashed while she was yet labour¬ 
ing under the effects of the potions she had swallowed ; that 
Parbuttee Churn died in the month of ilssin 1217, B. S,, and his 
sons the defendants had got the whole of the estate into their 
hands, and she now therefore sued to recover her rights. 

The defendants replied, that the plaintiff’s husband had never, 
as was alleged, received the Company’s paper from their grand¬ 
father Ram ChunderNag; that, on the contrary, it so happened 
that it had never passed through his hands in any shape, fur on 
their grandfather’s death, their father, as hi.i eldest son and 
manager of the family property, had retained it as well as the 
ether in his possession ; that the plaintiff’s husband had, shortly 
befo’re his death, influenced by a knowledge of the incurable 
nature of the disease with which he was afflicted, and by the 
circumstance of his having no son to continue the performance 
of the religious ceremonies connected with the spiritual welfare 
of the family, conveyed, by a deed of gift of the 2d of Jeth 1207, 
B. S., all his property to his brother (their father) except 500 
rupees, which he reserved for his mother, and 300 for his wife 
(the plaintiff), the latter reservation to be confirmed only on the 
condition of the plaintiff remaining in his brother’s house; that on 
the death of the plaintiff’s husband, their father had caused 
the plaintiff to perform his exequial rites, and afterwards took 
the charge of her maintenance ; that about this time Manick 
Ram Mitr, the plaintiff’s father, forging letters of attorney as 
if made out in his name by the plaintiff, cave notice at the 
Treasury to stop the note, pretended to have been given by Ram 
Chiinder Nag to the plaintiff’s husband; that then the defendant's 
father was in consequence prepared to bring a suit in equity in 
the Supreme Court to oLtaio the money, when the plaintiff came 
to a compromise, denying the execution of any power of attorney 
in her hither’s favour, and causing, on the receipt of 900 rupees, 
a general release to be drawn up and entered in the Supreme 
Court on the 3d of July 1801 ; that an enquiry was then instituted 
regarding the notice which had been served at the Treasury by the 
plaintiff s father, the result of which, on the validity of the above 
deed of release being established, was that Parbuttee Churn Nag 
got the note cashed, and had held undisturbed possession of the 
money as well as of the other property for the eleven remaining 
years of his life. 

The decree ^ the First Judge of the Court of the 1 Ith of May 
1815, was to the effect that the plaintiff should be nonsuited, on 
the following grounds, first, because the plaintiff had not entered 
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a plaint in any Court within twelve years from her husoand’s 1824. 

death, and her present suit therefore could not be investigated -- 

with reference to the jewels and other moveable part of the Tarnee 
property ; again, as the estimated value of the land and dwelling- 
houses did not amount to 6,000 rupees, an action to recover them ». 

came within the description of cases subject to the cognizaifce ofMuBsuni* 
a Ziilah Court. The dismission of her present suit, however, was m*"* 
expressly declared to be understood as leaving her entirely at 1^’^*^*’** 
liberty to prosecute her claim for the immoveable portion of the 
estate in a Ziilah Court. 

The plaintiff filed an interlocutory appeal to the Sudder De- 
wanny Adawlut from the above award, which was admitted on 
the 7th of March 1816, and the Judges of the Provincial Court 
were ordered to proceed with the investigation of the case on its 
merits denovo. The decree of the Officiating First Judge of the 
Provincial Court, framed on the receipt of that order, and bearing 
date the 26th of December 1820, set forth, that from a conside¬ 
ration of the evidence, and the vyuvustha of the Court Pundit, 
the deed of gift and general release which had been produced by 
the defendants bad been shewn tc^ be unworthy of credit and 
support, as being both (inauthentic and illegal; that the claim of 
the plaintiff, therefore, ought to lie maintained :* and accordingly 
the whole property moveable and immoveable was decreed to'her 
under the conditions prescribed by the Court Pundits, of living in 
the family of her husband and not disposing of the property to 
any other person by gift, sale, or otherwise. 

The defendants, dissatisfied with this decision, appealed to the 
Sudder Dewanny Adawlut. JThe case came to a hearing before 
the Second Judge (C. Smith) on the 8th and 9th of March 1824. 

The evidence of several persons mentioned by the appellants was 
ordered to be taken : and the following questions puf to, and 
answers received from the Court Pundit. 

Question 1st. —A Hindoo of Bengal, of the Kayusthac\!Lss, dies 
leaving a wife and an elder brother. To whi^h of these two does 
the inheritance of his property, moveable and immoveable, de¬ 
volve I 

Answer \ st. —Tothe wife, not to the elder brother.—.\ utiiority. 

The text of Ytijnyawalrya, cited in the Daya Bliagat “ The wife 
and the daughters, also both parents, brothers likewise and Jiheir 
sous, Ac.” 

Question 2nd.— If that person, before his death, execute in 
favour of his elder brother a deed of gift of the nature of the 
deed in the present case, bearing date the 2iid of Jeth 1207, B. S., 
is his doing so held legal by the Hindoo law as applicable to 
Bengal ? 

Answer ind. —Itis.—AuTiioniTY, the text of Mireda cited in, 
the Daya lihaga, " Should they give or sell their own shares they 
do all that as they please, for they are the masters of their own 
wealth.” 

Question 3d.—If of the above parties, the wife give to her 
husband’s elder brother a general release of the s^e import as 
the paper dated 3d of January 1801, is the fact of her executing 
such a release conclusive against any claim she may subsequently 



400 


CAtJES IN THE SUDDER DEWANNY ADAWtUT. 


1824. advance, or is it still in her option to su^ foe the property left by 
- her husband I 

Tame* Answer 3d .—Such a fact is conclusive against any subsequent 
KHlee*""^ claim.— Authority, a text of the Doya Tutwa, “ Property may 
€hnrn,». be,alienated owing to the indifference of the ovrner, but cannot 
Musaui^ ' be resumed <at his pleasure." 

oMint Uasee Reference was likewise made to the Treasury, enclosing a copy 
Duces. of ijjg receipt signed by the sub-treasurer, and dated 16th of 
January 1801, requesting that the original of the deed of gift^ 
deposited by Parbuttee Churn Nag in that office might be trans* 
mitted for the inspection of the Court; and to Mr. Blaquiere, of the 
Police office, in order to ascertain whether any person had been 
sent, as was alleged by the. appellants, to take the deposition of 
the respondent with reference to the deed of release. 

I'hese matters being ascertained, the Second Judge proceeded 
to pass his depree, on the 20th of July 1824, reciting that the 
authenticity of the deed of gift and release had been established 
by the evidence which had been taken and forwarded by the 
Provincial Court and by the original deed which had been trans¬ 
mitted from the Treasury, although the reply of Mr. Blaquiere 
stated that no mention was found in the records of the Police of a 
person having beCn sent to take the deposition alleged; that the 
assertions of the respondent that she had been confined a prisoner 
in her own house, and deprived of her reason by the use of 
noxious drugs, was utterly unworthy of credit; and that lastly, the 
' vyuvusthas of the Court Pundits proved-the aforesaid deeds to be, 
on the presumption of their authenticity, strictly legal. He there¬ 
fore recorded his opinion that the decree of the Provincial Court 
should be reversed. The case being ordered for a second hearing, 
which it obtained on the Slat of July 1824, before the Officiating 
Judge (J.* Ahmuty), and he concurring in the above opinion, a dual 
decree was passed accordingly. 




COLLECTOR OF ZILLAH RAJSHAHY, Appellant, 

VCTSUS 

RUGHOONATH NUNDEE and GHOLAUM MOORTUZA, 

Respondents. 


Tiip plain- THIS suit was instituted by the former plaintiffs, Rughoonath 
tiff* surd to Nundee and Shoojau Mooliummud, against the appellant, and 
liavr two Sheikh Kumal Oodeen and MoohummudTukkee, former defendants, 
MnnlTd to* separation of two turrufs^ named HautcoUy and 

thrir estate Siinjirpore, from the pergunna of Bazoochup, in the zillah of 
on the plea* Rajshahy, and to recover damages to the amount of .5,151 rupees;, 
were d*e ^ The plaint was as follows: 

^ndaiu- aforesaid turrufs, appertaining to the above mentioned 

rejected,’ on pergunna, the zemindaree of the plaintiffs, compose the de- 
pronfthat pendant taldbk of Sheikh Kumal Oodeen and Moohummud 
be^sela defendants, who, during the time of the former 

rated before as well as after, the plaintiffa had purchased the 
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taid pergtfnna, paid their rents through the zemindar. The Col- *824. 
lector, however, owing to a petition presented by the defendants,*who ■ ■ 

bad no right to claim any division of property, separated the afore- the |ila!a- 
said places frorr^ the pergunna of the plaintifls, notwithstanding 
that a similar petition, before presented by the defends^its, h4d estate 

rejected by the Board of Revenue. As this occasioned great loss Huddis- * 
to the plaintiffs, they petitioned the Board of Revenue who ordered tinctly as- 
them to institute a suit against the defendants in the Civil Court, 

■which they now did accordingly. anj 

I he Collector stated in answer to the plaint^ thatin the year 1204, assessmeut 
B. S., the zenoindaree of Maharaja Raj Kishen Rai Behadoor confirmed 
ivas Sold in liquidation of arrears of revenue, and the pergunna **f 
Bazoochup, one of its talooks, was purchased by Ram Kishen 
Chowdry, Bishunnath llai, Ram Mohun Chovvdrv, and Nitanuiid 
Sein. in 1207, B. S., after that iiaiitcully and^Sunjirpore had' 
been separated as the independant talook of Gopaul Kishea 
Mujmoodar, at a jumma of 2,231 nipees, under the deed df sale 
and signature of Bishunnath Rai, as likewise that of Tanti 
Bund and others belonging to Opind Narain Chowdry, Rughoonath 
purchased the pergunna of Bazoochup of the aforesaid Nitanund 
Sein and Ramkishen ('howdry, deducting from the jumma of the 
said pergunna that of the several di\ided independent talooks, 
amounting in all to nine thousand five hundred and eighteen 
rupees. The division and allotment papers of the above talooks, 
separated in 120(), B. S., were sent for inspection to the Board of*’ 
Revenue, and the several ;ummas assessed on them were approved 
of and confirmed by the Governor General in Council. The estates 
of Hautcoily and Snnjirpore i^ere afterwards sold by Gopaul Kishen 
Mujmoodar to Moohummud Tukkee, in whose name the purchase 
was registered, but as the latter entered into partneKhip with 
Kumal Oodeen, the names of Moohummud Tukkee and Kumal 
Oodeen were both entered in the registry books. On this occa¬ 
sion the aforesaid 11 nghoonath shewed no opposition. Moreover, 
when Govind Chowdry, owing to a deed or gift executed in his 
favour by his grandfather Opind Narain Chowdry, petitioned to 
have his name entered as independent Talookdar of Tanti Bund, 

&c. in the pergunna of Bazoochup, he, the said Rughoonath, 
executed a writing or ikrarnama in favour of the petition, in which 
he stated that he had no wish or intention to interfere* with 
the encrease or abatement in the jumma of the said talooks. 
Afterwards, Rnghooiiaih sold half of his pergunna to Shoojau 
Oodeen Moohummud, one of the plaintifis, so that both of (heir 
names were entered as proprietors, and the revenue had been paid 
accordingly. 

Moohummud Tukkee and Sheikh Kumal Oodeen, after generally 
denying the truth of the plaint, answered as follows; Hautcoily 
and Sunjirpore, part of the zemindaree of Raja Bishennath Rai, 
the former zemindar of Bazoochup, were sold to Gopani Kishen 
Rai Mujmoodar, commonly called Rajkishen Mujmoodar. at an 
annualyumma of 2,231 rupees. Afterwards they c»ne into Moo¬ 
hummud'I'ukkee's possession, when he sold the half of them to 
Kumal Oodeen, and accordingly both their names were entered 
in the Collector's books;. from which time the defendants have 

VOL. III. . . 3 r * 



4Q3 

1824. 


Collector 
of Zillah 
RHjahahjTi^ 

V. Kiigbuo 
DHth 'Nuo* 
dec and 
Oholaum 
Mortuaa. 


CASES IN THE SUDDBR DEWANNY ADAWLUT. 

been in possession of the aforesaid estates and have regularly paid 
the fevenue of Oovernment. The separation of the turrufs was 
made under the sanction of the-Governor General-in Council, and 
the immediate order of the Board of Revenue, the former ze- 
. •mindaraand JRaghoonatU, never before the present time having 
shewn the least opposition to the arrangement. The plaintifi’i 
now declare that the aforesaid places are merely dependencies on 
their estate, but this assertion remains to be proved. The rest of 
the answer was similar to the Collector’s. Upon the death of 
Shoojau Oudeen Moohiiminud (one of the plaintiffs), his heirs, 
Gholaum Mourtuza, carried on the suit, which upon investigation 
in the Provincial Court, on the 17th of February 1818, the Second 
Judge decreed as follows: 

That the Collector haring separated the aforesaid turrufs from 
the pergunna of Bazoochup in a manner contrary to regulation 
25, 1793, such leparation should be considered as of no-effect; 
that, although the plaintiffs sued for the recovery of damages, yet 
it was not proved that any had been incurred, nor could it be so 
until the period allowed for the Mofussil investigation had expired; 
and that as the Collector had exceeded the bounds of his authority, 
he should pay the (^sts of suit. 

Tbp Collector, one of the defendants, being dissatisfied with 
this decree, appealed to the Sudder Dewanny Adawlut, laying his 
claim at 6,753 rupees, that being the amount of the three years 
“jumma of Hautcolly and Sunjirpore. 1'he case came before the 
.Second Judge (C. Smith) on the I4ih and 19th of July 1824, the 
respondents not being in attendance, notwithstanding that due 
notice had been served on them. Thb papers filed in the Court of 
Appeal of MoorsLedabad, from No. I, to the decree of the same 
Couit, an(l three original English letters Hived by the Company’s 
vakeel, namely a letter from the Acting Collector of Zillah Raj- 
sbaliy to the Board of Revenue, dated the Slst of March 1807, 
that of the Collector of the aforesaid zillah to the Secretary to the 
Board of Revenue, dated the 10th of September 1808, together 
with the letter of the Acting Collector of the same zillah to the 
Secretary to the Board of Revenue, dated the 2.5th of February 
1809, were then inspected and judgment was given to the follow* 
ipg effect: 

It appears that Rughoonath Nundee up to the present time, has 
held his pergunna at a jumma exactly equal to that at which he 
purchased it in 1207, B. S., from Rammobun Chowdry and Nita* 
nund Sein, and in which jumma that of the two places of Haut¬ 
colly and Sunjirpore was not included; it is therefore evident that 
the separation of the above mentioned places from the pergunna of 
Bazoochup took place before he (the said Rughoonath) purchased 
it. The claim of Shoojau Oodeen and his heir Moohummud 
Moortuza, is the same as that of Rughoonath, of whom they pur¬ 
chased their share in the zemindaree. It is clear that Rughoo- 
qath tjsstified his consent to the separation of Tanti Bund (a place 
qot connected ^ith this suit) although it is not quite certain that 
he did so with regard to that of Hautcolly and Sunjirpore, the 
wesent disputed property. As, hoWever, owing to the report made 
uy the Collector of Zillah Rajshahy, the separation of the above! 
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places from the pergonna of Bazoochup has been sanctioned by 1824. 
the Board of Revenue and confirmed by the Governor General in ■ 
Council, it appears to the Second Judge; according to the lOth Collecmv- 
iection of regulation l> 1793, and 8 th section of regulation I, 1801, 
of little consequence whether the said Rughoonath did dr«did Rgfhm* 
^ve his consent, as the order of the Governor General in Council niith Nun* 
is decisive and final, and although what the ‘Second Judge of the dee sad 
Provincial Court has recorded as his opinion concerning the 26th 
regulation of 1793, may be correct, yet that regulation is not 
applicable to this case, because it is not a case of division such a» 
is contemplated in that enactment: moreover, granting it to be 
applicable, yet it doss not authorize, without an order of Govern^ 
nient, a division of property, with a view of changing the jumma 
foririerly assessed on different parts of it; lastly, it does not any 
where empower the Judges of the Civil Courts to increase or abate 
the jumma fixed by the Collector and approved by the Board of 
Revenue. Such being the case, the Second Judge was of opinion 
&at the decree of the Second Judge of the Provincial Court of 
Moorshedabad of the 7th of February 1818^ should be reversed, 
and that the claim of Rughoonath and Shoojau Oodeen Moohum* 
mud should be dismissed. . 

On the 16th of August, the Fifth Judge (W. B Martin) having 
recorded his concurrence in the opinion expressed by the Second 
Judge, a final decree was passed accordingly, the costs being made 
payable by the respondents. .. 


A 


UBDOO RUHMAN, (son of Moorad Kuan), Appellant, lg24. 

versus - 

MUOAREE KHAN and others, Paupers, Respondents. A„g, ^ 711 ,, 


THIS was an action brought by Mudaree* Khan and Ubdoolla Theorigi* 
Khan (since deceased) as paupers, in the Provincial Court of nal 
Bareilly, on the 29th of May 1820, against Moorad Khan, father 
of the present Appellant, to obtain possession of the half of twenty- hecn 

three mouzas in the talook of Butawullee, situate in the pei^unna dri rived 
bfUtrawuIlee in the zillah of Allygurh, the annual rent of Which 
was stated at 7,652 rupees, 8 anas. 

The following is a sketch of the family in this case : 


Govern^ 
meat of 
estates, 
wliicB were 


OOMR khan, 

i. ^ 


Daeia Khau, 

Batharut Khan, 

■ I 

Ifiuarrut Khan, 

Ubdoolln Khan, Mudaree 
Khan, (the two plain- 
lUb,) Sawed oella Khan. 


Shujaut Khan, 
_ K. - 


Nizam Khan, 


Iradut Khan, and a daugh¬ 
ter, wife of Musurrut 
Kha»and mother of Ub- 
dooila Kbiini (one of 
ttie plaintiffi.) 


recoverc<l 
under hh- 
other Go- 
• verniuent 
by the de- 
Moorad Khan, Defendant, srendauta 
I „ ^ ofoneofiiia 
Ubdoo Rahman {appellant iljg 
in the judder Dewanny dggeen* 
aidawlttt.) danta of 

another 
aon wiU 
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linvc oo 
right to 
)>Hriicipatp, 
and, accob* 
ding to the 
JVloohuiii* 
fiindait law, 
there is no 
right of 
repiesen- 
tatioii; in 
other 
words, n 
man shall 
not inherit 
with his 
paternid 
uncle if his 
lather died 
heiore his 
father’s 
father. 


- The plaiittiiTs stated that they and the defendant.were members 
of the same family, the common ancestor of which was a person 
by name Oomr Khan, to whom the whole of the property, half 
of which was now claimed, belonged; thcit Oomr Khan had twO; 
•sons*, L^i\em Khan and Shiijaut Khan, from whom the parties in the 
present cause* were respectitely descended ; that on the death of 
these two sons, Bushariit Khan and Muorad Khan (the defen¬ 
dant) held* the vhole estate in common occupancy: that after 
their grandfather Busliarut Khan and their father Musurrut Khan, 
died, half of the estate devolved on (hem, the plaintifls, and their 
brother Saeed Oolla Khan; that that brother ha\ing no children, 
had con\eyed his portion by a deed of gift to Ubduolla Khan, one, 
of the plaintiHs; that until the year l‘2‘2b, F. S., they and the 
defendant lived on friendly terms, dividing the profits of the pro¬ 
perty between them, the defendant receiving the half accruing to 
iiim from his father bhnjant Khan, and they the remaining half; 
that from the he'^inning of 1227 F. S. the defendant had illegally 
seized the crop belonging to Bhdoolla Khan, and that of Mudaree 
Khan from the beginning of 1228 F. S. ; (o obtain redress foi; 
which grievance was the ohjectbf the plaint now advanced. 

'J'he defendant implied, that the statement of the plaintiffs as 
to the whole twenty-three mouzas being (he };ioperty of Oomr 
Khan was entirely false, for only one mouzu situate in the per- 
giinna of Biitawiillee really belonged to him, and even (hat he had 
,been deprived of in the latter part of his life-time bv the Jauts, in 
whose hands the countrv was at that time, and who had held con¬ 
tinued possession ot it for more than foily \e:irs, admiiting neither 
Oomr Khan himself nor any of his chMdren to any interest in the 
property claimed ; that after the lapse of forty years, he (ihe 
defendant) obtained the proprietorship of one moiiza on the 
p.ivment of a large amount of arrears, and subsequently added to 
it the remaining twenty-two mmizas, the half ot which was now 
claimed, at his own undiiided cost and by his own unassisted 
exeitions ; that of the*sons of Oomr Khan, Daem Khan, ancest' r 
of the pluiiitift’s, died during his father’s life-time, and conse¬ 
quently his (hildren (as the law admits of no light by representa¬ 
tion) were without a claim on any portion of the family estate; 
that this I eing so the deed of gift alleged to liave been given to 
Ubdoglla Klian, one of the plaintiffs, by his brother Saeed Oolla, 
was obviously of no force whatever; that in fact, after the death 
of the afoiesaid Daein Khan, neither his son Bnshamt Khan, 
grandfather of the (ilaintilfs, Musnrrut Khan their father, nor 
themselves, bad any, the most remote, light of participation in the 
land; that this was further supported by the long silence of the 
ancestors of the plaintiffs, as well as of the plaintiffs themselves, 
'yvho had made no complaint of the exclusion of their names from 
the accounts of the revenue officers, either under the old Govern¬ 
ment or that of the Company, until the latter advanced their pre¬ 
sent suit; that the genealogical steatementof the plaintiffs, profess¬ 
ing that_ Nizan^ Khan (son of Shujaut Khan, father of the defen¬ 
dant), had a son Tradnt Khan, and a daughter, mother of UhduoHa 
Khan, one of the plaintiff’s, was ‘incorrect, but that this was 
immaterial to the decision of the case, for Nizam Khan died during 
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his father’s life time, and consequently, by the provisions of the 1S24. 

Aloohiitiimiidan law, his children could have no claim on their - ■■ ■ ■ ■ ■ 

grandfather’s property, since at his death they had a paternal Ubdoo 
uncle living. Rubman, *» 

. The plaintiffs rejoined, that the wholq property in 
belonged to Oomr Khan, and not one of the mouzas'only, as the oiherw. 
defendant asserted; that another assertion of the defendant, to 
wit, that Daem Khan had died while Ootnr Khan wa§ yet alive, 
was also false, for he had survived him by about ten or twelve 
years; that there were documents and evidence to establish the 
possession of both Daem Khan and Shujaut Khan on the estate, 
and it afforded no valid presumption against Bnsharut Khan and 
Musurrut Khan, son and grandson of Daem, who actually had 
possession, that holding lands at their respective periods of 
occupation, in common with others, the names of those others 
only, tlieir partners, were entered in the revenuefaccounts of Go¬ 
vernment. They concltjded by repeating their former allegation, 
that one of them (llbdoollah Khan) had held his portion of the 
profits of the zemindaree till the end of the autumn of 1226 F. S., 
and the other (Mudaree Khan) till ^he same season in the following 
year. The defendant added nothing of impo|'tunce to his funner 
reply. 

The decree of tlie First Judge of the Court, dated the’4th of 
September 1821, was to the following effect; 'Ihat it appeared 
on investigation that Oomr Khan was the original proprietor ot, 
the whole twenty-three mouzas specified in the claim; that the 
plaintiffs were the legitimate descendants of the said Oomr Khuus 
and as such, rightful owners, by the IVloohummudan law as appli¬ 
cable to the circumstances of the case, of half of bis property; and 
that the grant produced by the defendant, to invalidate that 
right, purporting to have been executed by Madhoo Rai Peishwa, 
on the llth of Zilhijja 1196, F. S., was altogether undeserving 
of credit. The claim of the plaintiffs was therefore adjudged 
ill their favour. • 

The defendant, dissatisfied with this decision, appealed to the 
Sudder Dewaniiy Ad.iwlut. 'I’he respondents were allowed to 
plead as paupers. On rlie 3d of April 1823, in compliance with 
the prayer of the appellant, who was desirous of undertaking a pil¬ 
grimage to Mecca, the name of his son Ubdoo Ruhmaii was sub¬ 
stituted ill lieu of his own, and on the deatVi of Ubdoulla Khan, 
one of the respondents, his wife, by name Umeerun, took his 
place on behalf of herself and her two sons by the deceased, then 
in their minority- The case came to a hearing on the 27tli and 
28th of July 1824, before the Second Judge (C. Smith); and several 
fresh documents were produced by both partie.s, the most important 
of which were, on the side of the appellant, another grant professing 
to have been executed by Madhoo Rai, and a statement drawn up 
by Ram Riittun, Canoongoe of the pergunna of IJtrawullee, and 
the Mookhtar of another Canoongoe of the same place, with 
remarks in English subjoined bv the Collector of Allygiirh, bearing 
date the 1st of May 1822. And, on the part of tne lespondents, 
a bundle of accounts relative to the talook of Biittawiillee for 
the year 1194 F. S. The following,was the substance of the Second 
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]82i. Judge’s deciuon tn the case; that none of the documents adduced 
by the respondents could be regarded as authentic, for, first,. 
Ubdoo it was not a probable supposition that documents relating to so 
*• distant a date as the life of Oomr Khan should have been pre- 
Kiian aud* ^thiid the distractipns and revolutions of the country and 

Olliers. times; and again, even had they been preserved, they must have 
been in the hands of the branch of the family from which the 
appellant vtas descended, as having had actual possession, and not 
in those of the ancestors of the respondents; that, farther it 
was clear, from all the evidence, that the disputed talook was 
not left by Oomr Khan to his heirs; but that whatever por¬ 
tion of it he might ever have possessed had been taken' 
from him daring his life-time by the then authorities, and given 
in graut to some of their own partisans, from whom Oomr Khan 
had never again recovered it; that, after his death, his sons 
Shujaut Khan atfd Daem Khan had remained in the same state 
of destitution and died in poverty; tiiat when the appellant, 
Moorad Khan, by the same means as his ancestor Oomr Khan 
had lost it, namely, the will of the existing authorities, got back 
the talook, it was, as he alleged^ by his own unassisted exertions; 
and no name but hi^ own was to be found in the records of any of 
the various Governments which had successively held power; that 
therefore the talook must be looked on as a private and personal 
acquisition made by Moorad Khan, and any share he might have 
-'bestowed upon the members of his family could be viewed only 
as a free gift, which it was equally in his option to withhold as 
to grant: that it was in no way clear that all the mouzas de¬ 
tailed in the claim had ever been pocsessed by Oomr Khan, and 
the only one, with regard to which alone there was no doubt, 
since the ^peliant admitted the point, had been taken from him ; 
moreover, that, on the supposition that the property was to be 
disposed of by the common rules of inheritance, it was importaot 
to observe that the appellant had declared that Daem Khan, son 
of Oomr Khan and ancestor of the respondents, had died during 
his father’s life-time : and if so, his sons could advance no claim 
jure representationis ; that of course, at a period so remote from 
the date of the event to which it referred, it was difficult to ascer¬ 
tain the truth or falsehood of such a declaration, hut that the very 
existence of the difficulty, to remove which sufficient evidence 
could not be found by the respondents, rendered it impossible, 
if their claim deserved to be dismissed on no other ground, to give 
a decree in their favour; that besides this, however, there were 
circumstances in the case which warranted a strong presumption 
against the probability of Deam Khan’s having survived his 
father; for it was established that Moorad Khan had succeeded 
to the management of his grandfather’s estate, while, had Daem 
Khan actually survived him, being as he was his eldest son. 
it was not to be supposed that his son Busharut Khan would 
have acquiesced quietly in an arrangement which threw so 
much more of^the real influence of the property into the hands 
of Moorad Khan, son of his father’s younger brother; that 
the case then stood shortly thus: first, it appeared to the Court 
that the property had been .taken away by the Jauts from 
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the ancestor of the family, and therefore no lon^r belonged to lS2t. 
him in any way, and could not devolve, as an ordinary inherttaace, ——— 
to his heirs; and that this conclusion was not atfected by the Ubdoo 
accident of the same property having been given in grant, 
subsequently, to a descendant of the saiye family. But, tqcondly,> ^,„ 
granting that the property was such as to devolve, ds an ordinary others, 
inheritance, to the heirs of the common ancestor of the family, the _ 

respondents in the present appeal could possess no claim on that 
ground, because their immediate ancestor Daem Khan had not been 
proved to have died after the death of his father; while this was 
established beyond a doubt with regard to Shujaut Khan, the 
immediate ancestor of the appellant; and that, lastly, there seemed 
to be no clear ground for the suspicions *Vvhich the Judge of the 
Provincial Court had expressed with regard to the grant adduced 
by the appellant: but the establishment of its authenticity was 
not requisite to the decision of the cause, for %li the evidence 
concurred in shewing that Moorad Khan had obtained the grant 
of the property by his own individual exertions, and on his own 
individual account, not with reference to any hereditary right 
he might happen to possess in tBe whole or part of the property 
involved in the grant. , 

The decree of the Provincial Court was therefore reversed, and 
the appellant confirmed in his possession of the whole talook, 
the case having been taken upon the 12th and 17th of August 
1824, by the Fifth Judge (W. B. Martin), whose opinion was in., 
unison with the above judgment. 


MUSSUMMAUT <JADIRA, alias MUSSUMMAUT USMUT, >824. 

Appellant, ; - 

versus Aug. 24th. 

SHAH KUBEER OODEEN AHMUO, Respondent. 

THE respondent in this case, originally plaintiff, brought his suit 8y 
in the Provincial Court of Patna, for the recovery of twenty-eight 
rent-free and eighteen assessed villages in ziilah Behar, pergunna royal grant 
Sahsaram, estimating their value at. 96,383 rupees. These he it does not 
claimed as Sujjada Nisheen, or superior of the Khanqah (o) or necessarily 
religious endowment of Sheikh Kubeer Durweish, in virtue'of the [jJe 
appointment of his immediate predecessor Shumsoodeen, on ty specified 
whose death his right had been recognized and himself installed, is conveyed 
The defendant, the widow of Shumsoodeen, had subsequently *" ahsolute 
asserted a right founded on a certain deed of hihha-bil-iwuz or 
gift for a consideration made by her late husband. The land being from'the 
claimed as appropriated to the repairs of the Khanqah and the sup- general te- 
port of travellers, came under the provisions of regulation 19, I81d, J'orofthe 
and the plaintiff accordingly first laid his claim before the local 
agents. After a full investigation they made a favourable report u may ba 
to the Board of Commissioners. The report was approved by inferred 
them, and subsequently by the Supreme Qovernmxnt, and posses- 

(o) Tbiu rendered by A/mumA/.—O onras. propter Peum extructa in qsum ^,, 1 , intend- 
Sophoniu ant religinsorum, Cwnubinni. , • ed : and 
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sion was ordered to be -given to the plaintiff. This order the de« 
feudal!t found means to elude, and the plaintiff was at length' 
forced to sue in formd pauperis in the Provincial Court for the' 
recovery of his right. 'I'he plaintifi’s claim rested on two royal 
^rnittns granted by the )£mperors Ferokhseer and Shah Alum to 
his predecessors Shah Kubeer Durweish and Qeam Oodeen. The 
first given by Ferokhseer to Shah Kuheer Durweish is to this 
effect (6), In this auspicious time the illustrious firman is pro¬ 
mulgated. By it one lack of dams (c) out of perguniia Hiivelee 
Sahsaram in Soobah Behar, ainountingto 1,197 rupees, more or less, 
are granted as dltumgha, according to the particulars hereafter 
stated, to defray the expences of the Khanqah of Sheikh Kubeer 

(6) As the case turns on the Persian phraseology of these firmans, copies of 
them are inserted : 

V 

< I m, >1 ** >_ r 

> ■ii.AiMui'** ^Ixjl 

^ * ** ^ tSjlj 

^ jb *1 ^laj Utij ^ 

<Xam> ‘ ^ ^ y 

fii*^ «XiAXlaJ 

^ ^Xx.« > ** \9yKijA 

*A y ^|_y'AAAA*. ^ 9 ^y* jl 

sIaa Ixb>a) 1 ^Ijul ^^^y ..■aawI ^ 

y j^y^ ja\jo Afi^ ^y^ 

JJ Cl^yi Lr-.x- y A^\yu} ju AAy3 y 

yA ^ clLlt*.*-® ti>b*XA<aA.o a> •>«jb yy^«^ (^♦>^51 1 .. 

^ (_ ) ,«M> i » >>aj iA>^ 

yj^yy^ y ^ 1 :*^ 5 1^1 i^JKAdiAj aXxj Llla^ 

AA^S^ A>J^*m ^ «X^ 1 SiOW 

oJi ^Xi’ SI5 CT'^^ ^ 

(c) There xvns Annie difficulty in ascortaining the exact meaning of the terms 
V so many dunis of land" which is used in both these and many otheryfrtM<r»». 
In tli« ily^tn Ak'^pry, vol. 1, page 59, the dam is snid to he :i copper coin, 40 
of ivhieh goto tile rupee. The niiinliDrs, as eninpared with rupees, stand tliiia 
in the Ferokhseer grant 1.00,000 dnms=sl,l97 rupees, and in the Sliah Anlum 
grant 2,81,000 dnin»=.1,(i00 rupees. If we lednce the</a»i« to rupees at 40 to 
the rupee, u-egel^ir tlie iirst 2,500 rupees, and for the second 7.025 rupees. We 
must therefore suppose I hat the nominal value of tliis coin differed materially at 
different periods until Oxed he the standardyif Akher. For further iiiforiiiation 
relative to the dam see Mr: S/tare-'s minute on the rights and privileges of Ja- 
^eerrfar*, cited in the third volnine of*Mr. Harin^ton's Analysis, /i. 405, ef acy. 
and Gladwin's A^teen Akhery, vol. 1, page 59. ^ 
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Durweiah from the commencement of the spring of Yoont {d) Eel. *824. 
Let all the imperial officers now and hereafter leave the abo^e - 
dams in his possession for generation after generation, and let them Wussum- 
. consider (hem free of all charges. Let this sunnud be considered ”**|^*ff* 
conclusive: written on the 12th of Hubbeeool Akhir, An. Hfig. ^ 

On the reverse of the sunnud is the Allowing notice, ^ The aiMutUs* 
Biikshee ool Mumalik has affixed his seal in proof that Khuleel 
Oollah, son of Shah Kubeer Uurweish, presented a petition ^or 
an altumgha grant of 100,000 dams in pergnnna Sahsaram, to 
defray the expences of a Khanqah of Sheikh Kubeer, and that it 
was acceded to. Let it therefore be acceded to.” The second 
firman granted by Shah Aulum to Qeani Oodeen is in these terms: 

“ By our illustrious firman the sum of 281,000 dams of pergunna 
Sahsaram, &c. in Soobah Behar, amounting to 3,000 rupees, and 
whatever increase may be made on its jumma is granted as altumgha 
free from ail charges to Sheikh Qeam Oodeen for ^e support of 
travellers, from the 6tli of the spring of Yoont Eel, according to 
particulars hereafter stated. Let the imperial officers constantly 
remembering this order, leave the above dams in his and his chil¬ 
dren's possession for generation afte^ generation. Let them hold 
them free of all taxes and impositions. Let this be considered 
conclusive : written on the 24th of Rubbeeool Utiul, An. Reg. 3.” 

On the reverse was written, “ A copy of the illustrious order to this 
effect, That the Mootusnddees grant a sunnud for the specified 
dams. Sheikh Uiiwur Oollah, Khadim of Fukeer Qeam Oodeen, 
has presented a petition setting forth, that he hoped that 281,000 
dams in pergnnna Sahsaram. &c. might be granted to defray the 
expences of the poor and the Khanqah. It was ordered under the 
royal signature that the Mootilsuddees grant s. firman and pur- 
wanna accordingly.” The plaintiff also filed three deeds executed 
by Qeam Oodeen and Shumsoodeen containing express ftcknbw- 
ledgments that the lands which they alienated by those deeds were 
granted to defray the expences of the Khanqah, and to support 
travellers. On these grounds he argued that the land was wuqfi, 
and the alienation of it by Shumsoodeen in favour of his wife illegal 
and void ab initio (e). 

The defendant, on the other hand, urged, that the firmans could 
by no means be understood as creative of luuqf, but that they 
were legal instruments of gift conveying a full proprietary right to 
the grantees. In support of this plea she filed a futwa winch 


(d) Literally, in the Turkish UngusKe “ the year of the horse" according to 
the duodenary cycle of the Ighurians, or Tiikish ara, adopted in all Mogul 
mnnudt : on which subjccl see Gladwin's Translation, of tke Ayetn Ahoa^, vo . , 
page 337.—In the copies of the firmans which were tiled in Court, these words 


were written which evidently have no meaning as applicable to 

the case in point. In the trmislation of a firman from the Kinperor Alumeeer 
to one Rushik D«a, given in page 263 of the 3il vol. of Mr. Hafingtons Ana¬ 
lysis, I find the ara thus rendered, “ from the Khnreef harrest of the year 
Reelan Eel," or the year of the snake, which is the sixth year of the cycle, the 
vear of the horse being the seventh. v. 

(e) I have omitted to insert Hfittwa filed by the plaintiff in^his case, pe- 
cause it merely laid down the law regarding wuqf property, wilhont touching 
upon the only doubtful point, namely„whethef ihe land m dispute was wuqf 
or not 

VOL. III. .30 * 
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1824. $he had obtained from the Mudrusia at Calcutta. It was to this 
—purport. ‘‘ 'I he land conveyed by the Jirmans is a perpetual and 

wauri^di- grai t, because it is settled on generation after 

generation witliout 'any restriction as to time, as is written in the 

*'Motitus>jr 0^1 Husamee, <* a grant is permanent and perpetual, 

when 11 rirestricted in duration.’ It may also be sold, given away 
or inherited, as is laid down in the Wakiaty* a perpetual grant 
becomes the absolute property of the grantee, it may be sold, 
given away or inherited, and thus too in the Moktusur ool Hu¬ 
samee,‘a. perpetual and permanent grant becomes the absolute 
property of the grantee, it may be sold, bought, gi*en away, or let 
out on lease ’ Thus also in the Koobray ‘ land of which the 
Sooltan has made a perpetual grant, a Mooslim has the absolute 
disposal of, he may divide or sell it.’ Nor is the land wuqf, 
because the grant has created an absolute proprietary right, inso¬ 
much that the gift or sale of it is valid, whereas wuqf is defined 
to be’the reservation of any thing as the property of the endower 
or as the property of God, which dues not create an absolute 
proprietary right for any one . 'Ihis is a settled point in all legal 
works on wvqfx tbeir sale and gift are illegal and void, whereas, 
in a permanent grant they are valid, and therefore this permanent 
gr-an't cannot be waqf.’' 

On the 28th of .lune 1822, the Fourth Judge of the Provincial 
Court (J. B. Elliott) gave his opinion, that it appeared from the 
applications of the grantees, recorded on the backs of the firmans, 
and from the subsequent admissions of Qeain tiodeen and Shums- 
oodeen in the deeds executed by them, that the altnmgha land 
had been granted as wnqf, and thaf the alienation of them was 
consequentlv invalid, and must be set aside by the ruling power. 
He therefore annulled the deeds executed by Shumsoodeen in favour 
of his wife, and made over ail the lakhiraj villages to the plaintiff, 
to whose app</intmeiit as Stijjadah Nisheen no objection had been 
urged. As to the khirajee or assessed villages, the defendant had 
been unable to account for the manner in which they came into 
her husband's possession, and as it was evident they could only 
have been acquired bv funds arising from the wu^’ land, they 
should follow the same law. The whole property sued for was 
accordingly decreed to the plaintiff with payment of full costs 
against the defendant. 

On an appeal brought by the defendant against the decree of 
the Provincial Couit, the case fii-st came before the Second Judge 
(C. Smith). After going through the documents he referred the two 
firmans, together with the deeds of Qeam Oodeen and Shums- 
oodeen to the law officers, requiring them to pronounce whether 
the grant was wuqf, and whether, consequently, the deed executed 
by shumsoodeen in favour of his wife, could stand. The following 
futwa was accordingly given bv the two Mooftees, Abbas Ali and 
Ghoolam Soohhan. We understand from the purport of the 
first firman that the grantee is the Khanqah, which is metaphori¬ 
cally put foi^the inhabitants and occasional residents there from 
amongst the poor and indigent, in the number of wliom may be 
included Shah Kuheer Dnrweish and his sons, and others who 
might occasionally alight thef’e. This, according to the received 
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opinion is wuqf, which is defined to be ‘ the reservation of any *824. 
thing as the property of God, and bestowed aims from ihe j^rofits ' 

arising therefrom.' it is true, the ajjpareiit meaning of maam Mussam- 
is to bestow a grant, yet, although this implies the creation of a *" 

proprietary right, it appears from the evident drift ,of ttss Jirmctn mumuiq- 
that Shah Kubeer Durweish cannot be the grantee. 'Ihe firman maut Us- 
therefore cannot be held to create a proprietary rig^t, and sale mut, v. 
and inheritance of the land conveyed thereby are invalid and • 

void ab initio. We infer from the purport of the second 
that Sheikh Qeam Oodeen is the grantee, and that travellers are 
mentioned, because many such alight at a Sheikh’s house and 
become a burthen on his hospitality Whereas then Sheikh Qeani 
Oodeen is a determinate grantee, the intent of the grantor is the 
creation of a proprietary right in him by that permanent grant, 
and not of wuqf. 'ihe villages included in this grant are therefore 
his property; after his decease the property of his heirs; and 
alienations of them by sale or gift are valid and conclusive, sup¬ 
posing the other conditions essential to their validity to have been 
observed As to the deeds executed by Qeam Oodeen and Shums- 
oodeen, some of them contain indeed admissions that the land is 
wuqf, and others that it is absolute property : but still their 
opinions cannot be held in law to affect the merits of the case. 

The alienations of land in favour of the appellant are therefore null, 
or valid, according as they relate to villages conveyed by the first 
or second firman,.” 

On the receipt of this futwa the Second Judge directed both 
parties to file lists of the ^villages conveyed by each firman, And 
gave them liberty to state any objections they might have to urge 
against the fulwa of the Mooftees. On the 10th of May 1824, 
the cause again came to a hearing, when Mr. Smith gave his opi¬ 
nion in opposition to tint of the Judge of the Provincial Court; 
that both firmans were not creative of wuqf, but of full pr«)prietary 
right, and thit therefore the alienations in favour of the appellant 
were valid, 'i’his opinion he founded on these grounds: 

1st—ill neither of the two firmans does the word wuqf or 
an eqiiivaleiit expres>ion occur. Khurch-i Khanqnh is a customary 
phrase in grants to Durweishes. 

2nd.—in both firmans the word inanm is used, ^nd this 
creates a full proprietary right. In four firmans filed by the 
respondent, which are admitted to have coni'erred a title to wuqf, 
this word dues not occur. 

3rd.— In both firmans it is stated that the dams should descend 
to generation after generation, and this is never specified in a deed 
of wuqf, as it is nut in the firmans filed by the respondent. 

This proves that the grantee cannot be the Khanqah, because ^ is 
not endued witii life, but is mere brick and mortar. 

4th.—The Sujjaduh Nisheenship is only an office, not descending 
in the same family, but filled by the appointment of the ruling 
power. Hence it can only be the person specified, and his heirs 
on whom the property was settled in full propriefSry right. 

5ih. —The purport of the two firmans must be the same, 
because thev were both issued in accordance with similar petitions, 
ks recorded on the reverse of e^ch respectively-. ,Hence the title 
created by the two* cannot be different. 
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6th.—It appears that all the land has been alienated at different 
periods, some of it to Sheikh Ghoolam Moohiimmiid, the father of 
the respondent, so that if we admit the alienations to have been 
' invalid, we must suppose all the inountbeiiis successively to have 
'been, nVtt picus recluses? but robbers and plunderers who had 
treacherously and unfaithfully expended fur their own use property 
appropriated for other purposes. 

7th.—'I he assertion that the/fAinyVe villages were purchased 
from the produce of the rent free lands does n,.^ rest on any proof, 
but is only inferred from the apparent probability of the case. A 
decree therefore concerning the latter does not necessarily involve 
the award of the former. 

As this det-iMon went to reverse the decree of the Provincial 
Court, the concurrence of another .ludge was necessary, and the 
case accordingly came before the Offi«'iating Chief Judge (.1. H. 
Haringt(in) who observing that at the time the futwa had been 
required from the law officers by the Second Judge, the Cazceool 
Koozat, Moulovee Hamid Oollah, was absent, and had consequently 
not given his opinion on the -subject, he referred the documents 
to him with the requisition of a futwa. He also sent the ob¬ 
jections taken by both parties against the former futwa of the 
Mouftees to Abbas Ali, the only one of the two then in attendance, 
ar.d desired him to state whether there was any thing brought 
forward in those papers which induced him to alter the opinion 
he formerly gave. The Mooftee in reply staled that he saw no 
reason which conld operate to make biiu deviate from the futwa 
he had given heft)re. To the word inaam he observed, that for 
reasons before stated, he attached no force, and as further proof 
that the nature of the grant did not depend on the word adopted 
to convey it, he adduced a passage from the Futawa-i Alutuyteret, 
“ If a person were to say, ‘ I appoint this my house for the supply 
of oil for the lamp ill the .Viosque,’and add nothi g further, the 
lawyer Aboo Jafur has said that in this case the house would become 
wuqf on his giiing the Mootuwullee possession of it, and futwas 
are given agreeably to this decision.” Regarding the futwa with 
reference to the second sunnud, he thus argued, a proprietary 
right is expressly said by the law authorities to be created by the 

use of the word bestowal llatf Cf) as in the Shurh Viguyah in 
the book of gifts It (a gift) is legally conveyed bv the use of the 
expression, ‘ 1 have given, conferred, or bestowed, and I have 
fed you wiih this food, and I have appointed this for yon.’ As 
for the words ‘ for the support of travellers* after mention 
made of the grantee, it cannot change the nature of the grant 
from that of a gift to one of wuqf, as in the expression instanced 
by the author of the Iliduyah and Shura Viguyah, and other 
lawyers, ‘ iny house is a gift to you to inhabit it.’ Here the 
words ‘ to inhabit it* are not considered us altering the nature 
of the deed from a gift to a loan. If also we consider the two 


(/) The force of this allusion to the woril llarl docs not clearly appear. It 
does not occur in the Jirmnn. He may consider it the equivalent to 


which occurs iu tlie purwanna. 
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expressions,' I have appointed this my house to supply oil to the 1824. 

lamp of the MOsque/ and * I have appointed this for you,’ it is - 

j o r j Miisanm- 

clear that notwithstanding the word appointed «•• is. the 
same in both, yet, on account of the different objects Mussnin> 

the lawyers have considered the former as creative of vfuqf, maut Ua> 
the latter as constituting a gift and conveying full Ku 

right. Thus, by a parity of reasoning, the word innam occur- 
ring in both firmans, which is the word the grantor has selected mud. 
to convey his intentions, and that by which the transfer is effected, 
must, on account of the variation of the object in favour of which 
the grant is made, be considered as creative of wuo/ in the 
first, and as a gift conveying full proprietary right in the second 
sunnud’' 

The Cazee ool Kooz^it gave it as his opinion,# that there were 
some expressions in botli firmans which might be considered as 
conveying a gift with cert tin stipulations for the repairs of the 
Khanqah and support of the poor, and others which supported 
the comstruction of their being a* grant of u>nqf. In cases of 
such perplexity he declared that reference should be had to the 
custom.of the couiitrv, and that the question should be decided 
by the sense attached by common usage to ihe expressions. * 

This latter opinion was adopted by Mr. Haringtun, and in ac¬ 
cordance with It he considered the case of Kulli AH Hosein isersus 
Syf All, (vide vol. II page 110) as a precedent in point. On these 
grounds therefore he decided that the lakhirnj villages were wuqf 
lands, and consequently iiici^pable of alienation, lie accordingly 
awarded them to the respondent, with payment of full costs in 
both Courts against the appellant. As to the khirajee lands, 
he c<«nsidered it by no means proved, that they were Scqnired by 
the profits arising fioin the wuqf lands, and he therefore directed 
that as the respondent had been put in possession of them on the 
decree of the Provincial Court, they shoyld be restored to the 
appellant with payment of mesne profits during the period of 
dispossession. The Fifth .Judge (W. B. Marttn) fully concurring 
in this opinion, a final decree was passed accordingly {g). 

(ff) Tliia decision npjicars porfectly jnst ami consislent witli tlie Muobiimnrm- 
dan law. The inlcnr of the grantors is most clearly shewn in their entire ac¬ 
cession to tlie petitions of the applicants, as stated on tlie backs of the ffrtn(rn.f, 
and it is only tlie ignorance, or perhaps the venality of the Mootnsnddees em¬ 
ployed to draw out the firmans, which has involved the subject in obscurity. 

It is a fundamental principle of Moohiiniiiindan law, that in cverv ainhiguoiis 
expression of a person in conveying a right to another, reference should first he 
bud to the custom of the country, and on failure of that to the intention of the 
grantor as stated by himself. As regards wuqf, this is especially rccoiiiinended 
in the Futawa Aulumgeerer ; if a {icrson says, “ this niy land is for the WHy,'’aiid 
said tliia in a city where such words are commonly used for creating a title of 
wuqf, the land becomes wuqf, but if it is not so used, lie sliall be asked if be 
meant to make a wnqf grant, and if he do so intend, it shall become such; 
but if lie meant to give it in alms, or meant nothing, it sliall be considered a 
vow, and either it or else a sum of moneyof equal value, be ^ven away in alms. 

Thus too, if he say, “ 1 have appointed it for the poor,” if mis be wuqf in the 
common acceptation of the city, it shall be so, nr if not, he shall be called upon 
to explain. Then, if he intended wVqf, it shall be so, or if he intended alms or 
meant nothing, it shall be considered ^ vow and given away in alms.”—This 
too is in perfect analogy with other provisions of the code.. In divorce and 
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1824. ‘ ROSHUN KHATOON, Appellant, 

-. veisus 

No 7. 10th. _ JAN KHATOON, Respondent. 

Where ON the 10th of November 1824, the petition for a regular 
judgment appeal in this case against half of the decision of the Dacca Pro- 
agAinsttw viiicial Court, which had been filed on the 9th of the month 
pcrsiuis preceding, came to a hearing before the Second Judge (C. Smith), 
joiiiily, one being read with the other exhibits. 

MtThe proceedings of the Court in the cases (No. 1567) dated 
petent'to 14th, 1817, and (No. 1404) dated May the 5th, 1819, having 

appeal 8e> been read, the Second Judge recorded his opinion in the following 
verally for terms : 

oMjHjrUiV* Although the^appeal of Roshun Khatoon, the appellant, against 
decree nor half of the decision of the Provincial Court of Appeal was allowed 
canha’ifa by this Court on the former cause (No. 1567) yet the proceeding on 
jiiiigment that occasion assigned no special reason for such admission. It 
frool'^hen^ would seem that the Court only took cognizance of the appellant’s 
given reply to tlie objection of dilaturiness in appealing, and considering 
«t,niiiRt one her excuse a good nne, admitted the appeal. It appears from the 
individual, present petition, that the appellant is unable to adduce any other 
precedent for the course of proceeding which she now wishes the 
Ccyirt to sanction ; and according to universal practice, whenever 
" a sum of money has lieen decreed against two persons juintly, 
without specifying that each shall pay a moiety, it is nut allowable 
fur one of them to appeal against half of the decision. Indepen¬ 
dently, however, of general usage, the suit from which this is an 
appeal, relates to two years mesne profits of an estate, and there is 
one obvicMisobjection to admitting an appeal of the nature now 
desired, which is this, the cause No. 1404 relates to the very 
same e!.t.ite, and the decree passed by the Dacca Provincial Court 
on that occasion, which was-affirmed by this Couit, declares that 
as Roshun Khatoon* had declared herself to lie the rightful pro¬ 
prietor and possessor of all the property left by Ulluh Yar Khan 
in right of dower, all the costs of that (.'ourt should be made 
payable by her. It is evident also, therefore, that while tlie pre¬ 
sent suit, instituted by the plaintiff, Jan Khatoon, was pending, 
that*is, from the 30th of September 1812 to the Ist of Uctoher 
1814, the petitioner was in sole and undisturbed possession of the 
whole property, and, consequently, that the present decree of the 
Prouiicial Court was in fact passed against her alone. The 
petition fur an appeal against half of the decision was accordingly 


mnniim'ssinn, where the law is particularly tender of the rights of both parties, 
*tlie uieaiiirig of the expression constantly turns on the sense attached to it hy 
the persons who uttered it. Vide Arabic Hidayji, pages ti!34, et teq. and 319 


et seq. 


Thus too in gifts where the expression 




may mean either a gift or loan, reference is had to the intention of the 
speaker. Vide AEidaya.—If then this rule is a|)pli«d where the words of the 
speaker are aiiibigiiuiis, it should surely hold good where his own wish is 
clearly expressed, and his intentions rendered ainbiguons by the awkwardness of 
otliers. I apprehend that, legally, the two petitions and the royal acquiescence in 
them were quite aufficient to create W title j -aor can wuqf once granted be 
ever recalled. * . * 
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dismissed, and an order passed, that if the petitioner pre erred an 
appeal in the usual form, within two months, against the whole 
award, it might be admitted. 


THE COLLECTOR OF BUNDELKUND, Appellant, 1824. 

versus -- 

CHURUN DAS BYRAGEE, Respondent. Dec. ut. 

THIS was an action brought by the respondent, in formd pan* Lands 
peris, against Government, in the Benares Provincial Court, on granted as 
the 2,'jtli of May 1819, to recover the free tenure of mouza Kutha, " 
in pergiinna Bursntha, villah Biindelknnd; eighteen times pudargha, 
annual proceeds thereof being estimated at 18,013 rupees. nut re8uin> 

The plaintiff stated that the lands had been many years ago able ac- 
beatowed on his Go<,roo, tlie Mohunt Ghureeb Das, in free grant, 
pudargha (literally water for laving the feet), under the respec- 
tive sunnuds of Haja Hindoo Put, lihe Nuwab Ullee Behadoor, and tiic nia- 
his Naick Jeswunt Rao; that the Mohunt heI4 possession of the nagement , 
same till his death in the Fuslee year 1209, but that the plaintiff, 
who was heir to the deceased, happening to be then absent on resurard by 
a distant pilgrimage, and the province falling into the hands of the tbp officers 
Company, the Collector granted a settlement of the monza to* the.9^ Govern- 
zemindars at an assessment of 900 rupees ; that he (Churn Das) 
petitioned against the measure on his return, and meeting with t],g 
no attention, proceeded to*Calcutla and made application to the grantee for 
Board of Revenue, by whom the Collector was directed to institute Oie pro- 
an inquiry, and that the Board at Furnickabad had issued simi- 
lar orders; but that the officer in question had evaded carrying rjgj,,. 
these instructions into effect, and that he had been eventually teuure is 
referred to the Courts for his remedy by the last mentioned Board, tlipreby 
It was answered on behalf of Government, that the estate, so *®®®**‘*' 
far from ever having been alienated as pudargha, or by any other 
description of grant, had been invariably siibje'‘t to assessment 
under former rulers, as could be proved by a register of collections • 
fur ten years previous to the cession; that the plaintiff therefore 
could derive no cause of action from the circumstance of th» lands 
stilt continuing so liable; that the claim to a free tenure would 
turn out on investigation to be utterly unfounded, as would indeed 
fully appear from the copy of a letter addressed on the subject by 
the Collector to his superiors, which was submitted A^r the Court’s 
inspection. 

On (he 30th of April 1821, the First Judge of the Benares Court 
passed a decree in favour of the claim, with costs, noticing tlisit 
the free tenure of the land by the plaintitf's predecessor had been 
established by the production of title deed.s which were admitted 
to be unexceptionable, as well as by the concurrent testimony of 
the witnesses on either side; that although itjiad appeared in 
evidence that the revenues of the property had been collected 
under the rule of the Hooiidei^ Chief, Dhowkul Singh, by a person 
called Luebmun Singh, and dicing the government of Ullee 
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Behadoor by his naick or manager, the same witnesses had also 
state/1, that an account of such collections was rendered to the 
Mohunt by the ruling power, to wlmse care the mouza had been 
made over in consequence of the occupants failing to discharge 
their rents; and that, under these circumstinces, as the pundit 
of the C^irt hud in his vyUvustha declared, that the right conferred 
by the grant of pudargha was perpetual, the Collector’s denial 
that the lands had ever been held free of assessment was of no 
avail iu the absence of any proof of the grant having been 
resumed by the former powers. 

On appeal to the Court of Sndder Dewanny Adawlut, the cause 
came on before the Second Judge (C. Smith) for trial, ex parte, as 
directed by him in a proceeding held on the 13th of November 
last. An application for further postponement preferred by 
Ghoolaiii Yuzdanee, a pleader of Court, and seconded by one 
Kiiik- r Das, caljling himself a follower of Ram Huttun Das, 
alleged successor to the respondent, who had died since the 
appeal was admitted, having been disallowed, because the 
deceased had never made the deposit requisite to the due ap- 
point.i'ent of a pleader, and Rant Kinkur held no written authority 
to act on behalf of his principal, stated by him to be absent from 
illness, the Second Judge declared his judgment to coincide with 
that of the Provincial Court on the proved facts of the case, and 
expressed himself of opinion that the provisions cont:iined in the 
second section of regulation 31, 1803, could not here apply; 
although Ghureeb Das did not continue to hold possession in his 
own person, as the conduct of the former Government towards 
him, far from amounting to resumption, was evidently an act of 
indulgence. A 6nal order was therefore passed to dismiss the 
appeal, condrming the right of the respondent’s heirs to hold the 
lands by pefpetual free tenure, directing all costs of suit to be 
paid by Government, and an account to be rendered of ail inter¬ 
mediate receipts between the date of the decree passed by the 
Benares Provincial Cqurt, and the month of April 1824, when 
Chunin Das was put in possession of the estate in execution of 
that order. 
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ULRUCK SINGH, Appellant, 18’4. 

versus - 

BRIJPAL das and others, (Heirs of GoKtri. Das, deceased)^^ Dec. liU 

Respondents. • 

THIS was a suit instituted in the Benares City Court on the 
23rd of July 1810, by Gokul Das, since dead, .against the ap- 
pellant, to recover 2,098 rupees, the principal of a bond, besides bHukinpr* 
interest. 

I'he plaint set forth, that Baboo Roop Singh, the defendant's “ 

fatlier, took a farm of pergunna Chourasee, the amount of the 
assessment on which was paid to Government regularly on his deuce of a 
account by the plaintiff's house; that in Magk 1200 F. S., on debt, if the 
examining the books and vouchers, there appeared a balance of 
6,500 rupees in favour of the house, due from th^ above indivi-ia 
dual, who at that time executed a bund for the amount, engaging swum to hy 
within four years to discharge the debt by such instalineuts as ihewnierof 
were stated in the bond, or if he faijed to do so, to pay an addi- * 

tiunal interest of one per cent per mensem; that on making up 
the accounts at the end of Aghun 18.56, Sumbut, after deducting may be 
monies received, there remained a debit to the house of 3,298 presmned 
rupees, of which Roop Singh at different times before his death paid 
1,200 rupees; and that as the defendant, his son, who had succee4ed entries in 
to bis property, refused trt liquidate the balance, the plaintiff now tiM books 
sued for the sum of 2,098 rupees, exclusive of interest. of any 

The defendant, in reply, denied all knowledge of the bond, which pggjgy®** 
he stated to be dated twenty years back, and that he himself was |^ouae. 
only twenty years of age at the present time; that besides, all the 
servants who had been in the employ of his father, Ilo«p Singh, 
were dead; that since his father’s death, which happened twelve 
years ago, no person had come from the plaintiff's house to de¬ 
mand the sum now claimed ; and that if any balance had really 
been due to the house under a bond, they vi^ould not have failed 
to send a gomashta, or some other person connected with the 
concern, to apply for the discharge of the debt. 

On the 27th of November 1813, the Officiating Assistant Judge 
dismissed the claim with costs, on the ground that there was 
some appearance of collusion having been practised betweeif the 
plaintiff and the agent of the defendant’s father. 

On appeal to the Benares Provincial Court, the Senior and 
Officiating Judges were of opinion that the plaintiff had substan¬ 
tiated his claim, which had been improperly dismissed in the t-ity 
Court. It was urged, as the chief objections to the appellant’s 
claim, that the agent of Roop Singh, by name Soobuns Lai, was 
in point of fact a partner in the profits of the claimant’s house f 
that he and another individual were the only two witnesses who 
had signed the alleged bond, and that the fact of Roop Singh’s 
seal being affixed thereto proved nothing, as that individual sub¬ 
scribed his signature, in addition to fixing his seal, on^ll documents 
connected with his pecuniary transactions. 

On this point th^ CouVt ot* Appeal took the evidence of thef 
partners of the only two l^anking-^iouses with whom it could be 
VOL. III. • , 3 u 
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ascertained that Roop Sing had dealings, but they stated their 
inatjility to furnish any satisfactory information by reason of the 
time which had elapsed since such transactions between them 
had ceased. To the allegation that Soobuns was the .partner of 
the'clamant no clear proof could be adduced. The authenticity 
of the DoiK^ therefore was considered as uniinpeached, and 
accordingly, on the 23rd of November 1817, the Court ordered 
the appeal to be .decreed, the decision of the Assistant Judge to 
be reversed, the appellant to sue separately for interest, but to 
receive the principal of bis bond, namely ‘2,098 rupees, from the 
respondent, who was directed to pay the costs of both Courts. 

Ulriick Singh preferred a petition for a special appeal to this 
Couit, which was allowed on the 29th of December 1818, by the 
Fourth Judge (W. E. Rees). The appellant m antained among 
other reasons, that no such paper as a tumussook or bond had been 
ever produced,"and that although frequent mention of su<'h a 
document had been made in proceedings of the Court below, 
yet, in point of fact, their decisions had been passed on the 
strength of a kisthundee or deed of instalment said to have been 
executed by the appellant’s hither. This objection appeared to 
be so far well founded, that, on reference to the Proxincial Court, 
it appeared that no other instrument than the deed of instalment 
had been pndi.ced, which deed, however, it was contended, was, 
to nil intents and purposes, a bond or tumussook. 1 he reasons 
assigned by Mr. Rees for admitting tlie special appeal were in 
'8ub^tance as follow ; it appears that no (.ther instrument was tiled 
in • the Courts below than the kistbundce ( r deed of instalment, 
dated Mogh 1840 ; this kistbnndee or deed of instalment is 
in the decree of the City Couit termed a bond or tumussook. 
The last Instalment of that deed was due on the \5th of Magh 
1553, corresponding to tl.e 10th of February 1797. 'Ihe claim 
was not brought forward until the 23rd of July 1810, or after a 
lapse of more than twelve xears from the date on which the last 
instalment became dde. There may therefore be a doubt as to 
the adnussibiiity of the suit under tlic provisions of section 8, 
regulation 7, 1795. 1 he case was next brought before the Offi¬ 

ciating Judge (W. Doiin) on the I6ih of January 1822, who 
expressed himself of op.inion that it would be a highly dangerous 
precedent to admit a claim of debt against any individual solely 
on the ground of its appearing to be due on a banker’s account 
book, without taking the deposition on oath of the writer of it as 
to its authenticity; but that, nevertheless, if the accounts of any 
other firm could be brought to corroborate those of the claimant, 
it would raise a strong presumption of their authenticity. It 
appearing from the allegations of the claimant, that the account 
Looks of Soobuns Lai and Muthoora Das (which were at the time 
depo.sited in Couit in another suit) would verify those of the 
claimant’s firm ; the treasurer, and a Nagree Mohnrrir of the Court 
were desired to inspect those books, and report the result for the 
information oA the Court. 'I his was done accordingly, but the 
Officiating Judge, by whose order the investigation was made, 
having been compelled to quit the Presidency on account of ill 
health, their report was laid .befoie the Chief and Officiating 
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Judg;es (W. Leycester and J. H. Harington.) It set forth that the 
account books of the claimant appeared to have been kept a • 
regular, methodical, and usual manner: that there was no reason Ulmck 
to doubt their authenticity ; that from the books of the claimant's 
house it appeared that the accounts of Roop Singh with their^ 
concern commenced in the Sumbut yeaf 184.5, and endedf in the* 
year 1857, during which interval there were many adjustments of 
accounts between the parties, and at the end of which there 
appeared against Roop Singh, the sum of 2,098 tupees ; that the 
books which were in the office of Soobuns Lai and jVInthoora Das 
(the former of whom was the agent of Roop Singh) extended as 
far back as the year 1854 only, but that in the accounts for the 
year I 856, there was one item of disbursement of 1,200 rupees 
mentioned, which corresponded with the credit fur that sum given 
in the claimant’s books. 

On the 2nd of December 1823, the abovenamed Judges having 
perused this report, deemed it necessary to call for further evi¬ 
dence as to the authenticity of the claimant’s account books; 
those of Muthoora Das and Soobuns Lai corroborating them in 
one item only, and the bond or deed of instalment not having 
been duly authenticated. A requisition to take further evidence on 
the point above noticed having been sent to the Court below, it 
appeared from their return that the only witness who could depose 
to the authenticity of the accounts was the individual who had 
written them, by name Jumna Das, then a resident in Caloutta. 

This individual having been consequently summoned and his* 
deposition taken, which went to prove the authenticity of the 
ledgers adduced in support af the claim, there appeared no reason 
for altering the decision of the Court below, which was affirmed 
accordingly with costs. 
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Dec. 4th. 


RAMNARAIN MITTER, Appellant, 
versus 

KALEE DAS RAI and others, Respondents. 


A. make! ' THI'§ wa» a suit instituted in the Calcutta Provincial Court, oo 
amisiifnic- the 6th of January 1813, by Kalee Das Rai and Parbutee Churn 
tuai>Mn«rt- agaiost the appellant to redeem a mortgage and obtain 
t^^lamh possession of 22'3 beegas, 16 biswas of land in Bun Hooghly, 
to R., And pergunna Mughorah, the decennial produce being estimated at 
some lime 2,0*28 rupees, also to recover 3,374 rni)ees, principal and interest 
?ng"b«t i*L surplus proceeds, and to be exempted from the payment of 2,469 
sum lior- rupees, the amouiit of a summary award : total 7,801 rupees, 
rowed hy Ihe plaint set foith, that the plaintift'a ancestors Ram Churn Rai 
liim liad and Kaghub Indur Rai, mortgaged, on the 26th of Magh 1196, 
alized'^witii ^ biswas of rent-free land, situated in the above 

interest mentioned pergunna, to Ram Mohun Bhose, residing in Soota- 
from the nntte6, one of the suburbs of Calcutta, for 500 rupees, consenting 
yrofiis, re- to let him remain in possession till he should have received his 
lesson*-**B P'‘*u»*ipal with interest from the proceeds of the land; that accor- 
MIO& A.Vor ^^ugly Ham Mohun bhose obtained possession of the mortgaged 
dispiisses- property, as well as^ of nine beegas of dewutter land belonging to 
Bioti, and, Lukhee Junardun Thakoor, and 20 beegas, 10 biswas of land 
caws is** standing in the fictitious name of Puiiohannn Mcokurjeah, alto- 
ptnding, gether 223 beegas, 16 biswas, and enjoyed and spent the rents of 
sells his it; which, at the rate of 14 anas, 10 gundas per beega, amounted 
title to annually to 202 rupees, 13 anas, ‘2 pie, with interest from the 
tliesum- ^ 1197 to 1203, B. S.; that the .nluintiils, finding in the year 

Diary deci- 1204, that the mortgage had been liquidated, and that there was 
siuii uf the a balance in their favour of 774 rupees, on reference to the accounts, 
Court oh- again tookrpossession of the lands, and collected part of the rents 
sessi'on'of cultivators; that Ram Mohun Bhose sued the plaintiff, 

the dispiu- Das, to recover the principal of the mortgage, and Kalee Das, 

ed lands Kalee Pershaud, and other zemindars of Ruttunpoor, through 
with mesne hig Mokhtar, Diirrupnarain Sircar, for unjust dispossession from 
hdd***’ the mortgaged property, and regained possession of the land at^ 
that a suit the end of the above year in consequence of a pvrwanna to that 
may iu> effect; that on the claim for the moitgage money being dismissed, 
preferred plaintiffs and their partner the late Gokulchund Rai nlitained 
the same Possession of the above estate in the month of Poos 1207, H. S., 
time by A. upon which Ram Mohun Bhose fraudulently brought another 
against C action by his Mokhtar, against Kalee Das, Kaleepershad Rai and 
and the the others, under regulation 49 of 1793, for dispossession of 3,225 
fsi'nce* beegas, 19 biswas, of assessed and rent-free land, laying his suit at 
deadj for 9,331 rupees, mesne profits; that Ram Mohun Bhose soon after- 
mk-niption wards died, having sold all his right and title to the above lands to 
of the thb present defendant, who succeeded him as plaintiff in the suit; 
niesnc**pro- Judge of the twenty-four pergunnas passed a decree in fa- 

fita, nnd vour of the present defendant, awarding him 873 beegas, 8 biswas, 
exemption of land in Ruttunpoor, &c. and 4,713 rupees, mesne profits, and the 
from the present defendkUt accordingly obtained possession at the end of 
Iwaid**^^ the year 1216, on giving security, of, the lands in dispute, which 
belonged to the plaintiffs as well as of the lands in Ruttunpoor 
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'belonging to Kaleepershad and others; that on appeal to the ^824* 
Calcutta Provincial Court the decision of the Zillah Judge was 
adirmed, and mesne profits awarded to the defendant for* the Ramnwaie 
period of dispossession till the date of that decree; that on ^*| ^'‘*** 
a further appeal to the Sudder Dewanny Adawlut the .plaiptiffs 
were ordered to sue for the redemptien of their dnortgage ac* Ahcrs. 
cording to the regulations, within six months, and the judgment 
of the Provincial Court was upheld. Tiiese were the grounds 
of the present action. The reply of (he defendant was to the 
following purport: The mortgaged lands in dispute were held 
and cultivated by Atmaram Bhose, previously to the mortgage 
under a mokurreree putteet abadee grant from the plaintifie 
ance.'tors, and were subsequently sold by his grandson Ram Soon- 
der, and canie into the possession of Radha Churn; and on hi& 
death, his widow, with his permission, gave them, as well as all 
the ( ther real and personal property left by he^ husband, to hec 
owii brother Ram IVIohun Bhose, and burnt herself with the body 
of her husband. In the year 1207, he (the defendant) succeeded 
to the above lauds iu right of purchase from Ram Mohun Bhose, 
and obtained possession in 1217 S., after the decision of the 

snmiiiary suit instituted by him, in conformity to the order con¬ 
tained .in the decree of the Judge dated llth*of September 1809; 
although the poltah granted i>y the plaintiffs ancestors, as well 
as other documents, were destroyed by the fire which occurred in 
Radha Churn Ghose’s house, there are other documents extant to 
prove that the plaintiH’s ancestors were never in possession, and* 
that the rents were enjoyed in regular succession by Ram Soonder 
bhose, Radha Churn Gho|e. and Ram Mohun bhose, the real 
incumbents; although the deed of moitgage from the plaintiffs 
ancest irs to Ram Mohun Bhose declares that the reiit*free lands 
should be he'd as security for the del>t, it cannot afifect his (the 
defendant's) right to keep possession of the waste lands which have 
been brought into cultivation. If the plaintifi's (who have oniv 
derived from their ancestors a right to rent) hud any power to 
annul the mokurreree tenure of the above lands and to receive 
the surplus proceeds, why did they not sue Ram Mohun Bhose 
the actual putteet abadee mokin-rereedar, who was in [lossession 
for fifteen years, from the commencement of the vear 1196 B. S. ? 

'J'he present suit against the defendant, who had nothing to say to 
the debt to Ram Mohun, in which they had suppressed all mention 
of Ills (the defendant’s) having cultivated the waste lands and 
enjoyed possession for a long period, merely noticing the mort¬ 
gage, was altogether fraudulent and unjust. 'Jhere was no truth, 
he asserted, iu the statement with regard to the nine beegas of 
dewutter land belonging to Lukbee Junardiin Thakoor, or the 
twenty beegas of land registered in the fictitious name of Piin- 
chaniin Mookurjeah, because he (the defendant) had notliTtig 
whatever to do with the dewutter lands, the rents of which were 
collected by Uurupiiarain Bhattacharjea, and appropriated to 
religious purposes. He was ignorant who this Punebanun was, 
or where the lands in his name were situated. Pfffbuteechurn Rai, 
one of the plaintiffs, d^ing, was succeeded on bis deatb by bu aon 
KaJee Rooiiwur Rai. 
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1824. The plaintiffs, in reply, briefly added that their ancestor had 
- never given a mokurreree pottah for the rent-free lands to Af- 

Ramnarain marain Bhose, nor had the latter person ever cultivated any part 
KT*'^ba* rent-free lands through his tenants, or paid the rents for U 

Kai'and** Conformity to the then existing regulations. The defendant 
otUcM. ' reiteratld hi» former allegations. 

On the 21st of July 1815, the Senior Judge of the Provincial 
Court nonsuited the {^aintifls with costs, on the ground that they 
had preferred two separate claims which had no connection with 
each other, in one and the same suit, namely, one for exemption 
from payment of the amount of the summary award, the other 
fur the redemption of a mortgage and for the recovery of mesne 
profits, and that even if the plaintiffs obtained a decree annulling 
the mortgage on the lands in dispute, the heir of Ram Mohun 
Bhose was the person lialde to the payment of the mesne profits 
to the plaintiffs ,fur the time preceding the defendant’s purchase, 
namely, 1207 B. S., and not the defendant. The plaintifis were 
ordered to sue separately for each of the above claims. 

On appeal to the Court of Sudder Dewanny Adawlut, the First 
and Second Judges (Messrs. H«arington and Fomhelle) on the 8th 
of February 1816, reversed the decision of the Provincial Court 
and directed the Judges of the Provincial Court to allow the 
appellants to institute, within one month, a fresh suit, without the 
payment of any further fees (including the heirs of the late 
nioitgagee with the present respondent) fur redemption of the 
■ mortgage, for mesne profits, and exemption from the payment of 
the amount decreed by the summary award. If the appellants 
brought a new action in the manner above recited within the 
presL-iibed time, the execution of the Provincial Court’s summary 
decree, dated 15th of September 1809, was to be deferred till the 
matter shod?ld have been decided after an enquiry into the merits 
of the case, but if they neglected to do so, it was to be carried into 
effect, if the appellants succeeded in substantiating their claim 
on this occasion, mes,ne profits to the amount of the summary 
award were to be decreed in favour of tliem, and the execution of 
the former decree stayed. 

The case accordingly came to a hearing a second time on the 
1st of March 1816. SheoChund Bhose and Mahesh Chund Bose, 
heirs of Ram Mohiin Bhose the late mortgagee, being included as 
defendants, presented a petition setting forth that they were minors, 
that their father had sold all his property, that they were in pos¬ 
session of none of it, and that the claim preferred by the plaintiffs 
was unfounded. On the death of’ Kalee Koonwur Rai, his brothers 
Ram Koomar Rai and Nub Koomar Rai succeeded him. 

On the 15th of August 1821, the Senior and Officiating Judges 
of the Provincial Court passed a decree to the following elRfect: 

Although the defendant Ramnarain Mitter has exhibited, for the 
purpose of proving the lands in dispute to have been an istimraree 
tenure, two papers of accounts dated 21st of Kartick 1196, B. S., 
and other documents, yet they are all inadmissible; for it is evident 
on an examinatfBh of the accounts that they are fabrications, and 
-written on new paper which has been torn and disfigured to give it 
ao old appearance. The other writings are not witnessed, andt^fl de- 
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feiidant has not produced the pottah and other documents necessary 1824. 
to prove the mokurreree tenure, and from which the Court might ^ 

have judged the nature of it. It appears from the depositions of RHinnaraln 
the witnesses on both sides, that the plaintiffs were seized of the 
lands in dispute at the time of the mortgage; that Ram iVIohun,{^i and 
Bhose obtained posjession under a deerf of mortgage anfl ikrar~ others. 
nama ; that the annual rents amounted (calculating at the rate of 
14 anas a beega) to 202 rupees, 13 anas, 2 pie, but it' does not 
appear from the papers of the case, that Ram'Mohun Bhose or 
the other defendant ever paid a fraction of the revenue to the 
plaintiffs or their ance.-'tor. Besides, the mortgage deed does 
not fix any period for the payment of the debt, and under section 
10, regulation 15, of 1793, the mortgagee having had the usufruct 
of the mortgaged property, the principal and interest of the 
mortgage money must be deducted from the mesne profits realized 
from the estate. They therefore passed a decree awarding to the 
plaintiff possession of 223 beegas, 16 biswas of land, and the sum 
of 2,340 rupees, 10 anas, 7 pie, principal and interest of the 
mesne profits, payable from the estate of Ram Mohun Bhose, for 
the period during which the property was enjoyed by him, and 
466 rupees, payable from the defendant Rami^rain Mitter, for the 
years 1217 and 1218 B. S., and releasing the plaintifl's fromjiabi- 
lity to the payment of the summary award. Ramiiarain Mitter 
was further ordered to pay mesne profits to the amount of 1,892 
rupees, 15 anas, 12 pie, for a period of nine years, commeficing, 
from 1219 B. S. to the date of the Court's decree, as well as all the 
costs of the suit. 

Ilamnarain Mitter prefefred an appeal to the Court of Sudder 
Dewanny Adawlut, laying his appe.ii at 5,021 rupees, the amount 
of the annual produce, mesne profits, and the summary award. 

The case came before the Second Judge (Mr. C. Smith) on the 
26th and ■27th of July 18’24, who referred it to the Acting Judge, 
in consequence of a former suit connected with it having been 
decided by him on the 21st of June 1824 (a). 

Accordingly the cause came to a hearing on the 26th of August 
18'24, before the Acting Judge (Mr. J. Ahmuty) who having read 
the pleadings and all the papers connected with the case, recorded • 
his judgment to the following effect: 

The appellant has failed to produce the pottah, or anw other 
authentic document to establish his istimraree tenure, and the only 
excuse he alleges for omitting to do so is that they were destroyed 
bv fire. Independently of this, however, it appears that Barn .Uohun 
Bhose only enjoyed possession of the lands in dispute under a deed 
of mortgage in his own name, dated the 25th of Magh 1196, B. S. 

As the above deed seems to have been executed subsequently to 
the date prescribed by section 10, regulation 15, of 1793 ^’iz. 

March 28th, 1780) which specially enacts “ that all mortgages of 
real property are to be considered as virtually and in effect can¬ 
celled and redeemed, whenever the principal sum with the simple 
interest due upon it shall have been realized from^e usufruct of the 

fa) See the case of thowame ■<|p|ic1lant versus Kaleepershad Rai and otbera, 
decided oa the 21st of June 1S24, page .372. 
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1834. it)ortgas:ed property subsequent to the above date, or otherwise 

—-liquitjated by the mortgagee,” and as the annual rent of 194 

Ramnamin beegas of land, the extent of the mortgaged estate, amounts to 
Kaire'^bas rupees, 13 anas, calculated at the rate of 14 anas 10 gundas 

Kai and * ieemt as has been prjpved by the testimony of the witnesses 

others. adduced in the present case, the Court are of opinion that the 
principal and interest of the deed of mortgage, under which bam 
Mohun Bhbse ob\^ained possession of the lands in question have 
been liquidated according to the provisions of the above mentioned 
regulation, and therefore there does not appear the slightest ground 
or reason for altering the decree of the Calcutta Provincial t.'ourt, 
dated August the 15lh 1821, which was accordingly aihrined, and 
the appeal dismissed with costs. 
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ACCEPTORS. 

See 13ii.l of Exchanue, 1.* 

ACCOUNTS. 

1 lit II CHSC of disputed aocounts between 
two European sliop-kcepers> tlic Court 
referred the procerdiii^H to a {gentleman 
skilled in inert-aiitile affairs, and passed a 
decree on flie basis of bis report. 117 

See Note, page tJ8. BANKING CONCERN, 2. 

ACQUI.SITIONS. 

1 Lands acquired by four undivided Hin¬ 
doo brothers will, after their death, be 
made into four shares, and one share 
given to the representatives of eacli bro¬ 
ther, unless it can be proved that there 
was any inequality in the degree of la¬ 
bour or funds supplied by one or more 
of them ill making the aeqiiisition. 74 

ADOPTION. 

1 According to the Hindoo law a son adopt¬ 
ed with the permission of her husband, 
by a woman on whom her father’s estate 
had devolved, will not be entitled to such 
estate on .Ids adopting iiiotlicr’s death, but 
such estate will ao to her father’s bro¬ 
ther’s son, in default of nearer licirs. 128 

2 According to the Hindoo ktw, while a 
brother’s son exists the adoption (A any 
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other individual as a son, either in the 
Ziuttaka or A'ritrima form of adoption, is 
illegal. 144 

3 According to the Hindoo law, a boy 

adopted by a widow, with the permission 
of her lute liusbanff, has all the. rights of 
a postiiiimoijs son, so that a sale made by 
her to his prejudice, of her late husband’s 
property, even before the adoption, will 
not be, valid, unless made under circiiin> 
stances of inevitable necessity. 228 

4 According to the Hindoo law, as current 

in Debar, an only son raniiot be given or 
received in the Uuttaia form of adop¬ 
tion. 232 

5 According to the Hindoo law, as current 

in Beliar, the grandson o^ a paternal un¬ 
cle is excluded by a brother’s son, and, 
on the brother's son's death, by his wi¬ 
dow, if the family were divided; and ac¬ 
cording to the same law, a hoy adopted by 
the Krilrimu form takes the inheritance 
both in his own family and in that of liis 
adopting parents. 307 

G In tiie case of a Hindoo of Bengal dying 
in his father's lifetime withnulPissne, but 
leaving his widow aiithoriased to adopt a 
son, if siieli adoption he made by the 
widow with the knowledge and consent 
of her hushand’s father, at any time be¬ 
fore he shall h.n^e made any other disposi¬ 
tion of the property, or a son shall have 
been born to his daughter in wedlock, no 
such subsequent disposition or birth shall 
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inriilidnte the claim of the son so adopted 
to the inhej^tancc. :iii7 

7 In tlie case uf an adoption by a widow 
without liaviri(^ obtained the consent uf 
her hnsbaiid, or in which the adopted 
son^sli|ill nbt be' delivered over U) her by 
either of his ||irent^, i»ut only by his 
brother, tlie Court will not hold the 
adoption valid, and if a son Icifally adopt¬ 
ed, shall, bein^ o^ a^e, execute an avrec- 
nient, Hcknowlediring the validity of his 
rifrlit to depend on Ids perforinanee uf 
certain conditions, his intVaction of those 
conditions will be held to nullirv his right. 

ib? 

See Practice, 9. 

ADVOCATE GfcXKRAr, (OPI¬ 
N'1 OX OK.) 

See pages 122 and I2(i. Note, page 112. 

ALLUVIAL LANDS. 

1 Claim to certain laiids alleged to have 
been washed away by the stream from the '' 
plaintilf's estate; jiidfinieiit given in fa¬ 
vour ot llic defeiiilants, to Abuse estate 
they bad become gradually annexeil, with, 
out any proof of their allegation that 
those lands were formerly their jiroperty, 
and had botu recovered by the recession 
of ttv river. 316 

See PKACTiCi., 16. 

ALTVMGHA LANDS. 

1 Held that lands are inheritable 

property, and ordered that they should 
be divided among (be heirs of the oriiri- 
nal proprietor, ibeir opponents claiming 
under a deed of gift alleged to bare been 
executed in their favour hy a person uii 
whom the P.itna Provincial Council had 
made a crant of the Altumghu lands </e 
noi'u. and in ivliose favour a decree to hold 
them had been pa<>se(l hy the same an* 
tli/iritv ; it appearinn that the Persian de¬ 
cree (whicli the Siidder Dewaiiriy Adaw- 
liit considered tlieinsetves bound to tol- 
low) awarded to the donor pofsessiuri ns 
manager only for the ancestor, and as no 
grant for lands whose produce exceeded 
1,UU0 rupees per annum, could be valid 
without the Srinctioii uf the Supreme 
Council, which had not been obtained in 
.this instance. 179 

APPEAL. 

See Practice, 19. 

ARBITRATORS. 

See Award, 1. Note, page 5. 

ARMENIAN LAW. 

See Verbal Bequests, l. 
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ASSESSMENT. 

1 The assessment imposed at the time of the 

decennial selllcincnt on ii talook held under 
a Jungulbooree tenure, is lialile to be ca< 
linnced according to the (lergunna rates, 
on a measnremetit of the lauds brought 
into eniliviition. 34 

2 An engagement having been taken from a 

landholder in Ciitlark, to. pay so much 
rent for bis talook, in the event of all the 
lands therein comprised being declared by 
the result of the suit which he had insti¬ 
tuted to be liable to assessment, held by 
the commissioner, that on decree to that 
effect, the revenue of such lands should 
nut belong to Government, though exceed¬ 
ing ten beegiihs. Decree affirmed by the 
S'lilder Dcwiinny Adawlut. 253 

3 Held that lands granted by the former 

Soo'Hitiar of Cuttack, to a Khundait or Sir¬ 
dar uf Pj'kes who bad held them at one 
invariable quit rent for more than twelve 
years before the Company’s government, 
are not liable to any increase uf assess¬ 
ment, aUbnugh the grant did not specify 
the term mokurreree, tstimraree, or other 
wor<l signifying peipetiiiiy. 346 

4 On suit by the respondent to be exempt¬ 
ed from the demand uf increased assess- 
iiieut, claim di.Halluwed on proof that tlie 
funner Collector had erroneously granted 
a Zitmeendarer pottak deducting an allow¬ 
ance (or dthyek and hhurtnj, which was 
the right uf the tehserldars alone, and had 
been resumed on settlement with the pro¬ 
prietors ; blit the decree providing that no 
further increase should be demanded, a 
petition for review was granted, and it 
was rinally decreed that the rcspuudeiiC 
should nut be exempted from the increased 
demand, but that if dissatisfied tbcrevvitii, 
be might apply for a new settlement. 38'i 

See Dependant Talooks, l. 

ASSETS. 

See Dower, 2. 

AUCTION SALES. 

See Sales, 1, 4, 3, 9, 10. 

AUMEEN. 

See Practice, 16. 

AWARD. 

1 An order by a Zdlah Judge for the exe¬ 
cution of a private award by arbitrators 
is not appealable. 4 

See Praciice, 1. Interest, 3. Note, page 5. 

A YMA H. 

f ' See Malikana, 1. 
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BANKING CONCF:uV. 

1 The (Jartners of a bankingf concrra held 

jointly and severally reaponsible for an 
undertaking executed in tliuir names by 
the managing partner. 1 

2 The account books of a banking house 

will be held to fiirnisii good evidence 
of a debt, if the authenticity of tlie ac¬ 
counts is sworn to by the writer of tlieiii, 
or if their authenticity may be presumed 
by correspondent entries in the books of 
any other respectable bouse. 417 

BHURAY. 

$€t Assessment, 4. 

BILL OF EXCHANGE. 

1 The seller of a bill of exchange which was 

not discharged by the drawee, bold respon¬ 
sible for the amount in the first instance 
to the acceptor. 177 

2 Held that the seller of a bill of cxcharig<% 

is answerable for the amount in the first 
instance, when not paid by the drawee; 
that bis-having lodged the amouut of it in 
the hands of another banker on account 
of the purchaser, without the purchaser’s 
sanction, dues nut exonerate him, anti tliat 
his not having received hark the bill or 
caused it to be cancelled, affords suffi¬ 
cient preHun)ptiou, in the aiwence of proof 
to the contrary, that sanction was not 
obtained. ’ 248 

BILL OF SALE. 

Set Sales, 6. 

BOAUR OF REVENUE. 

See Leases, 1. Rfsumption, 1. Settle¬ 
ment, 1. PHACTICE, 13. 

BONDS. 

See MoRTr:AGE, 1. Interest, 2, 4, 5, 8. 
Debts, 4. Practice, 13. 

BORROWER. 

1 Money lent by a Judge to a native officer 
on his establishment held not to be leg dly 
recoverable, agreeably to the spirit of 
regulation 38, I7U.3, the borrower holding 
lands in other districts, though not in the 
district of which the leader was Judge. 14 


BROTHERS. 

S^e Shares, 1. Ac«utsiTio^s, 1. Inhe¬ 
ritance, 5, 6, 7, 8, 9. Gifts, 4. 

brother’s daughier’s ;son. 

* See lNitEKiTi#iCE, 2. 

brother’s sons. 

See iNMFRtTANCB, 5. Adoption, I, 2, S. 

BURRA THAKOOR. 

See INIIEHTIANCE, 3. 

collectors. 

See L£a<-es, I. Defalcation. 1. Surftv, 
3. SniTLEMLNT, 1, 2. AsSESSMi-NT, 4. 

COMPENSATION. 

See Intehest, 4. Sales, 10* 

CONDI’IIONAL SALES. 

1 in case wf a sale of laud with stipulation 
of its being cancelled in tljc event of tlic 
purchase money being repaid within nine 
yenis, accuiupanied at the same time by 
an iiiiderstiinding on the page of tlie sellers 
that a portion of the property sold 
(wliieli had been previously mortgaged) 
sball be redeemed wiiliin three montlis, 
or on failure thereof that the conditional 
sale shall immediately Ifccome absolute, 
held, that such contract should not he. 
enforced, as being uiijiisl towards the 
sellers, and contrary to the provisions of 
regulation 17, 18UC. 78 

See Mortgages, 2. Salis, 6. 

• CONTRA CIS. 

See Conditional Sales, 1. 

COPARCt-NERS. 

See Gifts, 1. Sales, 2. Surety, 3. 

COSTS. • 

1 Order for costs of suit to be paid dty the 
sueressfiil party reversed. 44 

See Debts, 1. Note, page 260. 

CREDITORS. 

See Debts, 2. Surety, 4. Iwerest, 4 , 

6, 8. 


BOUNDARIES. 
See Practice, II. 


CUSTOMS. 
See Note, page 41. 


BRAHMACHAREE. 

See Enoow^ents^Ti* 


CUTTACK. 

See Assessment, 3-* 
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DAUGHTERS. 

Set Verbal Rsqursts, 1. Inheritance, 1, 
6, 9. Heirs 1,2, 3. Shares, 1. Gifts, 1. 
Adoption, 6. 

.daughtku’^ sons. 

See Gifts, 1. Adoption, 6. 
DEBTORS. , 

See Surety, 4. Interest, S. Leases, 3. 
DEBTS. 

1 Fart of a debt haring^ been realised by the 

process of the Supreme Court, and ac¬ 
tion there haring been discontinued, it is 
still eompeteiit to (be coiii|)IaiiiHnt to sue 
for the remainder in a Fruriiicial Court, 
though the claim to be reimbursed for 
costs of suit incurred in the former Court 
will be rejected. 6G 

2 Held that the institution of a suit for the 

recovery of a debt befoie the time speci¬ 
fied for payment, is not sufficient ground 
for depriving the creditor of interest af¬ 
ter the debt has become diitf; thongli 
sufficient for Uic refusal of costs or for 
nonsuit. 68 

3 Money having been borrowed to discharge 

arrears of Garcrnineiit revenue, by a 
persoif erroneously registered as proprie¬ 
tor of an estate, the liglilfiil proprietor, 
on eoiuiug into possession, will be bold 
liable fur tbe debt: and this is conforma¬ 
ble to tbe Hindoo law. 93 

4 In a case where money was borrowed and 

a bond executed for^be payment thereof 
at the legal rate of interest, (12 j»er cent) 
and afterwards another bond executed 
for tbe payment of one-balf per cent, as 
Nihnutann, the Court held that no part 
of the original debt was rccoverabfi*, even 
though no illegal intciest had been re¬ 
ceived. 205 

See Inheritance, 1,2, 3,4,5, 6. Practice, 
13,“f5. 

decenniad. SETTLEMENT. 

See Assessment^ i. Dependani- Talook, 

1 . 

declaration. 

5ee.FARENI’AGE, 1. 

DEFDS. 

See i*RACTicE, 6. Sale, 6. 
DEFALCATION. 

1 The surety of a native officer, employed 
unde'r a Collector, is n€t liable to make 
good a defalcation discovered after the 
death of such native officer. 65 

See SuitB'rv, 3, 


defaulters. 

See Surety, 3. Sales, 9, 10. 
defendants. 

See Dower, I. Practice, 2, 15. Evi¬ 
dence, 1. 

DEHYEK. 

See Assessment, 4. 

DEPENDANT TALOOK. 

1 A dependant talook for whieh a sunnud 

had bettii granted by the former proprie¬ 
tor to hold it at a fixed rent, but which was 
granted within twelve years before the 
decennial settlement, held liable to in¬ 
crease of a.s.>e.s8ment by the present pro¬ 
prietor, tliuiigh not an auction pur¬ 
chaser. 221 

2 The plaintiffs sued to have two twntfs 
• reannexed to their estate, on the plea that 

they were dependant, rejeclcd on proof 
that they had been se|iarated before the 
plaiiitifTs purchase of the estate, and 
distiiicily assessed by the Collector, and 
assessment cunfiiuicd by Goverument. -lOO 

DEPOSIT. 

See Sales, 5. 

' DEWAN. 

1 The Dewan of a subordinate commercial 
factory held responsible for the sum of 
in,0UU rupees, which be had entered in 
his books as received from tbe principal 
factory, although such sum was never 
sent. Judgment against a person alleged 
to be his surety reversed on investigation 
having been made by tbe Court below on 
his denial, and tbe fact nut admitting of 
satisfactory proof. 160 

DISTRIBUTION. 

See Shares, 1. 

DIVISION. 

See Limitation, 5- Sales, 8. 
DONORS. 

See Altumgha Lands, 1. Gifts, 3. 
DOWER. 

I A claim having been preferred against the 
widow of a Moosnlmauo by nis sister, 
for half the property left by him, which 
WHS Anally,, adjudged to be her right in 
lieu.Of dower, aud.twenty-one years after 
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that decision, the same plaintiff having 
brought an action against tlie same de¬ 
fendant fur half of the same property, on 
the piea that even supposing the dower 
to have ainniiiited to the sum claimed, 
she had realized the full .'imuiint from the 
profits of the estate, it was held that the 
claim is inadmissible. 12 

2 On claim to certain land in satisfaction of 
dower, tlusre being no other assets, tlie 
Court will award possession of them to 
the. widow, if they do not exceed in va¬ 
lue her proper dower, or such as is pro¬ 
portionate to the rank and circumstances 
of her family, although no deed of dower 
may be fortbeoming. 321 

See Note, page 295. 

DRAWEE. 

See Bill of Exciianoe, 1, 2. 

DURESS. 

1 Tlie Siidder Dewaiiiiy Adawliit having de¬ 
cided that no duress was used by A. in a 
suit between A. and B. it is not compe¬ 
tent to the Courts below to give judg¬ 
ment in favour of C. against A. on the 
gi ound of the proof of such pica. 4 1 

DUTTACA. 

Sec Adoption, 2. 

ENDOWMENTS. 

1 The nephew of a deceased lirahmitcharee 

appointed to succeed him in tlie Guildee 
of a religioiiM endowment, on proof of his 
title being superior to that of the person 
ill possession, lor various reasons assigned 
in the decree. 358 

2 By the use of the word luaam in a royal 
grant it duos not necessarily follow that the 
property s[iecified is conveyed in absolute 
proprietary right, if, from the general 
tenor of the insiniment, it may he inferred 
that a u'Wjf or religions endowment was 
intended : and property so endowed can¬ 
not he privately alienated or resumed. 4U7 


iNG Concern, 2. Note, pages 24, io6, 
156. 

EUROPEANS. 

See Accounts, 1. 

* E5j^LU«ION. 

See Verral Bequests, 1. Inheritance, 

lj.5, 6. 

FA RM. 

See Interest, 8. 

FARMER. 

See Settlement, l. 

FATHERS. 

See WiDoHsf 1. Heirs, I. Adoption,!, 
6. Inheritance, 9. Sales, 11. 

FORECr.OSURE. 

See Mortgages, 2, 3, 5. 

•GIFTS.^ 

1 According to the Hindoo law, as current 

in Bengal, a coparcener may dispose of 
by gift or otherwise Iiis,oun undivided 
share of the ancestral landed •property, 
notwithstanding he may have a daughter 
and a daughter’s son living. 138 

2 Held that the Moohiimiiuidan legal ob¬ 

jection of indefiiiiteness dues not apply to 
a gilt under which piisse.s.sioii has been 
liehl iipuards of Mvelve years. 176 ’ 

3 Case of a elaini by the legal heirs adjudged, 

though opposed by an alleged deed of 
gift, it being doubted whether that deed 
was executed at all, or whether at the time 
of its execution the douor, from extreme 
old age, wa» in his sound iniiid. 377 

4 A Hindoo of Bengal may lawfully convey 

all his property by a deed of gift to his 
hrulher, notwithstanding that ii^has a 
wife living. 3 y 7 

■See Note, pages 45, 177., 


ENGAGEMENT.S. 

^ee .4 ssessment, 2. Limi iation, 5. Inte- 

KCSl, 8. 

EVA.srO.V. 

See Interest, 4. 

EVIDENCE. 

1 According to the rules of Moohiimmiidan 
law, it is necessary that the pliiintilF should 
adduce evidence to prove his claim on 
simple'denial by the defendant; hut when 
any special plea is urged, the onus prolMin- 
di rests with the defendant. 102 

See Practice, 15. IJirarnSnui, l.V Bank¬ 


CUAND DAUGIiTEUS. 

See Heirs, 1. * 

GRANDSONS. 

See Inheritance, I. Heirs, 1. Limita¬ 
tion, 2. Adoitiun, 5. 

GRANTS. 

See Leasfs, 1, 2. ^Itumgha Lands, I, As¬ 
sessment, 3. 

■ granif.es. 

See Leases, 1, 2- 
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GRANTORS. 

SAt Leases, 2. 

GUARDIANS. 

1 In H svjt•instituted against a minor lane}- 
holder and his giiaAlian j5iutly, to recover 
rents iin<liiiy levied during the minority of 
the former, held that tlie latter is alone 
liable, in the first instance, notwithstand¬ 
ing that the former had allaincd to majo¬ 
rity before the final decision of the suit. 83 

Jb>H 

GUARDIANSHIP. 

See Sales, 3. 

CUD DEE. 

See Enpowaients, j. 

HEIRS. 

1 Tlic heirs of a Hindoo being a son’s son, 

two daughters of another sou, and the 
widow of a third .son, adjudged that the 
grandson take oiie-third, the twv grand¬ 
daughters one-third between them, and the 
widow one-third.—The widow of a sou 
who died before his father entitled to food 
and raiiiiciit o^ily. ^ 33 

2 The heirs of a Moosnlmaun, being bis 

widow and three daiighterH, the estate 
should be made into 21 jiarls, of which 
the widow takes an eighth or 3, and the 
three daughters 7 each. 58 

3 The heirs of a Moosulmaun, being Ids 

' widow, two sous, and four daughters, the 

estate should be luat^ into 64 parts, of 
which the widow is entitled to 8, the suns 
to 14 each, and the daughters to 7 each, 
and being his motiier, his widow, and 
three sisters, should be made into JSI, of 
which his widow is entitled to 9, his nio- 
ther to 6, and his tlirec sisters to 8 each. 

59 

See VifcBAL Bequests, 1. iNURniTANCE, 

► 2, 4,7, 8. Leases, 1, 2. Adokhon, 1. 
Stipend, 1. j ^ ltumghaLiASOS , Mar¬ 
riage, 1. MAlNfENANCE, 1. LIMITATION, 
6 . 

HINDOO LAW. 

1 Areording to .the Hindoo law, as current 
in Hcliar, neither joint properly nor the 
profits arising from sacrificial fees arc fit 
subjects of transfer. 2.32 

See Sales, *£. Inheritance, I, 5, 9. 
Widows, I. Debts, 3. Illegitimate 
Sons, 2. Guts, 1. Adoption, 1,2, 3, 4. 

. HINDOO^ 

See Heirs, 1. Widows, 3, 4i Surety, 
3. Limitation, 2. Gifts, 4. Acquisi¬ 
tions, I. 


HUSBANDS. 

See Inheritance, 4, 5, 7, 9. Widows, 
2, 4. Adoption, L, 3, 6. Maintenance, 
]. Limitation, 6. 

IKRARNAMA. 

1 An Ihraruamit or written acknowledgment 
from the defendant to the plaintiff, that 
the latter is proprietor of a portion of the 
estate belonging to the former, held u>- he 
good evidence of the transfer, altlioiigli 
no consideration was proved, an alteiiipt 
by the defendant to prove a counter 
ikraTHuma by the plaiutiff having faded. 

392 

ILLEGITIMATE SONS. 

1 According to the Hindoo law, an illegiti¬ 
mate sun of a Rajpoot, or any of the three 
superior tribes, by a woman of the Siidra 
or other inferior class, is entitled to main¬ 
tenance only. 1^2 

. INAAM 

See Endowments, 2. 

INDEFINITENESS. 

See Guts, 2. 

INHFRI I ANCE. 

1 According to the Hindoo law, properly 

inherited by a daughter goes at her death 
to her sivi or grandson, to the exclusion 
of her sister and sKstcr’s son. 26 

2 The brother’s daughter’s son, and the 

grandson of a daughter’s son, cannot in¬ 
herit according to the Hindoo law, even 
though there he no other heirs. 37 

3 According to a custom prevalent in certain 

luountaiiiuiis estates of'ripperali, the ordi¬ 
nary rules of inlieritaiicu do not prevail, 
and the individual of ilie family designated 
JfthraJ, and tailing him the individual called 
Burnt Thahoor^ succeeds to the estate and 
title of Ruja. 40 

4 Of two widows on wlioin their husband 

had settled his properly in equal propor¬ 
tions, one dying, the oilier liaa no right 
of inheritance agieealily to the Moohuin- 
mudan law; but the deceased widou's 
sister’s son will take the properly in de¬ 
fault of neurer heirs. 90 

5 Property winch had devolved on a widow 
at the deaili of lier hu.shaiid, goes at tier 
death to her hiishand's younger brother, 
to the exi Insioti of his elder brother’s son, 
agreeably to the Hindoo law of iiilicritancc. 

1(16 

6 In a suit in which both parlies are Sheens, 

the Court will decide agreeably to the 
doctrines of that sect; and, according to 
the law of inlierilaiice prevailing aiiioiig 
them, a brot^ifr is eulircly excluded by a 
dangji^cr. ^ 164 
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7 Accordinf{ to the Hindoo Inv, as current 

ill Bengal, on the death of a widow, (he 
property which had devolved on her at 
her hiiahaiid's death will go to her hus- 
liand’s brother, to the exrlnsion of his 
uepheu's. 'J'he widow of another brother 
is not a legal heir to such properly under 
any cirriiiiislaiu'es. 289 

8 The heirs of a Monsniinaim being his mo¬ 

ther, liis'brother, and his widow, his pro¬ 
perty should he made into twelve parts, of 
W'hieh four will go to the mother, five 
to the brother, and three to the widow, and 
on the mother’s death her shares go exclu¬ 
sively to her surviving son. 2‘J.5 

9 Aceording to the Hindoo law, as current 

in Bengal, on the death of a widow who 
had ciaiiued her husband’s property, her 
daiigliter will iniierit to llie exclusion of 
lier liushand’s brother, if the dangliter 
have or is likely to have miilc issue, and 
on her deHth williont mnle issue, her fii- 
tlier's brother will inlieiU to the exclu¬ 
sion oi her hnsbaud. 3(il 

10 The original ancestor of the parties hav¬ 

ing been deprived by the then existing 
Goveriiincnl, of estates which were re¬ 
covered under another Guvcriiment by 
the deseeiidants of one of his sons, the 
desceiidatiis of another son will have no 
right lo participate. 403 

Sir Widows, I. Practice, 14. Adop¬ 
tion, 6 . 

INTEBEST. 

1 The Courts are not competent to strike off 

interest on tlie. groiuid of delay in suing 
for a debt, if the claim be otherwise cog¬ 
nizable 48 

2 A hood having been executed before the 
1st of January 1804, bearing interest at 
the rate of 12 per cent per annum, and 
subscqiienily to that period a second 
bond (the lirst remaining uncnncelled) 
for the same debt at a higher rate, held 
that agreeably to regulation 34, 1803, the 
legal interest is not thereby forfeited. 98 

3 A. having sued R. for debt in a Court of 

Appeal, obtains judgment with an award 
of interest from the dale of the decision ; 
on appeal by B. judgment affirmed on the 
merits of the case. A. afterwards sues B. 
in the City Court for interest from the 
iiihtitiuion of the original suit. Held 
that the claim is cognizable to supply the 
defect ill the former decree. 127 

4 Held that it is not an evasion of the usu¬ 
ry rcgiilatioiis for a surely lo exact more 
liian the legal interest, on advance of 
Government revenue made by him, as 
compensation for his risk; and a claim 
bring preterred for the ainuiint of a debt 
on bond, exclusive of interest, the Court 
adjudged, in decreeing the chiim, that it 
WHS optional with the ^reditor to take 
interest at the ri^e of T2 per\^t per 


annum, from the date of plaint to the day 
of payment, or to iiistitiite a fresii suit 
for interest equal to the piiiicipal IVom 
the date of the loan. 261 

5 Jiidgmeut by a Ziilafa Court for principal 
and interest of a 'boniT deht,^ together 

*with interestthf aggregate sum from 
the date of suit, confirmed on appeal to 
the Provincial Coprt, with interest on the 
Hinuunt ^f the judgment} but interest 
while the cause was pending on special 
appeal before the Sudder Dewanny Adaw- 
lut calculated on the araoiwt of the ori¬ 
ginal bond only. 263 

6 Held that, according to the spirit of sec¬ 

tion 6, regulation 16, 179.1, the Courts 
may award interest exceeding the prin¬ 
cipal of n debt, if the excess acerfled pen • 
ffenfe hte and without any fault of the 
creilitor. • 270 

7 III a claim to mc.<«ne profits of land, the 

Zillali Judge having awarded the prnfiu 
claimed without interest, it is not coiiipe- 
tent to a single Judge of a Provincial 
Court on appeal lo award interest on the 
pri)fit|. ' 343 

8 In the case of,a bond bearing interest at 

6 per cent, the Court will award payment 
of 12 per cent on proof tliatlbc debtor had 
violated an engagcineiit made to the cre¬ 
ditor to put him in possession a farm as 
collateral security. 366 

See Mortgagors. 1. Sales, 1. Debts, 
2, 4. Widows, 4. Suiiefy, 4. 

JA GEER. 

See Rent^ree Tenure, 2. 

JOBRAJ. 

See iNIiEiUTANCE, 3. 

JOINT PltOPERTY". 

See Sales, 2. Surety, 3. Hindoo Law, 
• 1. Limitation, 5. 

JOINT PROPRIETORS. 

See LimitatTon, 4. 

JUNGULBOOREE TEXJURE. 

See Assessment, l. 

JURISDICMON. 

See Mortoagls, 3. Practice, ll. 

KHUNDAlf. 

See Assessment, 3. 

KRITRIMA. 

See Adohtion, 2. 

<> 

Landholders. 

See Assessmlnt, 2. 
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J.EASRS. 

1 A lease granted in perpetuity by the Col¬ 

lector of Benares, will not at the gran¬ 
tee’s death devolve on his heirs, if it have 
not b^ntcondrincd by tiie Board of Reve¬ 
nue or Guverniiieilt. ** b‘2 

2 A Makurreree lease of lands in Zillali Bc- 

har continued to ilie.licir of the grantee, 
the successor of tiiu grantor jiot proving 
that it WHS a life grant only. B.i2 

3 The Court ordered a lease to be cancelled, 
though itoBatained no niention of a term ; 
it not being expressly declared to be per¬ 
petual, and appearing to have been granted 
to the same person, on the same day, and 
for the same lands as a deed of mortgage, 
and therefore evidently intended only ns 
an additional secnrily for a debt, 372 

See Surety, 2. *' 

legitimacy. 

See Shares, 2. 

LEGITIMAl’E CHILDR.EY. 

See Verbal Bequlsts, d. Shares, 2. 

LEXDF.K. 

Sett Borroiver, 1. 

•• 

LI- SSEF.S. 

See Surety, 2. 

LIMITATION. 

A The claim by a Moosuimaiin woman to 
a share of her deceased father's properly 
dismi.ssed as nut haring been preferred 
for more than 12 years after his death 32 

2 In a suit by a Hindoo fur a share of liis 

maternal graiidfnlher’s property, held that 
the rule of limitation should he reckoned 
from the period of his mother's or grand¬ 
mother’s deutli, and not from that .of his 
grai^^iathei's second widow, who had got 
possession under a decree of Court; his 
right having begun to accrue on the death 
of the former purlins. Maternal grandsons 
by different mothers take per capita and 
not per ttirpee. I (tO 

3 In a clkiin preferreil after the period pre¬ 

scribed by the regiilatinns it is not requi¬ 
site to declare that the adverse possession 
was acquired bV fraud or violence, if that 
can be gatherei* from the plaint; and a 
plea of insanity set up hy the plaintilF, 
not having been investigated, a review of 
jndguicrii was allowed hy the Sndder 
Dewnnny Adawint, and the case sent 
hack for a new trial, 1(12 

4 In a suit hy a joint proprietor to separate 
possession ol his share, Alic defeixlant 
lircing that he had rxetnsive *p^sse$sion 
long before the Coinpany’s Government, 
without being able to prove exclusiierigbt. 


E X. 

held that the rule of limitation does not 
apply. 202 

I Held that lapse of time does not bar tlie 
right to a division of a joint estate, tho 
several proprietors of which had entered 
into separate rngagciiicnis fur liicir respec¬ 
tive shares, though such shares bad never 
been aciualiy separated. 219 

6 The heir of a widow claims. her dower 
from her late husband’s estate tinder a 
deed executed by him before the Com¬ 
pany’s accession to the Dewaiiny; held 
that the claim is inadmissible, the truth 
of the demand not having been acknow¬ 
ledged within twelve years prior to the 
institution of the suit. 292 

See Wioows, 1, 2. 

MAINTENANCE. 

1 Where the widow of a Hindoo is excluded 
by law from inheriting her husband’s pro¬ 
perly, the Courts are antliorized to fix the 
s.imoiint of mainteiianre receivable by her 
from her husband’s heirs, with reference 
to tlie circiimslanees of the family. 22.1 
See Widows, 3. Illegitimate Sons, 1. 

MAJORITY. 

See Guardians, 1. Practice, 7. 

MALIKANA. 

1 The original proprietor of lands granted 
by the ruling power on a tenure (yfpmah) 
free of assessment, having, together with 
his successor.'!, for a series of years re¬ 
ceived a fixed sum from the grantor in 
lieu of his proprietary riglils, the person 
to whom those rights may be subsequent¬ 
ly transferred lias no claim to Malikuna 
at the rate of ten per cent. 278 

MARRIAGE. 

Accordintr to the Monhnnimnd.'in law, a 
man rannot marry his wife’s sister, hiS 
wife being alive; lint the second marriage 
will not invalidate the first, and accord¬ 
ing to (lie same law, the heirs being a 
widow, a iiiotlicr, and n h.ilf sister, the 
property should be made into 13 parts, of 
w’liicli three belong to the widow, four to 
the mother, and six to the half sister. 211) 

MEASUREMENT. 

See Assessment, 1. 

MIHNUTANA. 

See Debts, 4. 

ayNORiTY. 

^ See GuaRQIANS. 1. 
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MINORS. 

See Guardians, 1. 

MISSING PERSONS. 

See Widows, 1. Note, pegc 30< 

MISTRESS. 

See Practice, 3. 

- MOKURREllEE. 

See Leases, 2. Note, page 334. 

MOOIIUMMUDAN LAW. 

1 According lo tlie Moolinnimndan law 
there is no right of representntioii; in 
other words, a man shall not inherit with 
his paternal uncle if his father died before 
his father's father. 404 

See Parentage, 1. Shares, 2. Inheri* 
TANCB, 4. Evidence, 1. Marriage, 1. 

MORTGAGEES. 

See Mortgages, 2, 3, 6. 

MORTGAGES. 

1 A. having lent 10,000 rupees on mortgage 
of lands to B. and afterwards borrowed 
from (I. 5,000, on an agreeiiieiit that C. 
alioiild liiive half the annual profits of tlie 
mortgaire, and A. having given to C. as 
Bccnrity, the custody of the mortgage 
bond, lint rctniiied the diiciiiii<*nts aolho- 
rizing him to make the rolleeiiuns, lield 
that this is a simple transaction between 
A. and C. tlie former being accoiintahle 
to the latter, without reference to the 
proceeds of the mortgaged estate. 43 

2 la a case of mortgage with conditional 

sale, the tender to the inortcagee of the 
money borrowed, hy a stranger to the 
transaction, is not siifficieut to prevent a 
foreclosure. 54 

3 The Sudder Dewnnny Adawliit will up¬ 

hold a decree of the Siipreme Court, in 
favour of n inurtgagee founded on a bond 
to confess judgineiit, although the fore¬ 
closure of the mortgage may he contrary 
to regulation 17, ItOfi, ilie mortgagor 
having voluntarily subjected himself to 
the jurisdiction. Ill 

4 Wheie a iiioitgage of an entire talook lias 

been executed by its several proprietors 
in one and the same transaction, an ac¬ 
tion hy one of the proprietors for the 
redeiiiptioii of his own particular share 
only will nut lie- 159 

5 Judgpient having been given against a 
mortgagor who sued lo redeem the mort¬ 
gaged property, on the plea that he had 
tendered repavinent of the money bor¬ 
rowed, held that the moclgagce is not 

VOL. III. » \ 


thereby entitled to foreelosnre without 
recourse to ihe rules prcscAbed hy regii. 
lation 17, 180d. 225 

6 The uncles of the plaintiff having mort¬ 
gaged their shares of an estate to two 
individuals, and on those iiiortg»gy;8 ab¬ 
sconding having ftiade A second mortuage 
to anutber individuid, from whom ihe 
plaintiff redeemed tlue properly, held that 
a private diitlribiition made among them¬ 
selves by tlie flist and second mortgagees 
cannot avail, as the first mortgagees bad a 
right either to the whole or to^o part of 
the mortgaged properly- 298 

See Mortgagor, i. Conditional Sales, 
1. Leases, 3. Practice, 18, 19. 

aiORTGAGORS. 

1 A mortgagor is entitled to recover posses¬ 
sion of an iiBAfriicliiary mortgage, on pay- 
iiienr of llu: principiii siiiii borrowed ; the 
ipiesiion ns to interest being left open for 
fiiinre adjrisimeiit. 3 

See Mortgages, 3, 5. Note, page 4. 

^ MOTHERS. 

See Shares, 1, 2. ^Heirs, 3. Limitation, 
2. Adoption, 1. HiARRiAGB, 1. Inhe¬ 
ritance, 8. 

MOUNTAINOUS LsAND. 

See Inheritance, 3. 

NATIVE OI FICEUS. 

See BoRKOwtR, 1. Defalcation, 1. 

NEPHEWS. 

See Inheritancj-, Endowments, 1. 

NOTICE. 

1 Held that according lo Ihe spirit of the 
rule contained in section 5, regidatiuii 18, 
1814,*a second notice was requisite on a 
sale being postponed, whether the post¬ 
ponement arose irom uuadvoulable cause 
or ollieruise, and that llie provisions o{ 
section 9, regulation II, 1822, inofflTVing 
the ride above quoted, are not applienble 
in trying the merits of an appeal trum a 
decision passed previously to the prouud- 
gaiion of the latter enaciuiKut. 242 

See Sales, 1,9. • 

OBLIGATIONS. 

See Practice, .y 

parentag/e, 

1 According to the Moohiiiiniiiijan law, the 
dcclaratitm of a person of unsound mind 
is insufficient to establish parentage; or 
even of sound mind, where the paren¬ 
tage is claimed by another. 23 

See Shares, 2. 

aPARTNERS. 

See Banking Concern, 1. 

3 K 
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PARTNERSHIP. 

* Set Sales, 2. 

PATNA CAUSE. 

, «• See Nole, p«|;e 196. 

patrimonial property. 

See Verbal'Baquest, 1. 
PAUPER. 

See P*tfTiCB, 5. Note, page 172. 
PAYMfc^NT. 

See Mortragorb. I. Surety, 1. Debts, 

2, 4. Sales, 6, 6. SriPANu, l. Interest, 
4 . Practice, 15. 

• 

PERPETUITY. 

See Leases, 1. 

PLA INTIFFS. 

See Surety, 2, 3c Evidence, 1. Limita- 
Tio.s, 3. Mortgages^ 6. Practice, 13. 

I 

PLEAS. 

5« Dowfr, Duriss, 1. Surety, 2. 
EvipfNCE, 1. Limitation, 4. Fracticr, 
9. Sales, 10. 

POSSESSION. 

See PBArTiCE, 1, 16. Limitation, 2, .3, 4. 
Mortgagors, i. Widows, 3. 4. Debts, 

3. Oirrs, 2. ALTij^cfiA Lands, 1. Set¬ 
tlement, i. Sales, 5,1 J. Dower, 2. 
Endowments, 1. 

POSTPONF.MENT., 

See Notice. 


PRACTICE. 

1 lU? proprietary right having been for¬ 

mally iiivestigatrd and decided on, in a 
Buiuinary suU^y a register, whose decision 
on a regular appeal having been errone¬ 
ously adinifted from it, was reversed by 
th^Prorinrial Court; the Sudder Dewan- 
oy Adawlut on a summary appeal, did not 
think proper to touch the reversal, but 
specially cfurecled that the property in 
possession Uifore the dispute should not 
be disturbed^ 3 

2 Held tiM.t H woman liaring preferred a 

claim against her father-in-law for cer¬ 
tain reiii and personal property, and her 
claim being dismissed, it is not compe¬ 
tent to the Court to award her a monthly 
sllowanre payable by|^he defendant, no 
such claim having been preferred by her. 
Order for costs of sui^ be paid by the 
■uccessful party revened. 44 


3 A dancing girl having left her mistress 

by whom she had been pnrehased when a 
child and educated, and having disronti* 
niied the payment of a monthly nllowaiice 
to which she had bound heratdf hy a written 
obligation; on a suit by the mistress 
to enforce tlie engagement nr recover 
the girl, riaiiii disallowed, the girl not 
bring legally a slave, and the mistress not 
having proved that what hiiVl already been 
leeeived was insnfBcient to cover the ex- 
pence of herediicaiion. 141 

4 In a suit in which both partiea are Sheeas, 

the Court w.ll decide agreeable to the 
doctrines of that sect; and, according to 
the law of inberitaiire pievailing among 
them, a brother is entirely excluded by a 
da lie hi cr. 164 

5 Held that a special appeal preferred by « 

panpi-r in n suit instituted subsequently to 
the 1st of February IMI5, could not ha 
entertained, but are note. 172 

6 A deed having been declared inadmissible 
^ by a xillah decree, from which an appeal 

was preferred, but suhsequerilly with¬ 
drawn hy rateenainoA, lield that the pro¬ 
duction of such decree is not sufficient to 
preclude enquiry into tlie uulhuriiy of the 
deed in a subsequent suit. 200 

7 In a case of review of judgment, two 

Judges being of opinion that the decree 
reviewed should he reversed, and two that 
it should he affirmed, one of the latter 
having joined in pa^sillg the derree re¬ 
viewed, and the Judue who concurred 
with him in that <ieriai(in liai'illg since 
died ; hehi that theooinion of the deceased 
Judge slioii d he taken into account, so 
as to create a majority without the neces¬ 
sity of calling in a 6flh Judge. 234 

8 Judgment of the Sudder Dewanny Adaw¬ 

lut declared conclusive against two intcr- 
lucntory claimants, their claim virtually 
rejected hy the zillah decree not having 
been brought forward on appeal to the 
Provincial Court, nor supported by a sepa¬ 
rate action. 266 


9 Claim to an estate by an of the de¬ 
ceased proprietor under an alleged deed 
of gift. Suit dismissed with rusts, as the 
document had not been prudneed in u for¬ 
mer action brought by the widow against 
the present claiinaiit, when on his plea 
of adoption proving untenable, a deed had 
been filed in Court, by which he adluiiied 
her right to the succession, which deed, 
although now diaclaiiiied by him, had 
been duly recorded, and carried into 
effect without opposition at the time. 275 

10 A tehaiMar in Allahabad having caused 
certain landB lying within the limita of his 
authority to be purchased at a public sale 
in tlie name of his iniimr son, and the 


same being resumed by Gorerniiient 
under thiyvgulations of 1803, on satisfac- 
^y evidence t|)at the lands were held 


1 
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9 Public s*l« by -nucUon of a defanller’s 

lands set aside on ibe ground tliat notice 
of the intended sale was not published on 
the estate. 325 

10 An auction sale by a collector of defaul¬ 

ter’s lands set aside on the ground that 
be had imrchased (he lantls on acconnl of 
Governinciit, and that he. had refused a 
higher bid. Plea that Ibc latter .circum¬ 
stance rOiild only entitle the defaulter to 
Ccmi|>eci 8 atioii overruled. 351 

11 taiiils iiiircliHsed by a fatlier in the name 
o( Ills son, thoiigli registcM'ed in tlie name 
of the latter, being in the possession of the 
former, and houA fide his property, the 
son has no right to dispose of them. 363 

See Note, pages 8 , 90, 3i7. Conoitional 
Salks, 1. SURETY, 4. ADOPTION, 3. 
Notice, 1. 

SAP! NBAS. 

See Note, page 32. 

SKCUHITV. 

See Mortgages, 1. SuRtTv, 1. Interest, 
8. Lease.'., 3. 


SELLERS. 

See CoNntTioNAt Sales, 1. Bill of Ex- 
ciiANuE, 1. Sales 6, 7. 

SETTLEMENT. 

1 Claim to set aside a setllement made by 
the Collector with the sanction of the 
Board of Revenue rejected ; it appearing 
that the elaiiunnt’s ancestor liad been in 
possession as fanner only, and claim not 
Laving been advanced until eight years 
after the conclusion of that settlement. 226 

2 A settlement haring been made with one 

imlividiial as proprietor, hehl that, under 
clause 8 , section .53, regulation 27, 1803, 
a Collector is not competent to substitute 
another individual without a judical de¬ 
cree. 239 

See Assessment, 4. 

SHARES. 

1 Tlie claimants to a Moosiilmaiin’s pro¬ 

perty being three widows, tliice daughters, 
a 1110 liter and a brother, the property 
shoiilil he made into 72 parts, of which 
the widow should get 9 , the daughters 
48, the mother 12, and the brother 3, and 
one of the daiiglilers dying before the dis¬ 
tribution, the estate should be made into 
2 l 6 parts and the shares of all the clai¬ 
mants ('except the two stepmotbersj pro- 
poitioiiably augmented. 46 

2 .Acconliiig to the Moolininmndun law 
coiuiiiiial cohabitiition and acknowledg¬ 
ment of parentage foiin siiffieieiit pre- 
Biiiii|>tive evidence of wedlock and leiriti- 
luacy; and the heirs Mug two widows, • 


mother, and a son, the property sbotild be 
made into 48 parts, of which the widows 
are entitled to 6 , the uioAer to 8 , and the 
son to 34. 

See LiMirATioN, 2, 4, 5. Surety, ,3. In¬ 
heritance, 8. Marria<se, 1. Mottr. 

• GAGES, 4, 6. .PHiMOOENnuifc,^. Note, 
pages 61, 193, 156,^98. 

SH'EEAS. 

See Inherii'ance, 5. 

SHOPKEEPBilfe. 

See Accounts, i. 

SISTERS. 

See Dower, 1. Inheritance, 1. Hxirs, S. 
MAKRIAq^, 1. 

sister’s sons. 

See Inheritance, I, 4, 

SLAVES. 

Sgf Practice, 3. 

SONS. 

See Inheritance, 1, 8. VJidows, 1. Heirs, 
1, 3. Shakes, 2. Adopfion,^, 6. 

SOOBADAR. 

See Assessment, 3. 

SPECIAL APPEALS. , 

See PRACTstE, 5. Interest, 5. 

STEP-SONS. 

See Widows, 3. 

STIPEND. 

1 AJiidicial order for the payment of a 
monthly stipend to a certain iryit'tdiial is 
not held to eiitlRc his heirs to mim it af¬ 
ter his death. ^34 

• 

SUMMAUV APPEALS. 

See Practice, 1. 

SC/^VMUD. 

See DepenpaN-^ Talook. 

SUPIlEMa COURT 

See Debts, 1. motvcAOES, 3. 

SURETir. 

1 The Court of Sndder Dewanny Adawliit 
will not enforce the payment of a sum of 
iinniev ^l•nn«ied by A. to Iff if the se- 
curitjPtendered by the latter for the for¬ 
mer, iti cuusideraiion of which the promise 
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tras made bad never been acted upon, even 
though the praise was absolute, 51 

2 The surety or a fictitious lessee is not 
entitled to sue for profits on the plea that 
the lease bad been unjustly cancelled, and 
that he (the ptaiutiffj was the real lessee. 

3 In a suit brought by certain joint Hindoo 
proprietors against the Collector and the 
surety of their coparther (who was trea¬ 
surer and had defaulted aild absconded) 
for the recovery of their shares of the 
joint propem, which had been sold on 
account of Tub defalcation, judgment in 

, favour of the plaintiffs, and held that 
the surety was solely liable, he. having 
pointed out the property as exclusively 
belonging to the defaulter. 98 

4 A sale having been made by a debtor to 

his surety, and set aside as linving been 
extorted by violence, the Court will never¬ 
theless compel tilt; debtor to pay to his 
surety the amount (principal and interest) 
which had lieen borrowed on the credit of 
the surety, declaring at the same time thiit 
the latter should 'be responsible to tlie 
original creditor. 156 

See Deealcation, I. BlLL^OF ExcilANGs, 

1. Interest, 4. 

TEIISILDA R 9 
See Assessment, 4. 

TITLE 

See Endowmeni'S, 1. 

TFNDKfft 
See Mortgages, 2. 

transfer. 

See Hindoo Law, 1. 

^TRANS LA I IONS. 

.See Sales, 1. 

VERB AD BEQUESTS. 

4 

1 According to the Armenian law a verbal 
bequest of self-acquired property to an 
illegitimate son is good, there being no 
legitimate children; but such a disposi¬ 
tion of patrimonii property is not valid 
to the exi'liKsioii tlie legal heirs. And 
on pruofthat sqyh iKevitiinau* son, niter the 
death of Ilia father, virtuallv uckiiuwledged 
the right of his heirs, by taking out pro¬ 
bate, and beiiefuiag under the will of liis 
great uncle, and by entering into a coin- 
promise jrith his areat iinc^‘’s daughter 
for ber ghare of the property ; tl^ Court 
held that the verbal bequest should not 
•viU. 9 


VICINAGE. 

See Sales, 2. 

UNCLES. 

See Mortgages, 6. Adoption, 5. Primo< 
genitdrb, 2. Mooiiummuoan Law, 1. 

UNDERTAKING^ 

S'ee Banking Concern, 1. 

UNDIVIDED SHARES. 

See Widows, 2. Note, pages 22,' 140. 

USUFRUCT. 

See Mortgagors, 1. 

WIDOWS. 

1 The widow of a sou who died before his 

fpther, is not entitled to inherit the father's 
estate according to the Hindoo law; and 
12 years is allowed for the reappearance 
of II missing person, after which bis death 
will be presumed. 28 

2 The right of a widow is not necessarily 

forfeited by her omitting to apply for se¬ 
parate possession of her husband’s undi¬ 
vided siiare for more than 12 years after 
bis death. 30 

3 A widow (Hindoo) has no elaim upon 

her step-grandson or her step-son’s wi¬ 
dow for maintenance while she has a step¬ 
son living, who alone is bound to main¬ 
tain her, even tlioiigli the others are in 
joint possession with him of her hnsband’s 
estate. 70 

4 The decrees of a Court below in favour of 

a Hindoo widow for poss('S'>ion of her 
husband’s landed property amended on the 
ground of their not linving speeified the 
nature of her interest and the mode in 
which the properly should be disposed of 
after her death. 114 

See Dower, I, 2. Heirs, I, 2, 3. Inhe¬ 
ritance, 4, 5, 7, 8. 9. Limitation, 6. 
Marriage, 1. Maintenance, 1. 

WILLS. 

See Verbal Bequests, 1. 

WIVES. 

See GitTS, 4. 

WUQF. 

See Endowments, 2. 

ZUMEENDAREE POTT AH. 

y, See aI^ESSMBNT, 4. 








